NORTH CAROLINA REPORTS 


VOLUME 207 


This book is an exact photo-reproduction of 
the original Volume 207 of North Carolina 
Reports that was published in 1935. 


Published by 
THE STATE OF NORTH CAROLINA 
RALEIGH 
1972 


Reprinted by 
COMMERCIAL PRINTING COMPANY 
RALEIGH, NORTH CAROLINA 


NORTH CAROLINA REPORTS 
VOL. 207 


CASES ARGUED AND DETERMINED 


IN THE 


SUPREME COURT 


OF 


NORTH CAROLINA 


FALL TERM, 1934 
SPRING TERM, 1935 


REPORTED BY 


ROBERT C. STRONG 


RALEIGH 
Bynum PRINTING ComMPANY 
PRINTERS TO THE SUPREME CoUrtT 
1935 


CITATION OF REPORTS 


Rule 46 of the Supreme Court is as follows: 

inasmuch as all the Reports prior to the 638d have been reprinted by the 
State, with the number of the Volume instead of the name of the Reporter, 
counsel will cite the volumes prior to 63 N. C., as follows: 


1 and 2 Martin, if) 8 APOGEIE TOGAy eitecaclnehecounie: as 31 N.C. 
Taylor & Conf seat eeenaseenage as IN. Ce LU be “i ea 82 aa 
1 FBV WOOG ici ccsest eccnanetereds ea vs La On eta Pete ne TS oo. 
2 Set cipttarale taunts lnm aces Se 12 : Sc eee Ny PNR ED, ree “ 34 “ 
land 2 Car. Law Re j;  ,, ag. ii 13 ° eer ree err “ 35 
pository & N. C. Term {(°" 1 . POs: Lives redestanastee se “ 36 " 
dL DIUPDHCY. icccitereteviterotesseacees e 6 " 2 “ Wa Jota cceuelucatensss a St 
2 Cre ere a: ton verte en © San 3 v6 FP ee pace ee! 38 tf 
3 eT eae Mee eee Coe oe - eg eee 4 + id “ 89 
pT & 0 | we | re e 8 5 “ TO Sa ia ache gt eat “ 40 ** 
2 Pe ata Ge Mohsin te run deandadix Bee TOs rs) s eT tT Seen Og OS 
3 Lhe P o a trasgantuamearenanes dae | 0 ri “s A eh ate ad staan ht 2 oe: a 
4 Oe Rl a te ern a aD ae Oe 8 anne eee re ON “ 438 “ 
1 Devereux LAaw.....ccceecsees a he 3:25 Bisbee: Law tees oo ec ee mee: Ge 
v vs aN adace alien wusee i 3-, 7 és TEs ‘“swocoseuatscueoiureaietes 45 
3 “ eT oer ee “14 * 5 Ula 0) 0 1— a Br) Gee “* 46 
x 2 WY? | acostuet a, aiesoeceds 15 CO 2 “ " “ 47 “ 
1 " TGs Sicencetasvsdeveres: “ 16 * 3 " Me wil beastnmcaeae nek ‘“* 48 * 
2 " sae PORE POR ter or ke. 4 “s Bathe et eae tl “* 49“ 
1 Dev. & Bat. Law........00.0.. 16: D “ Oe “anideuchta adler: ah. St 
2 ee Be alte ca tach dat ae 1 6 " a ene ee ees Me Hoo 
8&4 * at : 64 20) a 7 4é be 4s 52 44 
1 Dev. & Bat. Eq... 2h S Dee gasertt gh tar tects © aoe. 
yy ee +s 6s f yap aa y 4 Ka te 54 et 
y Tredell ua w ivicccitccsiccaveins He. 2 “ BO BN at teat acd i Cae ee 219 eee 
2 = WE - echt adaasindune vent “24 “ 3 us DO ieee deena cae “ 56 
3 te bé 4 95 $6 4 rT} és 46 57 ih) 
4 6é T] “é °¢6 ‘6 5 ts 66 4é 58 4 
5 m OS Mehr. Meech cient age Ye 6 ” Me ece Setihay Rah rec ac 3 “ 69 * 
6 es We 1 eicehuean der ul eeuetenett re eis oe Lo and 2 Winston.ccescccccccsscaceee “ 60 “ 
i ey nee er) 25: PS THN A eetseasoizaconcsctest * ey 
8 is Be eh ei pete wigs teak “ 30.“ _ Eq me GO 


£F¥ In quoting from the reprinted Reports. counsel will cite always the 
marginal (7. e.. the original) paging, except 1 N. C, and 20 N. C., which have 
been repaged throughout without marginal paging. 

The opinions published in the first six volumes of the reports were written 
by the “Court of Conference” and the Supreme Court prior to 1819. 

From the 7th to the 62nd volumes, both inclusive, will be found the opinions 
of the Supreme Court, consisting of three members, for the first fifty years 
of its existence, or from 1818 to 1868. The opinions of the Court, consisting 
of five members, immediately following the Civil War, are published in the 
volumes from the 68rd to the 79th, both inclusive. From the 80th to the 
101st volumes, both inclusive, will be found the opinions of the Court, con- 
sisting of three members, from 1879 to 1889. The remaining volumes contain 
the opinions of the Court, consisting of five members, since that time or 
since 1889. 
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JUSTICES 


OF THE 


SUPREME COURT OF NORTH CAROLINA 
FALL TERM, 1934. 


CHIEF JUSTICE: 


Wiel SEAT. 


ASSOCIATE JUSTICES : 
HERIOT CLARKSON, WILLIS J. BROGDEN, 
GEORGE W. CONNOR, MICHAEL SCHENCK. 


— 


ATTORNEY-GENERAL ; 


DENNIS G. BRUMMITT.* 


——————— 


ASSISTANT ATTORNEYS-GENERAL: 
A. A. F. SEAWELL,} 
T. W. BRUTON. 


———— 


SUPREME COURT REPORTER: 


ROBERT C. STRONG. 


CLERK OF THE SUPREME COURT: 


EDWARD MURRAY. 


ee 


LIBRARIAN :° 


JOHN A. LIVINGSTONE. 





*Died—5 February, 1935. Succeeded by A. A. F. Seawell. 
*Succeeded as Assistant Attorney-General by John W. Aiken. 


ili 


JUDGES 


OF THE 


SUPERIOR COURTS OF NORTH CAROLINA 


EASTERN DIVISION 


Vame District Address 
WALTER: To. 3S MAL Lie asin etathertaviorsiasinines PLUS Ges emintiestcennetaatviets weelilizabeth City. 
Das hex OAR NOT Uilariestennctoseenoieutdcecacawns tives DCCONU or rectiaseiaianenresrets Rocky Mount. 
FR. -IUNT: PARKER Gatien csiresaustaisaciee DUT Gh) aareyoihed aansatantetineiis, Tioanoke Rapids. 
De AN EE Ea a ocaniaeieaeuagtaviests wher acinemacciees OUTED cssiieweasuvecoversseke Croldsboro. 

J, PAUL. PRIZZELLE: «icici shabu ealumsases trans ences PUTT iieashitavic nvereeennnrend snow Hill. 
Henry <A. GRADY........ OT RC Ser Tere VEN CD nines eaeenevoriaactsoeicates Clinton. 

atta Dm so OF.'0 520 G~ eee ne We Cae mre OV Otic piscnahioinen Raleigh. 
Heese SRA NBER aecccckivaedavenineshasai iuteva seve ewvs Pa &D) Ko 2 5 k 9 0 eee Southport. 
INic ce eo TEN CLA ER yin ciccaheareevtieonncat caunahovesinvamndeiwenes INT a cbietaiateeerstivensiedaer, Fayetteville. 
WN ue LEVEN seas caatiasateate Meas siaeeueseucuterateuntG ie POLIU IT coavauinies tak coneunens Siaeaiiers Oxford. 


SPECIAL JUDGES 


CE AY TOS “NEOO RE a ciorsevteiarceckaresnSekeeweeu eto ieaeee uate Sei ela ee ees Williamston, 
Ca Wns COW PE Rind rciaa tinea eeawina cuca exes Co rmudiaht wanes oe Casadei sa hed Cee naAL Sea aGiadanaiseaLeee Iiinston. 


JOELN- EL CLEMEN Tig wianicetcseinaaeedouscins TeUV ONE is. vntaveccivecneyeageraes Winston-Salem 
Fy SOY GE: SUN Ra Aserccasniaeticidcrciom ieee AAC CLE Bisa deaiawtssttenrsccans Lexington. 

Phd AN ha: eh Te I ahah ae Sasad lane cate dha teorenten apache PA IPECOR TT itanctenadinecteies Monroe, 

Wig dex RDN Give via ccas bbe ent Ponead seatenasaniuasesoen FPOULTCENCs ccccisscciessvereen Charlotte. 
JOHN Okc OGRESBY jisccctcicvindescianinaaiaciensves Goel DLO Ie Meta ta a uratentn evans Concord, 
WILSON WARLICK.......0008 rer er rre eee ety SUN TOOT A isvcsicreal Genesis Newton. 

Teo Ny ot ash wd i clot la ate voter onan oceseats Seventeenth....ccecssecere Wilkesboro, 

eae? WORE Td EES Ss. Risrvec vat cadre oeacsvdocsertanas Fighteenth.......ccececcsusees Marion. 

Pee Ais DEC TEU RO Y icsceararanaiseneaiaheaaterventiooupucs NINCCCONTH.......ccecceeceecners Afarshall. 
PELIRO Toe ADE YS wie acereaetaen ti enaacins TESVON thet Wasascdccnstaanteredors Waynesville, 


| 02), <a > Pa cy © 6 OH re gE ORE eS re OEE SPECT TTT eS Ye AMlurphy. 


PL ELOS = alice OANA cctacickectaveneucauner cutace cule umuantesameruiadane es tet onsawide evabuctan uote Greensboro. 
FO Ae STEN TE Bh kteeec ahust ra * duc are oaelhtara yearn ances BOLE La dectstodice caruntva Rae nee e Gcldsboro. 
My Es TN TN ncaa oie eee nasa a Pad Gade et oewe sioiep ahd atta hauesaan anata Redneaneetueaiiene Nerth Wilkesboro. 





*Succeeded by Clawson L, Williams, 1 January, 1935. 
tSucceeded by F,. Donald Phillips, 1 January, 1935. 
Succeeded by J. A. Rousseau, 1 January, 19385. 
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SOLICITORS 


EASTERN DIVISION 


Name District Address 
HERBERT Ri RAR YY icaiciseeecasavtiadeneesventiece PCS i ccsetesnancieevanecens Edenton. 
DONNBEL. GILLTA BM vessscecciviesieivesssoiereteerisiale SOCOM: iturin bores Tarboro. 
yV2 Se DURE WI ce ernes acta th TIM cist ciesendt otitis Woodland. 
CIGASV GON dae VN TAAL Ge thecal ete DONTE SE Ll vats sian iocemceeapeaeees sanford. 

j Beas) OR: is dey: 21 eaten Eee eR err ry TOE ics an cotonrttenedertinadeintiures Greenville. 

JAMES: AG. POWERS sacarsirct tinsel MIN Cy cucu aamiciese none Kinston. 

Sea Gam Fa As 0) 3 “hme ee pe SOV ON Cc didercccteots ares Raleigh. 

VV OODUS AS ETL isp rencsin ter teen acne’ UA aal ah ok @ eeretcreree er een er renter ay rer Wilmington. 

OE ec CON We ba SGuneetascenee satu dlucsis owen extoreuens IN TT ise oaths eas eeeesesele: Lumberton. 

TACO A Ri ray iio aio teh eed TOUV Wisse ie tceeneea ce ioeetare Burlington. 

WESTERN DIVISION 

CARLIGCLE TIIGCIN 8 acura etnanaans bids ISLOV GN Chiixciieentcetui seed, Sparta, 

85. IR OG PZ tesa acsd weet Oadea iniates PAVE Bis Cecurecececumascouenena Greensboro. 

Te SET 5a os xo canira aes enn oan cosraadeateas THIPCCCNCN isveviniteniasnssveces Rockingham. 

JSOEN Gs CARBEN TE Ricsisvccsteiotiaieieataelacieoseaste Fourteen this incientvaass Gastonia. 

DEB VON teecdecess vention eerie Pitteenthvecicimaieudsh: Statesville. 

L. SPURGEON SPURLING........:cccessocsivecseveasavsee SIXT CCH Eos ssincaatecaain Lenoir. 

aD Niece ws GON FES el ovo tn ashes Beauties conus Cedewecodeaiiacka Seventeenth......eseee N. Wilkesboro 

CA ARIDENG Seid ces casssnstncialeecacnaasent A Dba al fi(-3 ole) « eerenrmerrereerre rere Forest City. 

Le No INEPT BS cssicasvitastimaseteas Gace NiNe@tEenth....scccccsssercorees Asheville. 

ORS ME) U BION worscaccsseas iene eee: PerOn tle li sisadanweaenoatranns Waynesville. 
1Blected Judge of the Superior Court, 1 January, 1835, Suceeeded as Solicitor by 


Claude C, Canaday. 
2 Succeeded by William Y. Bickett, 1 January, 1933. 
3 Succeeded by John J. Burney, 1 January, 1935. 
+ Succeeded by Allen H. Gwyn, 1 January, 1935. 
5 Succeeded by Rowland S. Pruette, 1 January, 1836. 
® Succeeded by Charles L. Coggin, 1 January, 1435. 


LICENSED ATTORNEYS 


FALL TERM, 1934. 


List of applicants granted law license by the North Carolina Board of Law 
Examiners at Raleigh, N. C., 23 August, 19384: 


AELEN (CUP ARUBS 33 iccciaciaciectavarcctaniel csdievsacenstedawvatoadioieevaviaaatctroearats Wadesboro. 
PTL Wg a lel catuoetarsaiosya aan sei ahie nie eee Soux, 

BOGER:. VW TELTAM “GORDON sdisssnseed dcsazrisachesateviver deci iviseranedeneiscetsasanvanes Morganton. 
BRANDIS; HENRY PARKER), J Risitisceseuhinaecasneieis ecdbr nce diseth warn C;reensboro, 
BROOKS, THORNTON: PFLIGRIB wastiscccccvsretendianvissersisiacsionent aes xreensboro. 
CARTER, - JLEEVIN: EDMONDSON cies tcisevenlacaceivesteactovedes eonaudadsveleetsoatemutess Asheville. 
GORBRM UBON: SEREN RA jcastcdueuterivcsindemvaiiaisy carck ficvecestteser onan ree Burgaw. 
COWPER, UALBERT AV ALGACE, « siaisariciveeisevrei tiene, er tubnave eenineess Kinston. 

IGISE NIERG, LON A RD strana crcsiscnns tovincoieneteeria se tnite aloes eink ac eruaia Winston-Salem, 
TELLISBERG, BERNARD Fh........:..cccesssccscccsttescescersenseccssensencees sete eatceaie ne! Raleigh. 
FARTHING, WILLIAM DATRICK .......cccccccssccuscccncessecesecsovssseescnnevenssenscs Durham, 
PISHER, FIENRY “COLEMAN iiicGivctnesaa ts eekeadtatvaveise Aiea iten ena iaiewnaaes Asheville. 
IRAN KULIN GEORGE: “C OORER (era citerisesanhuecteriversak ten trins Veloioeaiadnrk Asheville. 

CORT MES 5 Te A Wiese veins races sues dive tua eua euinaa das naan eos evant ride asad Washington. 
HANEWINCKEL, WIUGLTAM «Aj: oD Bisiucseeliceverthansiense ew mreeesasimeraniansenaes Winston-Salem, 
FLARMON;. JOLIN’ GALVIN, ab Risvedsnievareereiarsidiersrstaietontivii Bis eure wiaiietes Ssumpy Point. 
TIA WORTH, “DY RON icsceiGanventassucsts cesasiechiuendqundinveteoiiais coteeta sess eweaneioax High Point. 
FLEWLEET: (ADDISON) c) Rediscecctavatslaatetautsia nts ils snoctivnays ceinsiecest aanieniennd Wilmington. 
HOLTON. ATERED ISUGEN Baiescicciecnsscvates iecktatedsatetee ueveeuuiaeereenpase weds Winston-Salem, 
HIOWARD, SAMUEL. AUGUSTUS) J Bisscscviisesivonisoctovsersssebivbes eassecvenesneses Salemburg. 
HUDSON; J AMES, ANDERSON chovatidiccitecitenvesdestvaatsutiatieanttiachetietsaveness Salisbury. 

IKEN NON, ALBERT WILSON. 6) Ricccosccndacaicicssesoisinta ic siseinon items Durham. 
INTELEN 5. RAN RA DLILIER DD aicevacentcvatateceos otenideonsattdaanaisiaateevutess Asheville. 
IXLEEMEIER, JOIN AUGUSTUS, JR.....ccccsescrecssccesstecessecsscsesencessceenevencs Greensboro. 
LANSCHE,-SVIELIAM. sPOSEPI, 4) Riusccbsccieviosssteuaamecuetanasheseneeiaues New Bern. 
LIVENGOOD, CHARLES HARRIS ..cc.....csccscccsccevccosctssaveconssassccessevacesconscass Durham. 

ADC MALTAN 4). A MES CIS (55 chic voindivalaas fons viGaeisinas san stacgenephdearorvalaceca tenes Cliffside. 
NLARIIDAS2 VV OGLTAM OA TERS chi riri BG cree Ficd ideas neg Meee cuccedeeeennca oes Durham. 
MASON: WIELTAM ALES AN DER iieisccaiss ievsinascotosts cater ents (av vetensnnialnanebevaaee Belment. 
SLOORE; SEVERELY OOPER: scices ceed ow savccapasdsuptcenemetin och naiantan vuravanotoineewee Greensboro, 
DLOORBs HAZE: A RUBIN Boca ctesastiasiasiaaeviroesyeveloestover quvahaascniaseeaceiteieaniaaane Asheville. 

DI OORE, 3) CU Ns TONE Gives ciapctaasiccssecatttele at vaiciesntdowiatecsheatavsataasescleten dees Charlotte. 
PAUL, MALCODRM (CARTY EBigi us vsiecicsaassudistyxonjueidinwsacndevereescodeueidenciecen gees Ransomville. 
PICKARD: CCAR. (GEE NN sica tetuicossinwac tana teadwenisvaecisl (oi badyinidsns tastense mats Asheville. 

TRA MSE, CORATIGE, IS ERR occosenesGscanteanesadchawciwadsaatvasnscuiaveenvesse senenncaan: Salisbury. 

TREY NOLDS y OTT LS ANS oo cecacckacsicae bess saetaucesaeccs natu manuaoiatebeeds eeeunaeahen Roanoke Rapids. 
SAMS; LSEROV: -\WWARREN “x, sinvessecatsasay codvavannin'esoaiaav us Rinand ide vetsavertiarecesereens Winston-Salem. 
a i, NS EET AS OC LAR EB cccsiytica tinea csGihanvadttand obiteretuinansiedludeeats Asheville. 

MR INN HA, 1eOU IS (© ITER Y ie snscasarcnncsrsspacaraveveracaaceeuna ences eeleaumaiertas Greenville. 

PYME TUE SORA: Ly BE gists cucesndcvatinuganed eeuaienie ia sulupa ints taeauas stace sbeamanaswesaarseecit Albemarle. 
IPUCKER:. EGS 18 210 NE ces vicasvicia stave Gn a lancnt esas ncn ecaauiteentat calico: Charlctte. 
NWHTEE, ANCES GOT VIN cts pew scence cesinviascenuacies ic saucacscctaueuasenasian nesters: Asheville. 

AW ELIT MORE, HAROLD: BIRN I Bisicja sacs asivacseraibaciavaixsaveiaceaciaes tlaans veaanleds Chapel Hill. 
WILLis, EMMETT C., JR... chawtavers engnts tateaematede Seascale os uthmont. 
WILSON, DUNCAN CAMPBELL .u.ccccccccsccseccccesccsseeseeseeneee Raden tagtte sakes: Dunn. 

WILSON, WESTRAY EDWIN... ccccccascscensesaeeceene ses Moly setiieaads setedeeeies Asheville, 


LICENSED ATTORNEYS. Vil 


COMITY LICENSEES, 
ANTHONY, JOSEPIL Dav NCE 2) acayretiaarcieapieenesc ones Seelnsrcdeamrenenname: Charlotte. 


Spector, Borts M. (license withheld pending establishing residence in North 
Carolina). 


I, H. M. London, Secretary of the North Carolina Board of Law Examiners, 
do hereby certify that the foregoing is a true and correct copy of the list of 
attorneys granted law license by the said Board, August 23, 19384. 

Witness my hand and seal, this the 28d day of August, 1954. 

(SEAL) H. M. Lonpon, 

Secretary. 


LICENSED ATTORNEYS 


SPRING TERM, 1935. 


List of applicants granted law license by the North Carolina Board of Law 


Examiners at Raleigh, N. C., 30 January, 1985: 


ADASS=: <lOEY. BARBER secsc cease codcrreoencr einen yn iatens ean ah usannde conpuapasansergnoianenss Asheville. 
BATON, TRU RUS TOD WIN vesiitustdsinctiherricriithinane wesw aeineee Reaminlidias Smithfield. 
BIDDIN: EECCIUS-FUGENE vessscisscrstetetscscebssecccasat dawonidtneesedcconstelgeearsteating: Asheville. 
BOYD: IENRY AR MISPWADes2y.250.5cin ess arrticsev ees ame mulwatnenads Warrenton. 
BRITTON; WAYUAND: ATEN cr.csirscav andi nninenbisantinaesreedinaues Norfolk. 
BRYAN; THOMAS RAUDY scascicws onnecdaindeln aware. Traphill. 
CATLLOWAY > PIENRY: WACTER,. J Rocciipstss ta jatsinscencousssiiemdananes Concord. 
COCKE, ‘GEORGE. DID WOR DE wiscceivensiy antrriiidssinsh Madieapia nei aati Asheville. 
Cox: AV ILEPANM TIENRY,, SI Riinicdteasas tine corcdcn ni citicsas av donates iowcseatareres Laurinburg. 
DENNING; [01S HEROS .caiisainn ithe eoleatalemiaing aaa Raleigh. 
ISSICRIDGE: JOSEPH LOU SION DT scsaiscicyictscsseneen us cabs dude bnaaestagalauaesaennenieadee Elkin. 
GRAHAM, SOHN DTEREEN Syaicceios cdiconssewntaiaty eisntseanncraeehasseussandcdececets Winston-Salem, 
PEATRGTON, -OETER: WVicz io) Ravvescavesaanvarsns besaeanasteanapetnccentwidlataghisaaaauedebaens Advance. 
PIERRING,’ WIELIe: ART URi.ciisern tsi usuioneatsanesseh adsense Neate Seven Springs, 
THOU (GUy TACK i eiiise Sosa ticker cloves adoseadaactti taal eecnacmaees: Franklin. 
HIOWARD: JAMES OSCAR: veen ds vecetinsivsdstoetaweeScralnt citeed na cuwetbenenaceanteaees awed Asheville. 
HOy Gey FRANTIC LEWIS) 0 Resiisstiactucccnw vaccines iantertuiommciantaniekeas Shelby 
HUMPIIRIES, WOFFORD FORREST, JR.iu....ccccccccseecccsecenssseeaaeetscessooenenes Asheville. 
PARRIE Tce) 0 IN IGS ODN esuarctsotaie sg oeatien eesensunat ieee oeesbew ee ala eaeneee oe neen West Asheville. 
DEIN ICING AUREL OR: SLED LUN ccc aicandecee cen saiy iuivs tasaen ee davedeaneatalenoseenaien New Bern. 
KUYKENDALL, EDGAR DAVIS, JR............ stale a luoeunteto dan aattaateapepecaieaotes Greensboro, 
TOB DEEN, PLU GH: AGES iat since tances atesbextratoanacdseeatetiucsinsncasa lca aanteees Charlotte. 
TiO NG) ZEB: VANCES WD Ricicciascecavaveek oss e tots Botner can iaeasaat ren a rabaaevecedc Statesville. 
MOONE YITADE GALVIN. ON BG Aoi 5 ceccarens saan anni esueors unis Sornadonnacanacitidavsaant Asheville. 
OAKES, ALBERT WOMBEE od Rid cece nciatcinitsaccsadonatiteveseeieemewians Weldon. 
OUMSTEAD, - VWeARRION  Bio.oi-0n due cacewoay cca Weraacess ccna puancedad sogdetoaneeidesacaieelt Chapel Hill. 
QATLEY : (CHARLES: JOUR AM 4 6 Sess cesscanciset tuasetagen sated Red Springs. 
SA NDDRS ALU GIG 6 PART acuunsissaistesteatc vad atsagaanidibetioncdenanmonteanG, Chester, 8. C. 
SEA WELL, NEALCODM <DUIE .i58 oie macaw mtedeeioeanrneee. Chapel Hill. 
DILEPELERD, “SV ILLIAM V ASS vcorricccic. siaivcanccsscadsala cedascddsGuvoiensss'assientextans Raleigh. 
POtATIVERS:, JAM Be © ARROD sey ctets cosranhsvenGanuasyanaeisianniasa taowouecaten Asheville. 
WILKINSON; AMES ARCH BEL Lys suisscacsvssdecapixusiotvatosatinisdacsaancteateuses Pantego. 


COMITY LICENSEES. 


GROOVER,. JUOMORY: (CLIFFORD 4 is dieu cotestanssan nee eaGanceitinalcielente Charlotte. 
PUUirs.: ISERN ARI 07-1 pccevsatteasrecton nen Vancsuinivecepatainseseneenis .. Asheville. 
"TIELINGITAST: SV IBLIAN Poni etsiani eens antennae Charlotte. 


I, H. M. London, Secretary of the North Carolina Board of Law Examiners, 
do hereby certify that the foregoing is a true and correct copy of the list of 


attorneys granted law license by the said Board, January 30, 1935. 
Witness my hand and seal, this the 28th day of February, 1935. 
(SEAL) H. M. Lonpon, 
Secretary. 
Vili 


SUPERIOR COURTS, SPRING TERM, 1935 


The numerals in parenthesis following the date of a term indicate the 
number of weeks during which the term may be held. 


THIS CALENDAR IS UNOFFICIAL 





EASTERN DIVISION 


FIRST JUDICIAL DISTRICT 


Spring Term, 1935-—-Judge Cranmer. 








Beaufort--Jan, 14* (2); Feb. 18¢ (2); 
Mar, 18* (A): April 8; May 67 (2). 

Camden—Mar. Ll. 

Chowan—April 1. 

Currituck—Mar. 4; April 29f. 

Dare—May 27. 

Gates—Mar. 25, 

Hyde—May 20. 

Pasquotank—Jan. Tf; Feb, 117; Feb. 
18* (A); Mar. 18}; May 6ft (A) (2); June 


3*; June 107 (2). 
Perquimans—Jan. 14t (A); April 15. 
Tyrrell—Feb. 4; April 22. 


SECOND JUDICIAL DISTRICT 


Spring Term, 1935—Judge Sinclair. 


Edgecombe—Jan. 21; Mar. 4; April 1f 
(2); June $ (2). 











Martin—Mar. 18 (2); April 15t (A) 
(2); June 17. 

Nash—Jan. 28; Feb. 18 (2); Mar. 11; 
April 22 (2); May 27. 

Washington—Jan. 7 (2); April 157. 

Wilson — Feb, 4*; Feb. lit; May 18 
(2); June 247, 

THIRD JUDICIAL DISTRICT 

Spring Term, 1935—Judge Devin. 

Bertie—Feb. 11; May 6 (2). 

Halifax—-Jan. 28 (2); Mar, 18+ (2): 
April 29*; June 38; June 10fF. 

Hertford—Feb, 25*; April 15 (2). 

Northampton—April 1 (2). 

Vance—Jan. 7*; Mar. 4*; Mar. 117; 


June 17*; June 24fF, 
Warren—Jan. 14 (2); May 20 (2). 





FOURTH JUDICIAL DISTRICT 
Spring Term, 1935—Judge Small, 





Chatham—Jan. 14; Mar. 47; Mar. 187; 
May 13. 

Harnett—Jan. 7*; Feb. 47 (2); April 
17 (A) (2); May 6; May 20%; June 107 
(2). 

Johnston—Jan. Tt (CA) (2); Feb, 11 


(AOS debe DEP eee More a CA Nag AS 

April 15 (A); April 227 (€2); June 24*, 
Lee—Jan. 287 (A) (2); Mar. 25 (2). 
Wayne—Jan. 21; Jan. 287; Mar. 47 (A) 

(2); April 8; April 157; May 27; June 3}. 








FIFTH JUDICIAL DISTRICT 


Spring Term, 1935—Judge Barnhill, 
Carteret—Mar. 11; June 10 (2). 


Craven—Jan. 7*:; Jan. 28f (3); April 
$f; May 1387; June 38*. 
Greene—-Feb. 25 (2); June 24, 





Jones—April 1. 
Pamlico—April 29 (2), 
Pitt—Jan. 14+; Jan. 21; Feb. 18+; Mar. 





18 (2); April 15 (2); May 6 (A); May 
207: May 27fT. 
SIAXATH JUDICIAL DISTRICT 

Spring Term, 1935—Judge Parker. 

Duplin—Jan. 7* (2); Jan. 28*: Mar. 
Li (2). Maw 27 to 62): 

Lenoir—Jan. 21*; Feb. 187 (2); April 
8; May 18¢ (2): June 107 (2); June 24*. 

Onslow—Mar, 4; April 157 (2). 


Sampson—Feb. 47 (2); Mar. 25f (2); 


April 29f (2). 


SEVENTH JUDICIAL DISTRICT 
Spring Term, 1935—Judge Williams. 





Franklin—Jan. 14 (2); Feb. 18+ (2); 
Mav 13. 

Wake—Jan. 7*; Jan. 28+; Feb. 4*; Feb. 
LLG: Oars 48) Nae. LAF 02) Nate. “25% 
(2); April &8*; April 15¢ (2); April 297; 
May 6*; May 207 (2); June 3*; June 107 
(2) 

EIGHTH JUDICIAL DISTRICT 


Spring Term, 1935—Judge Frizzelle. 
Brunswick—Jan. 7+; April §; June 177. 
Columbus—Jan, 28; Feb, 187 (2); April 

29 (2); June 24%, 
New Ianover—Jan. 

Mar. 47 (2); Mar. 

May i3*; May 277 
Pender—wMar. 25 





14*; Feb. 4f 
LS*s. Apri) 15 
(2); June 10%, 
C2) 


NINTH JUDICIAL DISTRICT 


Spring Term, 1935—Judge Grady. 
Bladen—Jan. 7; Mar. 11*; April 29¢. 
Cumberland—Jan. 14*; Feb. 117 (2) 

Alar, 4%. {A)4, Mars fot (2)? May 6h (2): 

June 8*. 


(2) 
(2): 








+ 
, 











Hoke—Jan. 21; April 22. 

Robeson—Jan. 28* (2); Feb. 257 (2): 
April $f; April 15*; May 207 (2); June 
107; June 17*, 

TENTH JUDICIAL DISTRICT 

Spring Term, 1935—Judge Harris. 

Alamance — Jan, 28¢ (A); Feb. 25%; 
April Ap Slay 3 CAS Naa OG ey, 

Durham—Jan. T7 (8); Feb. 18*: Feb, 
fot (A); Mar. 4f (2); Mar. 18} (A): Mar, 
25*; April 227 (A); April 29+ (2); May 
20*: May 27 (A) (3); June 24%, 

Granville—Feb. 4 (2); April 8&8 (2). 

Orange—Mar. 18; May 137; June 10; 
June if. 

Persun—-Jan, 22 (A); Jan. 287; April 
yarn 


x COURT CALENDAR. 


WESTERN DIVISION 





ELEVENTH JUDICIAL DISTRICT 


Spring Term, 1935—Judge Pless. 

Ashe—April 8 (2). 

Alleghany—May 6. 

Caswell—April 1: May 6 (A). 

Forsyth—Jan. 7 (2); Jan, 21¢ (A) (2); 
Feb. 4 (A) (2); Feb, 18t; Feb. 25¢ (A); 
Mar. 4 (A); Mar. 11; Mar. 18 (2); April 
1 (A) (2); April 15+ (A) (2); May 6 (A) 
(2); May 207 (2); June 3 (2); June 24 
C2): 

Rockingham—Jan. 21* (2); Feb. 25+ 
(2); April 15+ (A); May 18; June 10+ 
(A); June 17f. 

Surry—dJan. 14¢ (A) (2); Feb. 4 (2); 
Mar. 18% (A) (2); April 22 (2). 


TWELFTH JUDICIAL DISTRICT 


Spring Term, 1935—Judge McElroy. 


Davidson—Jan. 28*; Feb. 184 (2); 
April 1¢ (A) (2); May 6*; May 27f (2); 
June 24*. 

Guilford—Jan. 7t (2); Jan. 21; Feb. 
47 (2); Feb. 18¢ (A) (2); Mar. 4* (2); 
Mar. 18¢ (2); April 1¢ (A) (2); April 
15+ (2); April 29%; May 187 (2); June 3t¢ 
(A); June 10+; June 17%. 

Stokes—April 1*; April 87. 


THIRTEENTH JUDICIAL DISTRICT 


Spring Term, 1935—Judge Alley. 


Anson—dJan,. 14*; Mar. 44; April 15 (2); 
June 107. 

Moore—Jan. 21*; Feb. 11¢ (A); Mar. 
257 (A) (2); May 20*; May 27t. 

Richmond—Jan. 7*; Feb. 4¢ (A): Mar. 
18+; April 8*; May 27+ (A); June 17f. 

Scotland—Mar. 11; April 29+; June 3. 

Stanly—Feb. 47 (2); April 1; May 137. 

Union—Jan. 28*; Feb. 18+ (2); Mar. 
257; May 67. 


FOURTEENTH JUDICIAL DISTRICT 


Spring Term, 1935—Judge Clement. 


Gaston—Jan. 14*; Jan. 21% (2); Mar. 
11* (A); Mar. 18} (2); April 22"; May 
207 (A) (2); June 8%, 

Mecklenburg—-Jan. 7*; Feb. 47 (3); 
Feb. 25%; Mar. 4t (2); April 1+ (2); April 
297 (2); May 13*; May 207 (2); June 10?; 
June 17f. 


FIFTEENTH JUDICIAL DISTRICT 


Spring Term, 1935—Judge Sink. 
Cabarrus—Jan. 7 (2); Feb. 25+; April 
22 (2); June 107 (2). 
Iredell—Jan. 28 (2); Mar. 11t; May 
20 (2). 





*For criminal cases only. 

tFor civil cases only, 

tFor jail and civil cases. 
(A)Special Judge to be assigned. 











Montgomery—Jan. £1*; April 8+ (2). 

Randolph—Mar. 18+ (2); April 1%. 

Rowan—Feb, 11 (2); Mar. 4+; May 6 
(2), 


SIXTEENTH JUDICIAL DISTRICT 


Spring Term, 1935—Judge Phillips. 
Burke—Feb. 18; Mar. 11+ (2); June 8 
3 


). 

Caldwetl—Feb. 25 (2); May 20¢ (2). 

Catawba—Jan,. 14ft (2); Feb. 4 (2); 
April 8t (2); May 67 (2). 

Cleveland—Jan. 7; Mar. 25 (2), 

Lincoln—Jan. 21 (A); Jan. 28+. 

Watauga—April 22 (2). 


SEVENTEENTH JUDICIAL DISTRICT 


Spring Term, 1935—Judge Harding. 


Alexander—Feb, 18. 

Avery—April 8*; Avril 15¢. 
Davie—Mar, 18; May 20¢ (A). 
Mitehell—Mar, 25 (2). 
Wilkes—Mar. 4 (2); June 3f (2). 
Yadkin—Feb. 25*; May 13% (2), 


EIGHTEENTH JUDICIAL DISTRICT 


Spring Term, 1935—Judge Oglesby. 
Henderson—Jan. 144 (2); Mar. 4 (2); 
April 29 (2); May 27+ (2). 
McDowell—Jan. 7*; Feb. 18+ (2); June 
10 (8). 
Polk—Feb, 4 (2). 
Rutherford—April 1it (2); May 13 (2). 
Transylvania—April 1 (2). 
Yancey—Jan. 28; Mur. 18 (2). 


NINETEENTH JUDICIAL DISTRICT 


Spring Term, 1935—Judge Warlick. 
Buncombe—Jan, 14 (2); Jan. 18; Feb. 
44 (2); Feb. 18; Mar. 4f (2); Mar. 18; 
April 1¢ (2); April 15; April 29; May 6f 
(2); May 20; June 3t (2); June 17, 
Madison—Feb. 23; Mar. 25; April 22; 
May 27. 


TWENTIETH JUDICIAL DISTRICT 


Spring Term, 1935—Judge Rousseau. 

Cherokee—Jan. 217 (2); April 1 (2); 
June lft (2). 

Clay—April 29; May 6 (A). 

Graham—dJan, 7t (A> (2); Mar. 18 (2); 
June 38+t (2). 

Haywood—Jan. Tt (2); Feb. 4 (2); 
May 6f (2). 

Jackson—Feb, 18 (21); May 20 (2). 

Macon—April 15 (2). 

Swain—Jan. 14+ (A) (2); Mar. 4 (2). 


— 


UNITED SYATES COURTS FOR NORTH CAROLINA 


DISTRICT COURTS 


Eastern District—Isaac M. Mrexins, Judge, Elizabeth City. 

Middle District—JouHnson J. Hares, Judge, Greensboro. 

Western Districf—EpWIN YATES WExz, Judge, Shelby; JAMES E. Boypb, Judge, 
Greensboro. 


EASTERN DISTRICT 


Terms—District courts are held at the time and place as follows: 

Durham, first Monday in March and September. S. A. ASHE, Clerk. 

Raleigh, criminal term, second Monday after the fourth Monday in 
April and October: civil term, second Monday in March and Sep- 
tember, S, A. ASIF, Clerk. 

Favetteville, third Monday in Mareh and September. 8. H. Buck, 
Deputy Clerk. 

Elizabeth City, fourth Monday in March and first Monday in October. 
J. P. Tuompson, Deputy Clerk, Elizabeth City. 

Washington, first Monday in April and fourth Monday in September. 
J. B. REspEss, Deputy Clerk, Washington. 

New Bern, second Monday in April and October. GrorGgrk GREEN, 
Deputy Clerk, New Bern. 

Wilson, third Monday in April and October. G. LL. PARKER, Deputy 
Clerk. 

Wilmington, fourth Monday in April and October. PoRTER HUFHAM, 
Deputy Clerk, Wilmington. 


OFFICERS 


J. O, Carr. United States District Attorney, Wilmington. 

JAMES H. MANNING, Assistant United States District Attorney, Raleigh. 
D. M. STRINGFIELD, Assistant United States District Attorney, Fayetteville. 
I. 8. Wortuy, United States Marshal, Raleigh. 

S. A. ASHE, Clerk United States District Court, Raleigh. 


MIDDLE DISTRICT 


Terms—District courts are held at the time and place as follows: 

Greensboro, first Monday in June and December. HENry REYNOLDs, 
Clerk; MyrtTLte Corps, Chief Deputy; Lirt1an HArkKRADER, Deputy 
Clerk: B. FRANK MILLIKAN, Deputy. 

Rockingham, first Monday in March and second Monday in Septem- 
ber. Henry Reynorps, Clerk, Greensboro, 

Salisbury, third Monday in April and October. HENRY REYNOLDS, 
Clerk, Greensboro: ISLIZARETIL HENNESSEE, Deputy. 

Winston-Salem, first Monday in May and November. HENrY REYNOLDS, 
Clerk, Greensboro; ELLA Srore, Deputy. 

Wilkesboro, third Monday in May and November. LINvVILLE BuM- 
GARNER, Deputy Clerk. 


OFFICERS 


CARLISLE HicGins, United States District Attorney, Greensboro, 

Rost. 8. McNeILu, Assistant United States Attorney, Greensboro. 
Miss Eipitti HAworru, Assistant United States Attorney, Greensboro. 
Bryce R. Hort, Assistant United States Attorney, Greensboro. 

Wan. T. Down, United States Marshal, Greenshoro, 

Henry ReEyNowtps, Clerk United States District Court, Greensboro. 


xl 


x11 UNITED STATES COURTS. 


WESTERN DISTRICT 


Tcrms—l)istrict courts are held at the time and place as follows: 

Asheville, second Monday in May and November. J. Y¥. JORDAN, 
Clerk; Oscar I, McLurp, Chief Deputy Clerk; Witriam <A, LYTLE, 
Deputy Clerk. 

Charlotte, first Monday in April and October, FAN 3ARNETT, Deputy 
Clerk, Charlotte. 

Statesville, fourth Monday in April and October, ANNIE ADERHOLDT, 
Deputy Clerk. 

Shelby, fourth Monday in September and third Monday in March, 
Fan BARNETT, Deputy Clerk, Charlotte, 

Bryson City, fourth Monday in May and November. J. ¥. JORDAN, 
Clerk. 


OFFICERS 


Marcts Erwin, United States Attorney, Asheville. 

W. R. Francis, Assistant United States Attorney, Asheville. 
W. M. Nicnobtson, Assistant United States Attorney, Charlotte. 
CHARLES R. Price, United States Marshal, Asheville. 

J. ¥. Jorpan, Clerk United States District Court, Asheville. 
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ARGUED AND DETERMINED 


SUPREME COURT 
NORTH CAROLINA 


FALL TERM, 1934 


KESLER CONSTRUCTION COMPANY y. DIXSON HOLDING 
CORPORATION. 


(Filed 19 September, 1984.) 


1. Principal and Agent A b: Master and Servant A b— 


Where a contract of employment is in writing and is unambiguous it is 
a question of law for the court whether the employee is an agent or an 
independent contractor, 


2. Same—cContract of employment determines whether employee is agent 
or independent contractor. 


In determining whether a contract of employment constitutes the em- 
ployee an agent or an independent contractor, the terms used in the con- 
tract to designate the parties are not controlling, but the question must 
be determined by the intent of the instrument and the meaning of the 
terms used, the employee being an independent contractor if the owner has 
no interest in the performance of the contract, but only in the finished 
product. 


3. Same—Contract in this case held to constitute employee an agent and 
not an independent contractor in the erection of a building. 

Where the contract for the erection of a building expresses a nominal 
consideration given by the builder and the further consideration of 
“services to be rendered” by him, and the owner agrees to pay the builder 
a “fee for services,” and the contract provides that if the building should 
cost less than estimated the saving should be divided between the owner 
and builder up to a certain sum, and that if the owner should retain any 
savings in excess of the sum stipulated, and that the owner should reim- 
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burse the builder monthly for all moneys expended for payrolls, mate- 
rials, ete., is held to constitute the builder an agent of the owner in the 
construction of the building and not an independent contractor, agency 
being implied by the use of the terms ‘‘fee” and ‘services to be rendered,” 
and the owner retaining some interest in and control over the cost of the 
building, and certain contradictory terms used in the spec:fications do not 
alter this result, the contract of employment specifying that the owner 
should so pay for materials notwithstanding stipulations in the specifi- 
cations to the contrary. 


4, Payment C c—Payment of materialman’s lien by owner held not avail- 
able to owner as credit on amount due builder for erecting building. 


Where a builder contracts to erect a building as an agent of the owner, 
the builder to receive a certain “fee” for his services, and the owner to 
reimburse the builder monthly for sums expended for payrolls and mate- 
rials, the builder may not claim that a sum paid by him. to discharge a 
materialman’s lien for material used in the construction of the building 
should be allowed as a credit against the amount due the builder for 
services rendered under the contract, since under the contract the owner 
and not the builder was bound to pay for materials. The owner would 
have been entitled to such credit against the builder if the builder had 
been an independent contractor in the erection of the building, since 
in such case the builder would have been liable for payment of material- 
men. 


SCHENCK, J., took no part in the consideration or decision of this case. 


Civin action, before Cowper, Special J., at November Term, 1933, of 
FORSYTH. 

On 17 June, 1927, the plaintiff and the defendant entered into a 
written contract for the construction by the plaintiff of a building for 
the defendant on Trade, Cherry and Fifth streets in the city of Win- 
ston-Salem, “according to plans and specifications prepared by and 
under the supervision of Hall Crews, architect.” The pertinent provi- 
sions of the contract are as follows: 

(1) “The contractor is to receive from the owner a flat fee of $8,000 
for his services in the erection of this building. The contractor further 
agrees and guarantees that the total cost of the work included under this 
contract shall cost the owner a sum not to exceed $141,003. The con- 
tractor further agrees that if the cost of this work exceeds the sum of 
$141,003, it being mutually understood that this amount covers all fees 
for the contractor, then the contractor shall wholly bear such loss,” 

(2) “It is further mutually agreed by and between the parties hereto 
that if the total cost of this building, including the fee of eight thousand 
dollars to the contractor, shall be less than $141,008, then such saving 
as shall be effected to the extent of $4,000, or fraction thereof, shall be 
divided equally between the contractor and the owner. <Any saving 
effected in excess of four thousand dollars shall be solely the property 
of the owner.” 
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(3) “The owner agrees, for the sum of one dollar, paid by the con- 
tractor, receipt whereof is hereby acknowledged, and for the further 
consideration of the personal services to be rendered by the contractor, 
to pay the contractor for its services as follows: <A flat fee of $8,000, 
provided the total cost of the building does not exceed $141,003, inelud- 
ing this fee. After this fee of $8,000 has been deducted from the con- 
tractor’s guaranteed total cost of £141,003, if it is found any saving has 
been effected to the extent of $4,000, or fraction thereof, the owner 
agrees to divide equally such saving between himself and the contractor.” 

(5) “It is further mutually agreed by and between the parties hereto, 
notwithstanding stipulations in the specifications to the contrary, that 
the owner, between the first and tenth day of each month, shall reimburse 
the contractor for all moneys that it, the contractor, may have expended, 
on account of this work during the preceding month, for payrolls, cete., 
and that the owner shall pay between the first and tenth day of each 
month for all materials purchased and delivered on the site during the 
preceding month; all of these payments to be made and authorized by 
architect’s certificate of payment.” 

(6) “It is further mutually agreed by and between the parties hereto 
that the owner is to pay the contractor its fees for services, as referred 
to above, when this work has been completed in all its parts and accepted 
by the architect aud owner, with the further understanding that the 
owner may make part payments on account of these fees before the 
work is finished, if it so desires, and take a receipt therefor.” 

(10) “The contractor further estimates time of completion and agrees 
to complete this building in all its parts, ready for oceupancy by the 
owner, on or before December 1, 1927.” 

After the building was completed, a dispute arose between the parties 
with reference to the settlement, and the contractor instituted suit 
against the defendant owner, alleging that said defendant was indebted 
to the plaintiff in the sum of $2,618.70. The defendant filed an answer 
alleging that it had been required to pay the sum of $2,805.67 in settle- 
ment of a judgment obtained by Monon Stone Company for material 
purchased and used in said building, and for which the said Stone Com- 
pany had filed a lien on the property of the defendant. This sum so 
paid by the defendant was pleaded as payment or “adjudication of the 
matters involved in this controversy and as a bar to plaintiff’s right to 
recover.” 

The cause was tried in the Forsyth County Court. The defendant 
made the following admissions at the trial: ‘It is admitted by the de- 
fendant that the plaintiff performed the contract and that the defendant 
would be indebted to the plaintiff in the sum of $2,618.70, with interest 
from July 1, 1928, but the defendant alleges payment in full of said 
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indebtedness by reason of the defendant having paid the judgment of 
the Monon Stone Company against this defendant for the materials 
furnished in the construction of the building, as alleged in the defend- 
ant’s further defense and counterclaim.” 

The court ruled that the admissions of the parties cast the burden of 
proof of payment upon the defendant. Thereupon the defendant offered 
the judgment of the Superior Court in the Monon Stone Company case, 
before mentioned, and further offered proof that said judgment had 
been paid by it. The defendant further offered certain portions of the 
printed “Specifications for Store Building.” Article 9 of said Specifi- 
cations and General Conditions provides that “unless osherwise stipu- 
lated, the contractor shall provide and pay for all materials, labor, water, 
tools, equipment, light, power, transportation, and other facilities neces- 
sary for the execution and completion of the work,” etc. Article 36 
provides that “the contractor agrees that he is as fully responsible to 
the owner for the acts and omissions of his subcontractors and of per- 
sons either directly or indirectly employed by them, as he is for the acts 
and omissions of persons directly employed by him. Nothing contained 
in the contract documents shall create any contractual relation between 
any subcontractor and the owner.” 

The judge of the county court held that the evidence offered by the 
defendant did not constitute payment, and directed the jury to answer 
the issues in favor of the plaintiff. The verdict awarded the plaintiff 
the sum of $2,618.70, with interest thereon, and from judgment upon 
the verdict the defendant duly appealed to the Superior Court. 

The judge of the Superior Court overruled the exceptions and assigu- 
ments of error filed by the defendant and affirmed the judgment of the 
county court. Whereupon, the defendant appealed to the Supreme 
Court. 


Parrish & Deal for plaintiff. 
Ingle & Rucker for defendant. 


Brocven, J. Does the contract between the parties constitute the 
plaintiff an independent contractor or an agent for the detendant, owner, 
in erecting and coiapleting the building? 

Manifestly, if the plaintiff was an independent contractor it was 
bound to pay for materials, and hence, under the circumstances, the 
amount paid by the defendant to the Stone Company which furnished 
material for the project should be credited upon the gross contract price, 
and the plaintiff would not be entitled to recover. Upon the other hand, 
if the plaintiff was agent for the defendant owner, and contracted to 
perform personal services for such owner, then the owner was bound to 
pay for all materials used in the building, and the sum paid to the Stone 
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Company would not be chargeable to the plaintiff. If a contract of 
employment is in writing and is unambiguous, the court must determine 
from the terms and intent of such writing whether the employee 1s an 
independent contractor or an agent. Lumber Co, v. Motor Co., 192 
N. C., 3877, 1385 S. E., 115. The contract in the case at bar is in writing 
and its terms are plain. It is admitted that the plaintiff performed 
the contract. Did he perform such contract as agent or independent 
contractor? The rights of the parties under the contract are not to be 
determined solely by the names they call each other, but rather by intent 
and meaning of the terms of the instrument. The broad definition of 
independent contractor is “one who undertakes to produce a given result, 
but so that in the actual execution of the work he is not under the order 
or control of the person for whom he does it, and may use his own dis- 
cretion in things not specified.” Young v. Lumber Co., 147 N. C., 26, 
60 S. E., 654. Moreover, in determining the relation of the parties 
certain tests have been considered and held persuasive. Thus, in Lumber 
Co. v. Motor Co., 192 N. C., 377, it was held that one of the vital tests 
was the right of the owner “to control the work in every detail and at 
every stage.” It was further held that the “mode of payment provided 
in the contract 1s sometimes an important element to be considered in 
determining whether the party who has agreed to do work for another 
ig an independent contractor, but it is not controlling. The cireum- 
stance that the workman is to receive no compensation until the satis- 
factory termination of his employment does not require that he be 
classed as an independent contractor.” Another test may be found in 
Inman wv. ftefining Co., 194 N. C., 566, 140 S. E., 289, which holds that 
the right of control or interest in the means by which the work is done 
is important in determining the relation. Speaking in general terms, 
if the owner has no interest in the performance of the contract except 
that the finished product shall be in accordance with the plans and 
specifications, then all the authorities agree that the workman is an inde- 
pendent contractor, unless, of course, there is evidence tending to show 
that the writing was not executed in good faith. 

Consequently, the question arises as to whether the owner, in this 
particular ease, had an interest In the performance of the work other 
than in the finished product. The contract itself must cither furnish or 
withhold the answer to this question. Construing the contract as a 
whole, the Court is of the opinion that it constitutes a contract ot 
agency. This conclusion rests upon the following considerations: (a) 
The parties agree in Article 3 that the consideration is the nominal sum 
of one dollar, and “the further consideration of the personal services to 
be rendered by the contractor in the erection of the building.” In 
Article 6 the owner agrees “to pay the contractor its fee for services.” 
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Manifestly, compensation for services implies agency. (b) The owner 
retained an interest and a certain control over the cost of the building. 
For instance, if the contractor constructed the building for $4,000 less 
than the specified price, one-half of this sum of $4,000 was to be retained 
by the owner and the other half added to the compensation of the con- 
tractor. Moreover, if the contractor saved more than #+,000, the owner 
retained the entire sum in excess thereof. Therefore, it is apparent that 
the owner retained an interest in the cost of materials and labor for the 
plain reason that he was sharing in what might be deemed the profit 
resulting from wise and economical operations by the contractor. (¢) 
In Article 5 it is stipulated “that the owner, between the first and tenth 
day of each month, shall reimburse the contractor for all moneys that 
the contractor may have expended on account of this work during the 
preceding month for payroll, ete., and that the owner shall pay, between 
the first and tenth day in every month, for all materials purchased and 
delivered on the site during the preceding mouth,” ete. The clause that 
the “owner shall pay, between the first and tenth of each month, for all 
materials furnished” would seem to clearly establish the hability of the 
owner for the payment of materials, and thus impose upon it the duty 
of paying the claim of the Stone Company. 

While there is some clash between the language of the printed speeifi- 
cations and the written contract, it was expressly specited in Article 6 
that “notwithstanding stipulations in the specifications to the contrary,” 
the owner would reimburse the contractor each month and pay for mate- 
rials each month as purchased and delivered. 

Upon a consideration of the entire record, the Court is of the opinion 
and so holds, that the judgment rendered correctly interpreted the law. 


Affirmed. 


ScuENCcK, J., took no part in the consideration or decision of this ease. 





LESLIE WEIL anp LIONEL WEIL, Trapine as H. WEIL & BROTHERS, 
y. W. B. HERRING, BETTY E. HERRING, anp R. A. HERRING. 


(Filed 19 September, 1934.) 


1. Fraudulent Conveyances A b: Chattel Mortgages G b—Transfer of prop- 
erty by mortgagor in payment of pre-existing debt held valid as to 
mortgagee in unregistered mortgage who has no equity. 

While the sale of property to a creditor in possession in partial payment 
of a preéxisting debt is not good as against the equity of a mortgagee 
having a prior unregistered chattel mortgage against the property, since 
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the creditor takes the property subject to the equities existing against it 
in the hands of the debtor, the chattel mortgage in itself creates no equity 
in favor of the mortgagee therein, and where the mortgagee shows no 
equity existing in his favor, the creditor takes the property free from the 
lien of the unregistered chattel mortgage. C. 8., 3311. 

2. Payment B b— 

Where the debtor does not direct the application of the proceeds of sale 
of his property in the hands of the creditor, the creditor selling the prop- 
erty may in his own judgment apply the proceeds of sale to any one of the 
debtor’s several accounts. 

3. Appeal and Error B b— 

An appeal will be determined in accordance with the theory of trial in 

the lower court. 


SCHENCK, J., took no part in the consideration or decision of this case. 


Civit action, before Daniels, J., at August Term, 1933, of Wayne. 

On 16 July, 1928, the defendants executed and delivered a negotiable 
promissory note to H. Weil & Bros. for the sum of $420.00. This note 
was not paid, and on 16 June, 1931, Weil brought suit thereon. The 
defendants answered, alleging that R. A. Herring signed the note as 
surety and that the makers, W. B. Herring and wife, Betty Herring, 
had deposited with Weil eight bales of cotton and requested him to sell 
the same and apply the proceeds to the payment of said note. They 
further allege that Weil sold the cotton and applied the proceeds to 
other indebtedness of W. B. Herring, and that the proceeds of the sale 
were more than sufficient to pay the note volved in this litigation with 
a balance of $62.75, which said defendant sought to recover by way of 
counterclaim. The plaintiffs replied to the answer, alleging that W. B. 
Herring, the owner of the cotton, delivered the same to the plaintiffs 
to be apphed on the general indebtedness of said Herring, and that said 
plaintiffs so apphed said proceeds. 

The issue submitted to the jury was as follows: 

“Did W. B. Herring direct that the cotton be sold and applied to his 
indebtedness to the plaintiff without specifying application to the 
$420.00 note?” 

The jury answered the issue “Yes.” 

Thereupon, the parties agreed upon certain facts, which are as 
follows: 

“1. That on 16 July, 1928, W. B. Herring and wife, Betty Herring, 
and R. A. Herring executed a note under seal to H. Weil & Brothers for 
$420.00, being the note referred to in the complaint. 

“2. That on 19 January, 1928, for an account extending over several 
years, W. B. Herring and wife executed a note to Weil & Brothers for 
89,605.62, said note being secured by a second or subsequent deed of trust 


v2) 


IN THE SUPREME COURT. [207 
WEIL v. HERRING. 


on land; and said lands were, prior to the fall of 1928, sold under the 
prior lien or liens, and the proceeds were insufficient to pay off the prior 
cneumbrances, and the said note for $9,605.62 remained unpaid in the 
fall of 1928. That W. B. Herring and wife were also indebted to Weil 
Brothers at that time on a note for $500.00, executed 13 April, 1928, 
upon which was due a balance of more than $150.00. 

“3. That on 13 April, 1929, W. B. Herring and wife, Betty EK. Her- 
ring, executed to Weil Brothers a crop lien on all their crops of cotton 
and tobacco for the year 1929, on their farm in Sampson County, 
owned by the feme defendant, Betty E. Herring, which crop len was 
not to exceed $2,000. 

“4. That the defendants, W. B. Herring and wife, Betty E. Herring, 
executed a second crop licen (unrecorded) on said crop for the same 
vear to the defendant R. A. Herring for the sum of $2,000, which was 
made subject to the prior lien of the plaintiff H. Weil & Brothers. This 
crop lien was unrecorded and Weil Brothers had no notice of it. 

“5. That during the fall of 1929 the defendants W. B. Herring and 
wife, Betty Herring, delivered to the plaintiff Weil Brothers eight 
bales of cotton, produced in 1929, on the lands referred to above, which 
was stored in the plaintiff’s warehouse in Goldsboro, and also delivered 
to the plaintiff the proceeds of their tobacco sales, anc these proceeds 
from the sale of tobacco paid off in full the plaintiff’s crop hen, except 
a small balance of eight or nine dollars. 

“6. That the plaintiff H. Weil & Brothers sold said cotton on 10 May, 
1930, and after paying the storage and weighing and other charges, the 
net proceeds amounted to $486.25, and thereupon the said Weil Brothers 
paid the $9.00 balance due on their crop lien and apphed the balance ot 
$477.75 on the $9,605.62 note.” 

Upon the verdict and the agreed facts aforesaid, the trial judge de- 
creed that the plaintiffs recover of defendants the sum of $420.00, with 
interest, ete. 

From judgment so rendered defendants appealed. 


Kenneth C. Royall and Allen Langston for plaintiffs. 
utler d& Butler and P. D. Herring for defendants. 


Brogpen, J. Can the owner of cotton which is covered by an unre- 
corded crop lien or chattel mortgage sell the same to a creditor then in 
possession thereof, in partial payment of a preéxisting debt held by such 
creditor and duc by such owner, free of the lien of such unregistered 
instrument ¢ 

The head note in Me-lrthur v. Mathis, 1383 N. C., 142, declares the ap- 
plicable principle of law as follows: “Where the owner of lumber author- 
izes a creditor in possession thereof to sell it and pay himself, such trans- 
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action constitutes a present sale of the lumber and passes title, freed 
from the Hen of an unregistered mortgage.” This head note is fully 
supported by the opinion. 

The defendants, however, assert that Weil was not a purchaser “for 
a valuable consideration” within the purview of C. S., 3311, North 
Carolina Code of 1931, by reason of the fact that the proceeds from the 
sale of the cotton were eredited or applied to a preéxisting indebtedness 
of W. B. Herring, the owner of the cotton, and rely upon Small v. Small, 
T4 N. C., 16; Day v. Day, 84 N. C., 408; Southerland v. Fremont, 107 
N. C., 565. The principle of law so relied upon by the defendants 1s 
stated in Small, Admr., v. Small, supra, as follows: “Counsel of the 
appellants did not refer to any case or give any reason in support of the 
position that a ereditor who takes a deed of trust conveying a tract of 
land, to secure an existing debt, stands in a better condition than the 
debtor in regard to an equity which has attached to the land in the 
hands of the debtor. The creditor who takes a deed of trust 1s not out 
of pocket one ceut, so he stands in the shees of the debtor and takes 
subject to any equity binding the land in the hands of the debtor.” 
Relying upon the principle so declared, the defendants assert that, as a 
chattel mortgage is good between the parties without registration, the 
cotton in the hands of W. B. Tlerring was subject to the equity of the 
unregistered lien of R.A. Llerring, and consequently Weil received the 
cotton subject to such equity. But what equity has R. A. Herring by 
virtue of his unregistered hen? Manifestly, an unregistered Hen cannot 
in itself create an equity. Indeed, this Court, in Wallace v. Cohen, 111 
N. C., 108, 15 8S. E., 892, commenting upon Brem v. Lockhart, 93 N.C, 
191; Potts v. Blackwell, 56 N. C., 449, and Southerland «. Fremont, 
supra, said: “The true ground tor the decision seems to be that although 
the assignee, Lockhart, was a purchaser for value, and notwithstanding 
he took the property subject to the rights and equities attaching to it mn 
the hands of the debtor, there was, in fact, no such right of equity which, 
under the policy of the registration laws, could be recognized or enforced 
in favor of anyone.” Such poley of the registration law was discussed 
in Bank v. Cow, 171 N. C., 76, 87 8. EL, 967. The Court declared: 
“They contend that plaintiff was not a purchaser for value within the 
meaning of the registration laws, because its mortgage was made to 
secure an antecedent debt; but we have decided otherwise in numerous 
cases. . . . It is next contended that plaintiff had actual knowledge ot 
the Whedbee deed of trust when it took the mortgage from E. L. Crump- 
ler. It is thoroughly well settled that ‘io notice, however full or formal, 
will supply the want of registration.’” See, also, Sykes «. Everett, 167 
N. C., 600, 83 8. E., 585; Fowle v. McLean, 168 N. C., 537, 84 8. E., 
852. 
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The jury found that the debtor, W. B. Herring, disposed of the cotton 
without specifying the application of the proceeds. Consequently, the 
creditor had the right to apply the money according to his own judg- 
ment. Baker v. Sharpe, 205 N. C., 196, 170 S. E., 657. 

The point is made that the cotton was grown upon the land of Betty 
Herring, the wife of the debtor, and that her husband, W. B. Herring, 
had no right to sell the same to the plaintiff Weil. An examination of 
the record discloses that the cause was not tried upon that theory, and 
the law does not permit parties to swap horses between courts in order to 


get a better mount in the Supreme Court. 
No Error. 


Scuenck, J., took no part in the consideration or decision of this case. 





THOMAS H. BRIGGS & SONS, Inc., v. J. EF. ALLEN, JOHN W. HUDSON, 
JR., RALEIGH BANKING & TRUST COMPANY, BANKERS REALTY 
COMPANY, anno NATIONAL SURETY COMPANY OF NEW YORK, 
GURNEY P. HOOD, CoMMISSIONER OF BANKS, SuccEssor TO NORTH 
CAROLINA CORPORATION COMMISSION. 


(Filed 19 September, 1934.) 


1. Appeal and Error F a—~ 


Where there is no exception to a finding of fact by the court, the fact 
so found will be assumed correct and the appeal determined in accord- 
ance with such finding. 


2. Laborers’ and Materialmen’s Liens B c—After notice to owner, amount 
due contractor is trust fund for materialmen for limited purposes, 


Where a material furnisher gives notice to the owner of his claim, and 
there is a sufficient sum due or to become due by the owner to the con- 
tractor under the terms of the contract to pay such claim, it is the duty 
of the owner to retain out of the funds due or to become due to the con- 
tractor a sum sufficient to pay the materialman, the amount due the con- 
tractor by the owner being considered a trust fund for the material fur- 
nishers giving notice for the purpose of enabling the materialmen to sue 
to have the fund so applied, and to attain a pro rata distribution of the 
fund to the materialmen. 


8. Same: Banks and Banking H e—Notice of materialman to bank owner 
does not entitle matcrialman to preference upon bank’s insolvency. 


The fietion that the amount due a contractor by the owner after notice 
to the owner by material furnishers of their claims is a trust fund for the 
benefit of the materialmen will not be extended so as to give a material- 
man furnishing material for a building owned by a bank a preference in 
the bank's assets upon its later insolvency, especially wlere there is no 
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finding that the bank paid anything to the contractor after notice by the 
materialman, and no finding as to the amount of cash the bank had when 
taken over by the statutory receiver, the giving of notice by the matcrial- 
man not angmenting the bank’s assets. 

4. Banks and Banking H e— 

The mere fact that a bank at the time of its failure held trust funds 
does net in itself entitle the beneficiary to a preference in its assets, 

5. Samec-— 

Where a judgment is rendered against a bank after it has been placed 
in the hands of the statutory receiver, the judgment creditor is not 
entitled to a preference in the bank’s assets merely by reason of the 
judgment. 


SCHENCK, J.. took no part in the consideration or decision of this case. 


Civin action, before /farris, J., at February Term, 1934, of Ware. 

The cause was referred to a referee, who stated the facts. Such facts 
ts are pertinent to a decision of the principle of law involved may be 
capitulated as follows: 

1. The Raleigh Banking and Trust Company, a banking corporation, 
and the Bankers Realty Company, a corporation, as owners, entered 
into a contract with John W. Hudson, Jr., contractor, for the creetion 
of an elght-story addition to the bank building of said owner in the city 
of Raleigh. 

2. The contractor, Hudson, thereafter entered into a subcontract with 
J. E. Allen, wherein Allen agreed to do all the plastering work in said 
building for a stipulated price. 

3. The plaintiff is a mereantile corporation and on various davs be- 
tween 15 April, 1929, and 26 August, 1929, sold and dehvered to said 
Allen certain materials and hardware, consisting of lime, plaster and 
other goods of the total value of $3,059.98. All of said material was 
used in the building. 

4. On & August, 1929, the plaintiff gave notice to the contractor of 
the amount due it by Allen, and thereafter, on 26 \ugust, 1929, Alen 
gave to the plaintiff an order upon the coutractor for the payment of 
$2,708.01 on said account. 

5. “Prior to 28 August, 1929, and prior to the final settlement be- 
tween the owner and the contractor, plaintiff gave notice to said owner 
of its said claim, which notice was duly acknowledged. Notwithstand- 
ing said notice, the owner nade final settlement with and paid to said 
contractor without reserying any sum for plaintiff’s said claim or mak- 
ing payment to plaintiff.” 

6. On 6 February, 1920, plaintiff filed notice and claim of a len 
against the property of the owner, and brcught a suit im apt time to 
protect said hen. 
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The referee found that the plaintiff was entitled to recover of defend- 
ants, J. E. Allen, Raleigh Banking and Trust Company, Bankers Realty 
Company, and John W. Hudson, Jr., the sum of $3,059.98, with interest 
and cost for filing lien. It does not appear that any exceptions were 
filed to the referee’s report, and subsequently, at the December Term, 
1932, of Wake Superior Court, Hon. N. A. Sinclair, judge presiding, 
entered judgment in favor of plaintiff and against said defendants for 
the sum of $3,059.98, and said sum was adjudged a lien upon the land 
and premises of defendant from and after 28 August, 1929, “the date 
notice was given to the owner.” 

On or about 12 April, 1933, the plaintiff filed a petitio: in the cause, 
alleging that the Raleigh Banking and Trust Company vas in process 
of liquidation by Gurney P. Hood, Commissioner of Banks, and pray- 
ing “that an order be made in the within action allowing the plaintiff’s 
judgment as a preferred claim in said liquidation.” ‘Che defendant 
Gurney P. Hood filed an answer to said motion and petition, alleging 
that there were first and second mortgages or deeds of trust upon the 
property superior to the lien of the plaintiff, and further that plaintiff’s 
judgment was not entitled to a preference over the claims of other 
creditors, 

The petition and motion was heard by Judge Harris, who found that 
the title to the property “was held in the name of the Eankers Realty 
Company, the said Raleigh Banking and Trust Company being the 
owner of all the capital stock of said Bankers Realty Company, and the 
officers and directors of the two said corporations being the same.” It 
was further found that the land and premises upon which the plaintiff 
had a lien “has been foreclosed and sold under a deed of trust executed 
prior to the aforesaid debt, and that the said material furnisher’s lien 
was thereby destroyed; the court further finds as a fact, and so holds, 
that it was the duty of said Raleigh Banking and Trust Company, upon 
notice duly given as found by the referee and confirmed by the judgment 
rendered by his Honor, \. A. Sinclair. . . . to have reserved for the 
said material furnisher the aforesaid sum before a payment of the 
amount in excess of said sum which said bank then hac on hand and 
due the subcontractor, J. E. Allen, . . . and that by virtue of the 
aforesaid notice the said Raleigh Banking and Trust Company became 
and was a trustee for Thomas H. Briggs & Sons, Inc., to the amount of 


$3,509.98, with interest, . . . and that the said Thomas H. Briggs & 
Sons, Inc., should have the right to be permitted to file a claim with 
Gurney P. Hood, Commissioner, . . . and that the said claim be 


allowed as a preferred claim.” 
From the foregoing judgment Gurney P. Hood, Commissioner of 
Banks, appealed. 
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Briggs & West for plainteff. 
IT. M. Bailey for Gurney P. Hood, Commissioner. 


Brocpen, J. Ave funds in the hands of an owner bank, due or to 
become due to a contractor erecting a building for said bank, and there- 
after disbursed after notice from a material furnisher, subject to a pref- 
erence asserted by such material furnisher against the liquidator of the 
bank? 

The plaintiff as a material furnisher gave notice to defendant bank 
on 28 August, 1929, that it had not been paid for material so furnished 
and used upon the property of the bank. The referee in his report 
states “that defendants, Raleigh Banking and Trust Company and 
Bankers Realty Company, entered into a contract with defendant Hud- 
son . . . for the erection of an eight-story addition to the bank build- 
ing of said owner in the city of Raleigh.” There is no exception to this 
finding of fact, and it is therefore assumed that the bank was owner. 
When the notice was given by the material furnisher to the owner, it 
then became the duty of the owner to retain a sufficient sum due or to 
become due to the contractor by virtue of the terms of the contract to 
pay the claim of such materialman. After such notice such sum is 
referred to by textwriters and in decided cases as a trust fund. For 
instance, in Foundry Co, v. Aluminum Co., 172 N. C., 704, 90 S. E., 
923, this Court said that “when a hen upon the property is once ac- 
quired by giving notice, the amount due the contractor shall be dis- 
tributed among the claimants pro rata. The hen is acquired by notice 
to the owner, and not by filing with some offeer, . . . and the amount 
due the contractor at the time of notice is not a debt due by the owner 
in the ordinary sense, but a trust fund.” To like effect is the statement 
in, diome Building. Ite. t. Wash; 200: XN. C.,430; 157 SS... 134, ns 
follows: “Such contract price is not deemed by the law to be a trust 
fund until notice has been given to the owner. . . . Moreover, the legal 
fiction of a trust fund after notice is designed exclusively for the pur- 
pose of enabling the claimant to share in the fund or proceeds undis- 
tributed and then remaining in the hands of the owner and due upon 
the contract price.” Sce, also, Bond v. Cotton Mills, 166 N. C., 20, 81 
S. E., 936, and Wfg. Co. v. Andrews, 165 N. C., 285, 81 S. E., 418. 

However, the trust imposed by giving notice is hmited. As the mate- 
rialman has no contractual relation with the owner, the trust-fund 
fiction was resorted to in order to enable the claimant to maintain an 
action to have the fund apphed to the claim. The fiction was further 
designed for the purpose of distributing the fund pro rata among those 
entitled thereto. Manifestly, it was not contemplated that such a lim- 
ited trust could create a preference upon the general assets of an insolv- 
ent bank when it happened to be the owner of the premises. 
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Furthermore, there is no finding of fact as to how much was due the 
contractor by the bank on the date of notice. There is a finding that 
“both said contractor and said surety made substantial payments to 
various and sundry material furnishers, in amounts in excess of the 
amount due by said Allen to the plaintiff after the said notice of claim 
was filed by plaintiffs with said contractor and with said owner.” But 
there is no finding that the bank paid anything to the contractor on the 
contract price after 28 August, 1929; nor is there any finding as to the 
amount of cash the bank had at the time the Commissioner cot Banks 
entered upon the hquidation. No deposit was received by the bank in 
consequence of the notice and nothing oceurred to swell the assets 
thereof in the hands of the liquidator by virtue of such notice. Indeed, 
the mere fact that a bank at the time of its failure held trust funds 
does not constitute in itself a preference in behalf of the beneficiary. 
Bank v, Corporation Commission, 201 N. C., 881; Ticks v. Corporation 
Commission, 201 N. C., 819. 

The judgment was rendered after the bank was in the custody of the 
liquidator, and hence the principle pronounced in Zachery v. Hood, 
205 N. C., 194, 170 8S. E., 641, 1s not applicable. 

Reversed. 


Scuenck, J., took no part in the consideration or decision of this case. 





WILLIAM J. COCKE, JR., anp T. A. UZZILL, JR., Trustee ror THE MORT- 
GAGE POOL ACCOUNT , ¥. GURNEY P. on COMMISSIONER OF 
Banks, Ex. Ret. CENTRAL BANK & TRUST COMPANY. 


(Filed 19 September, 19384.) 


1. Banks and Banking H e—Bank’s consolidation of small trust accounts 
does not constitute consolidated account a special deposit. 


A bank consolidated a number of small accounts due guardians, execu- 
tors, administrators and other fiduciaries into one account, denominated 
“Mortgage Pool Account,” which it deposited in its cornmercial depart- 
ment, issuing certificates for each account for its pro rata share of the 
consolidated account, and with the funds of the consolidated account 
purchased notes and securities at their fuce value from other departments 
of the bank and from corporate affiliates. The securities thus purchased 
were worth at the time of the purchase only sixty per cent of their face 
value, resulting in loss. Held, the consolidation of such small accounts 
did not constitute the consolidated account a special deposit for a special 
purpose, nor did the bank’s purchase of securities from other trust ac- 
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counts and departments of the bank, evidenced by book transactions 
within the bank, swell its assets or put new money in the bank, and the 
trustee appointed by the court for the “Mortgage Pool Account” is not 
entitled to a preference in the bank's assets upon its insolvency and 
receivership. 

2. Same— 

The mere fact that a bank holds and dissipates trust funds does not 
establish a preference in favor of the beneficiaries upon the bank’s in- 
solvency. 

3. Same—Bank’s purchase of securities from itself with trust deposits 
does not entitle depositors to preference for resulting loss. 

A bank c¢cnsolidated a number of small accounts due guardians, execu- 
tors, and other fiduciaries into one account, and purchased with the funds 
of the consolidated account notes and securities at their face value from 
other departments of the bank and from corporate affiliates. The securi- 
ties thus purchased were worth at the time of the purchase only sixty 
per cent of their face value. The trustee appointed by the court for the 
beneficiaries of the consolidated account claimed a prefcrence in the 
bank’s assets upon its later insolvency and receivership for the loss re- 
sulting to the beneficiaries by the bank’s dealings with itself upon the theory 
that the bank was trustee ex malejicio. Held, the trustee was not entitled 
to the allowance of his claim as a preference. The right of preference, or 
equity of pricrity, in an insolvent bank's assets and the right to follow 
funds and recover certain specific property under the theory of a trust 
created ec maleficio is pointed out by BrocpENn, J. 


SCHENCK, J., took no part in the consideration or decision of this case. 


Civin action, before Schenck, J., at January Term, 1934, of Bux- 
COMBE. 

Jn the Trust Department of the Central Bank and Trust Company 
of Asheville there were approximately two hundred small accounts, 
represcnting small balances due guardians, executors, administrators 
and other fiduciaries. These funds were in the Trust Department 
Account in the Commercial Department and were not supported by any 
security or collateral. On or about 29 June, 1929, these small balances 
amounted to $155,940 1n cash and the officers of the bank consolidated 
all of these sums into a separate trust account, designated as the ‘‘Mort- 
gage Pool \ecount.” 

Thereupon a fractional certificate of investment was issued by the 
bank us trustee for the fractional part or portion that each guardian, 
administrator or other fiduciary account contributed to form the con- 
solidated fund known as “Mortgage Pool Account.” These certificates 
provided that “the securities constituting said Mortgage Pool Account 
are held by said Central Bank and Trust Company as trust investments 
belonging to holders of these Fractional Certificates of Investment to 
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the extent of the total amount of said certificates outstanding and are 
held and owned by said trust accounts in as ample manner and fo the 
same extent as though said securities were physically divisible and filed 
in the respective trust accounts,” ete. The bank then took the money 
constituting the “Mortgage Pool Account and purchased securities, 
which it placed in the Pool Account in order to make the Fractional 
Certificates” total par. 

The banking procedures in handling the transactions were described 
by Mr. Alexander, assistant trust officer of the bank, as follows: “The 
Central Bank and Trust Company had several departments, one called 
the Trust Department, one the Insurance Department, another the Bond 
Department, and perhaps some other departments, and then a Commer- 
cial Department. In this Trust Department were handled the funds of 
guardians, administrators and executors and other fidveiary accounts. 
There were approximately two hundred of these. In a great many of 
these accounts there were fragmentary or small balances and the officials 
of the bank put these small or fragmentary balances o7 certain of the 
accounts into an account called the Mortgage Pool Aecount . . . be- 
cause individually they were too small to invest in any particular invest- 
ment, and in the place of the money taken from the various trusts, 
these Fractional Certificates of Investment were issued to the various 
trusts. . . . To cach of the beneficiary trusts, that is, guardian or ad- 
nunistrator as the case may be, there were issued Fractional Certificates 
of Investment showing his interest in the Mortgage Pool Account. 

The money was deposited in the Commercial Department of the C cated 
Bauk and Trust Company in the name of the ‘Trust Department. 

The certificate would be filled out, Central Bank and Trust Company 
as guardian or as administrator or trustee of a certain trust account, 
uumber so and so, and also the amount of the certificate would be shown 
in two places. The amount of cash that appeared as tace value for the 
certificate represented the amount of money taken from that particular 
trust. . . . If the bank was guardian of John Jones and had im that 
fund $100.00, and it took that fund to put in the pool, it would issue a 
certificate to the guardian account of John Jones for $100.00, and set 
out its proportionate part that he had in that fund or in that invest- 
ment which they had made, and the account of John Jones would hold 
the certificate. . . . The certificates never went out of the bank. . . . 
The bank set up this Mortgage Pool Account, then purchased notes that 
belonged to some other trust account in the bank, the money simply 
went from one trust account to another trust account, end the security 
simply passed from one trust account to another trust account. I would 
not say that these trausactions were mere book entries because checks 
were always drawn and Fractional Certificates issued and deposited in 
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the trust which purchased the securities. . . . .\ check was simply 
drawn, signed B. W. Barnard, or C. W. Brown, as the case may be, trust 
officer, and the effect of that was that the same money stayed in the bank 
but one account debited and the other credited. When they bought 
securitics on the outside the bank, the people from whom they bought the 
securities got the money. . . . When the Mortgage Pool Account had 
money on hand and wished to buy securities for the account, the Trust 
Department would issue its check to the holder of the securities, who- 
ever 1t happened to be. The check would be made payable to the Cen- 
tral Bank and Trust Company, signed by the Trust Department. It 
would draw on the Trust Department, charging it to the Mortgage Pool 
Account, and it would be payable to the Central Bank and Trust Com- 
pany, and the Trust Department account there would be charged with 
the amount of the check. The check would be paid as any other check. 
The Trust Department had an account in the Commercial Department.” 

When the bank closed on 19 November, 1930, the aggregate face 
amount of securities purchased by the bank as trustee for the Mortgage 
Pool .\ccount was $151,867.34, and there was to the eredit of said 
account cash in the amount of $4,072.66. On 11 February, 1933, the 
plaintiffs were duly appointed trustees for the Mortgage Pool Account 
by Judge Fehx E. Alley. Thereafter, on or about 17 July, 1933, an 
order was made by Judge P. A. McElroy permitting plaintiffs to file 
a clatm with the defendant for the sum of $60,746.93. The alleged 
basis of the claim is that the Central Bank and Trust Company, as 
trustee for the Mortgage Pool Account, took from said account $151,- 
$67.34 and purchased from itself for its affihated corporations securities 
which were worth at the time of the purchase only sixty per cent of their 
face value, thus resulting in a loss of $60,746.98. 

At the time the bank closed it had in cash or in depositories ap- 
proximately $65,000. The plaintiffs alleged and offered evidence tend- 
ing to show that many of the securities so purchased were procured 
from the Bond Department, Investment \ccount, Commercial Depart- 
ment of the Central Bank and Trust Company and from affiliated cor- 
porations of the bank. 

At the conclusion of the evidence there was judgment of nonsuit, and 
the plaintiffs appealed. 


T. A, Uzzell, Jr., and Wiliam J. Cocke, Jr., for plaintiffs. 
Alfred S. Barnard, C. 1, Taylor, and Johnson, Smathers & Rollins for 
defendants. 


Brogpen, J. The paramount question of law produced by the facts 
is whether the plaintiffs are entitled to a preference. 
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The right to a preference rests upon two theories: 

1. That the facts disclose a deposit for a specific purpose or special 
deposit. 

2. That the bank was trustee ex maleficio, 

The record discloses that no new money went into the bank by virtue 
of creating a separate division of the Trust Department, known and 
designated as the “Mortgage Pool Account.” All the money involved 
was already in the bank and consisted of balances too small for profit- 
able investment. The consolidation of such funds is not deemed to 
constitute a special deposit for a special purpose within the boundary 
of the decisions in Parker v. Trust Co., 202 N. C., 230, 162 8. E., 564, 
and Flack v. Hood, 204 N. C., 387, 168 S. E., 520. The assistant trust 
officer of the bank, testifying in behalf of plaintiffs, described the pro- 
cedure as follows: “The bank set up this ‘Mortgage Pool Account,’ it 
purchased notes that belonged to some other trust account in the bank, 
the money simply went from one trust account to another trust account, 
and the security simply passed from one trust account to another trust 
account. . . . The effect was that the same money stayed in the bank, 
but one account debited and the other credited.” Such banking pro- 
cedure is apparently no more than the shifting of credits upon the books 
of the bank. 

Nor does the mere fact that a bank holds and dissipates trust funds 
establish a preference upon its assets in liquidation. Lank v. Corpora- 
lion Commission, 201 N. C., 881; Hicks v. Corporation Commission, 
201 N. C., 819; Briggs & Sons, Inc., v. Allen, ante, 10. 

The sccond theory proceeds upon the principle announced in Ldwards 
v. Culberson, 111 N. C., 842, 16 S. E., 233, “that whenever a person 
has obtained the property of another by fraud, he is a trustee ex male- 
ficio for the person so defrauded for the purpose of recompense or 1n- 
demnity. . . . Equity declares the trust In order that it may lay its 
hand upon the thing and wrest it from the wrongdoer.” See, also, 
Bank v. Waggoner, 185 N. C., 297, 117 8. E., 6. But as pointed out in 
Flack v, Hood, supra, “rauch of the confusion apparently has come from 
failure to distinguish between the right of preference, or equity of 
priority, and the right to have certain specific property returned to the 
ereditors, as under claim and delivery, on the principle of fungible 
goods or because of direct ownership.” In the case at bar plaintiffs 
were not attempting to recover the particular property or the securities 
in which the money was invested. The case of Lawerhass v. Hood, 205 
N. C., 190, 129 S. E., 418, involved the recovery as a preference of 
losscs sustained as a result of selling securities for less than face value. 
However, the case was decided upon the principle that the money placed 
in the bank by Lauerhass was a special deposit. The original record 
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in the case discloses that on 26 January, 1926, Lauerhass deposited 
certain securities of a substantial amount in the bank and took a receipt 
from the bank specifying that such funds and securities were “to be 
held, managed and controlled for his benefit as agents for him,” ete. 

Vpon a consideration of the entire record, the Court is of the opinion 
that the trial judge ruled correctly. 


Affirmed. 


Scuenck, J., took no part in the consideration or decision of this ease, 





JOHN F. SPENCE er ar. vy. E. B. GRANGER ET AL. 
(Filed 19 September, 1934.) 


1. Drainage Districts B a—Notice and hearing are necessary to validity 
of levy of drainage assessments. 

Where drainage assessments are levied against lands under €. 8., 5275, 
either original assessments or additional assessments to cover unforeseen 
expenses in the construction of the drainage ditch, the parties whose lands 
are assessed are entitled to notice and an opportunity to be heard. 


2. Draimage Districts B d: Courts A d — Superior Court held to have 
obtained jurisdiction to retain cause for hearing upon appeal from 
clerk’s order setting aside drainage assessments. 

Additional assessments were levied against lands to cover expenses not 
foreseen when original assessments were levied against the lands in 
accordance with law, but the additional assessments were levied without 
notice to the owners of the lands, as required by law, and certain owners 
appeared before the clerk, filed exeeptions to the report of the comunis- 
sioners, and moved to set aside the additional assessments, and the clerk 
sustained their exception based upon their contention that their lands did 
not drain into the ditch in question. On appeal to the Superior Court, 
the clerk’s order was reversed on the ground that the assessments were 
res judicata, On further appeal the Supreme Court reversed the judg- 
iwent of the Superior Cceurt. Hefd, the appearance of the protestants to 
move to set aside the additional assessments was not a waiver of notice 
of such assessments, but the Superior Ceurt, upon certification of the 
opinion of the Supreme Court, had jurisdiction to retain the eause for 
hearing upen the appeal from the clerk's order sustaining protestants’ 
exception and setting aside the additional assessments, the statute, C. S., 
o287, providing that appeals from the clerk in drainage assessment pro- 
ceedings should be the same as in special proceedings, and C. S., 637, 
giving the Superior Court jurisdiction to hear and determine all matters 
in controversy upon appeal from the clerk in special proceedings. 


APPEAL by certain defendants, movants, from Barnhill, J., at \ugust 
Special Term, 1933, of Pasquotank. Affirmed. 


20 IN THE SUPREME COURT. [207 


—_—— 


SPENCE v. GRANGER. 


a ae ee 


The judgment or order of the court below is as follows: “This is a 
proceeding to establish a jury ditch under the provisions of C. §., 5275, 
et seg., in which commissioners or jurors were appointed, the jury ditch 
established, and an assessment made against certain landowners and the 
lands of W. A. Foster, E. B. Granger, N. I. Williams, E. A. Spence, 
J. A. Spence, W. J. Gregory, J. F. McDonald, Sam McDonald, Sarah 
White, Frank Williams, 8. E. Williams, Mrs. Grady Felton, Mrs. N. R. 
Jones, Hersey Hewitt, and Mattie Hewitt, hereinafter referred to as 
protestants, were included. The above named were made parties to the 
original proceeding and served with process in due form. Thereafter 
the commissioners or jurors under order of the clerk without notice to 
the protestants undertook to make a further or additional assessment to 
provide for unforeseen expenses in constructing said jury ditch. <After 
the commissioners or jurors had filed their report making an additional 
ussessment, and said assessment had been confirmed by the clerk, the 
protestants came into court and moved to set the same aside. The said 
judgment of confirmation was set aside, as will appear of record, and 
the judgment of the clerk setting aside said decree of confirmation was 
on appeal to the Superior Court affirmed. Thereafter the protestants 
filed exceptions to the report of the commissioners or jurors making 
additional assessments, and by consent a hearing upon said exceptions 
was had before the clerk. 

“Upon said hearing the clerk sustained Exception No. 1 as filed by 
the protestants, Exceptions Nos. 2 and 3 having been asandoned by the 
protestants, and entered judgment relieving said protestants from said 
additional assessment, as will appear by order in the record in this 
cause. Upon appeal to the judge of the Superior Court the judgment 
of the clerk was set aside as a matter of law upon the finding by the 
judge that the original assessment was res judicata. The said judg- 
ment reversing the clerk was on appeal to the Supreme Court reversed, 
Spence v. Granger, 204 N. C., 247. 

“This cause now comes on to be heard upon the decision of the 
Supreme Court, whereupon the protestants moved for judgment con- 
firming the judgment of the clerk of the Superior Court as a matter of 
law, for that the judgment of the Supreme Court in effect adjudicates 
the matter in controversy. The motion is denied and the protestants 
except, 

“The court holds that the matter 1s now pending in the Superior 
Court upon appeal from the judgment of the clerk of the Superior Court 
setting aside the assessment against the protestants as if the judgment 
by Judge Hill had never been entered, except that this court is bound 
by the ruling of the Supreme Court that the respondents are not entitled 
to judgment as a matter of law for that the original assessment is 
res judicata. The protestants object and except. 


N.C] FALL TERM, 1934. 21 


SPENCE UV. GRANGER. 


“The Supreme Court having held, in Spence v. Granger, above cited, 
that the general law relative to drainage districts controls in this cause 
as to matters of procedure, and it appearing to the court that the general 
drainage law provides that appeals may be had from orders of the clerk 
as in special proceedings, and that said law likewise provides that unless 
a jury trial 1s demanded when exceptions are filed before the clerk, the 
same 1s waived. The court holds that this matter is now pending in the 
Superior Court for review of the clerk’s order upon the Exception No. 1 
filed by the protestants, de novo, and that neither the protestants nor 
the respondents are, as a matter of law, entitled to a jury trial. 

“The parties not being ready to proceed with the hearing of the evi- 
dence upon the issues raised, this cause 1s retained upon the civil issue 
docket, and is continued to the end that the judge presiding may here- 
after, in his discretion, 1mpanel a jury for a determination of the issues 
of fact raised by Exception No. 1 or may have same determined by 
reference, or by hearing before him, as he may elect. 

“Tt is understood and agreed that the protestants and the respondents 
may each file a bill of exceptions to the findings of fact and conclusions 
of law contained in this order and attach the same hereto as a part 
hereof.” 

To the foregoing order or judgment, the movants or protestauts except 
and assign error and appeal to the Supreme Court. 


MeMullan & McMullan and iH, Clarence Dozier for appellants. 
Thompson & Wilson for appellees, 


Crarxson, J. The question involved: Was the court below correct 
in retaining the cause on the docket to the end that a determination of 
the issues of fact raised by Exception No. 1 of movants or protestants 
may be considered? We think so. This cause has heretofore been 
before this Court. Spence v. Granger, 204 N. C., 247. One of the 
fundamental principles of law which has come down to us “from time 
whereof the memory of man runneth not to the contrary” is that every 
party atfected by an action or proceeding is entitled to notice and an 
opportunity to be heard. The original trouble in this whole matter was 
that there was no notice of the supplemental order assessing against 
each landowner an increase of 40 per cent over the former assessment. 
This was vital. Staton v. Staton, 148 N. C., 490; Banks v. Lane, 170 
N. C., 14. A party to an action can waive notice in many ways, and 
this waiver amounts in law to a general appearance. Buncombe County 
v. Penland, 206 N. C., 299; Smith v. Haughton, 206 N. C., 587. 

In Harrell v. Welstead, 206 N. C., 817 (819-820), it is written: “Nor 
did the corporate defendant’s appearance by motion to vacate said judg- 
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ment give life to that which was then a nullity. Such appearance put 
the corporate defendant in court, but only as a defendant with the right 
to answer to the merits, and not for the purpose of validating a jude- 
ment previously entered cutting off such right. Motor Co, vr. Reaves, 
184 N. C., 260, 114 8S. E., 175; Michigan Central R. BR. ev. Mix, 278 
U.S. 492; 15 R. C. L., 700.” 

On the former appeal to this Court the movants or protestants relied 
on Exception No. 1, which is as follows: “That they except to the 
apparent reassessment levied against them by said jurors for the reason 
that their lands do not drain from the Shepherd Jury Diteh; that it was 
so understood at the time of the original assessment, as is stated in the 
affidavit of J. B. Leigh, heretofore filed, which is incorporated herem 
and by reference made a part of this paragraph; and that the costs 
placed against them on the original assessment were for he costs of an 
intercept ditch, for which they voluntarily agreed to pay.” 

In the former Spence case, supra, page 251, we saic: “We think 
this exception and assigumeut of error well taken. Although this pro- 
ceeding is under the statute establishing a ‘jury ditch,’ yet the principle 
under the general drainage act 1s analogous and applicable.” 

N.C. Code, 1981 (Michie), C. 8., 637, 1s as follows: ‘Whenever a 
civil action or special proceeding begun before the clerk of a Superior 
Court is for any ground whatever sent to the Superior Court before 
the judge, the judge has jurisdiction; and it is his duty, upon the request 
of either party, to proceed to hear and determine all matters in contro- 
versy In such action, unless it appears to him that justice woull be 
more cheaply aud speedily administered by sending the action buck to 
be proceeded in before the clerk, m which case he may do so.” 

In Hall v. Artes, 186 N. C., 105 (106), speaking to the subject: 
“Referring to the question, in Anderson's case, 182 N. C., 244, Mont- 
gomery, J., said: ‘Although the proceedings originally iad before the 
clerk were a nullity, for the reasons already pointed out, yet when the 
matter got into the Superior Court by appeal, that court then acquired 
jurisdiction. Moseman v. Roseman, 127 N.C., 494; Ledbetter v. Pinner, 
120 N. C., 455; Faison v. Williams, 121 N. C., 152.’ See, also, C. S., 
637." In re Estate of Wright and Wright v. Ball, 290 N. C., 620 
(628). N.C. Code, 1931 (Michie), sec, 5287, under “Drainage,” pro- 
vides that appeal may be had from orders or judgment of the clerk, as 
in special proceedings. 

We think the court below had the authority to make the order or judg- 
ment appealed from. The same is 


Affirmed. 
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J. T. MOORE et at. y. CHARLES E. LAMBETH ET At. 
(Filed 19 September, 1934.) 


1. Municipal Corporations F a—Verdict held to establish that contract 
for municipal construction was let in violation of statute. 

Where, in an action to recover for a City moneys expended by it for 
municipal construction, the verdict of the jury establishes that the con- 
tract for such construction was in excess of one thousand dollars, and 
that the contract was let to the corporate defendant without first adver- 
tising for bids, in violation of C. S., 2880, and that no emergency involy- 
ing the safety or health of the people or their property existed, and that 
the corporate defendant conspired with the other defendants to obtain 
the contract in violation of the statute, and charged excessive and exorbi- 
tant prices therefor, the corporate defendant doing the work is entitled 
to the reasonable value of the work as determined by the jury on the issue 
of quantum meruit, and it is liable to the city for the amount by which 
the price paid exceeds the reasonable value of the work performed. 

2. Public Officers C c—Municipal officers held liable to city for loss sus- 
tained by their wilful and unlawful disbursement of city funds. 

Where municipal officers wrongfully, wilfully and knowingly disburse 
municipal funds in payment for municipal construction under a contract 
let without advertising for bids, as required by C. S., 2830, and it appears 
that the contract price was excessive and exorbitant, and was let by such 
officers with intent to evade the law, such officers may be held liable, for 
the benefit of the city, in a suit by taxpayers of the city, for the amount 
by which the contract price paid exceeds the reasonable worth of 
work performed thereunder, even though they did not act corruptly and 
of malice. The distinction between the suits by individuals to recover 
for themselves and suit to recover on behalf of the city is pointed out by 
STACY, Crk, 

3. Trial D b— 

Where there is no real conflict in the evidence as it relates to certain 
of the issues, the court may instruct the jury to answer such issues as 
directed if they believe the evidence. 

4. Evidence B a— 

Where a party claims the benefit of an exception in a statute, he has 

the burden of showing that he comes within the exception. 


ScHENCK, J., took no part in the consideration or decision of this case. 


AppeaL by defendants from /lill, Special, J., at December Special 
Term, 1933, of MecxLensure, 

Civil action by taxpayers (demand having been made upon mayor and 
eity council to bring suit and declined or refused) to recover for and 
on behalf of the city of Charlotte moneys alleged to have been exorbi- 
tantly and unlawfully paid for repairs to a municipal incinerator. 

The original contract for the repairs, which was based upon the requi- 
site estimate at the time of 347 cubic feet of masonry, was awarded to 
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the Porter Construction Company for the lump sum of $1,370, after 
public advertisement for bids. Three days after the execution of this 
contract another agreement, in the form of a letter addressed to C. D. 
Isom, city engineer, and accepted by him, was entered into without 
public bidding, for additional repairs, based upon an unit price per cubic 
foot of masonry, which amounted to approximately four times the 
original letting. The total work done under both contracts resulted im 
the construction of 1,487.37 cubic feet of masonry, and the total price 
paid reached the sum of $6,240.89. 

With respect to this additional work, the president of the Porter Cou- 
struction Company testified as follows: “I knew at the time I put in my 
bid that there was extra work to be done; all the other bidders knew 
the same. I knew that the work called for by the specications would 
not put the incinerator in first-class condition. JI knew that contracts 
had to be advertised and that Mr. Isom did not have the authority to 
make a new contract. I would not have done the extra work except for 
the letter of 2 July, 1932, from the Porter Construction Company to 
Mr. Isom. I knew before I got my copy from the city there was to be 
four times as much work to be done as called for in the sp2cifications.” 

To like effect is the testimony of Mayor Charles E. Lambeth: “I 
knew at the time there was to be extra work, amounting to about $5,000; 
that there had not been any public letting on the basis of the letter of 
2 July, 1932; that the bid by the corporate defendant did not cover the 
repairs necessary to be done on the incinerator; that I voted to let the 
work to the Porter Construction Company for $1,370, a luinp-sum price 
for certain specified repairs, and I did not bring up the question of addi- 
tional work.” 

On the question of alleged fraud and collusion, the president of the 
corporate defendant testified: “There was a difference in the kind of 
work we did and that called for in the specifications”; and the secretary- 
treasurer of the corporate defendant testified that while “there were 
8S or 10 on the job in addition to the foreman and myself,” the payrolls 
“show a list of 18 to 20 men per week on the job.” 

Upon denial of liability and issues joined, the jury returned the fol- 
lowing verdict: 

‘1. Did the city of Charlotte, after advertisement as provided by law, 
let and award to the defendant Porter Construction Company a contract 
for repairs on the city incinerator for a price of $1,37C, as alleged in 
the complaint? Answer: ‘Yes.’ 

“2. If so, did the city of Charlotte thereafter let additional repair 
work on said incinerator to the defendant Porter Construction Com- 
pany in the further sum of $4,870.61 without advertising and public 
letting of such additional work, as alleged in the complaint? Answer: 
‘Yes,’ 


N.C] FALL TERM, 1934. 25 


Moore v. LAMBETH. 


“3. Was such additional repair work a case of special emergency in- 
volving the health or safety of the people or their property, as alleged 
in the answer? Answer: ‘No.’ 

“4. Did any of the defendants, and if so, which ones, unlawfully, 
wilfully and knowingly let, or aid and abet in the letting of said addi- 
tional work to the Porter Construction Company with intent to evade 
the law with regard to advertisements and public letting of municipal 
contracts? Answer: ‘Yes, as to Charles E. Lambeth, John IF. Boyd, 
J.B. Pridgen, Porter Construction Company, C. D. Isom.’ 

“5. Did the defendants C. D. Isom and the Porter Construction Com- 
pany wrongfully and unlawfully conspire to obtain said additional work 
for the Porter Construction Company without advertisement and public 
letting, and make and establish excessive prices therefor, with intent to 
defraud the eity of Charlotte, as alleged? Answer: ‘Yes.’ 

“6. What was the reasonable and just value of the labor performed 
and the materials furnished by the Porter Construction Company as 
included in the said additional work? Answer: ‘$2,630 ” 

Judgment on the verdict that the plaintiffs recover of the defendants, 
and each of them, for and on behalf of the city of Charlotte, the sum of 
42,240.61, and costs, from which the defendants appeal, assigning errors. 


Ky, T. Cansler, Sr., Henry F. Fisher, and Chase Brenizer for plaintiffs 
WLU. Watt and J. 7. Moore. 

J. FF. Flowers, J. Louis Carter, and Jas. L. DeLaney for defendants 
Charles BH, Lambeth, J.B. Pridgen, and John M, Boyd. 

John A, Mcfae for defendant Porter Construction Company. 

J. Clyde Stancill for defendant C.D. Isom. 


Sracy, C. J. It is provided by C. S., 2830, that, except in special 
emergencies involving the health or safety of the people or their prop- 
erty, uo contract for municipal construction or repair work, estimated 
to cost a thousand dollars or more, shall be awarded without first invit- 
ing proposals for the same by advertisement, ete.; and provision is also 
made against division of any bid or contract for the purpose of evading 
the law. 

That this statute was violated in the instant case 1s established by the 
verdict, and we have discovered no reversible error on the record. 

The case is clear with respect to the corporate defendant. In addi- 
tion to the finding of fraud, which vitiates the second agrcement, it is 
made to appear that the prices charged for the additional work were 
exorbitant and excessive. Its just and reasonable worth, quantum 
meruit, has been allowed the defendant. This would seem to be fair 
enough. Abbott Realty Co. +. Charlotte, 198 N. C., 564, 152 8. E., 686. 
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But it is stressfully contended by the other defendants that what they 
did was done in their official capacity, and that no liability attaches to 
them as individuals in the absence of express statutory provision im- 
posing such liability, unless they acted corruptly and of malice. For 
this position they rely, inter alia, upon the following authorities: Voland 
v. Trustees, 190 N. C., 250, 129 S. E., 577; Hipp v. Farrell, 173 N. C., 
167, 91S. E., 831; Templeton v. Beard, 159 N. C., 68, 74 8. E., 735. 

The case rests upon another principle. Where public funds are 
wrongfully, wilfully and knowingly disbursed by municipal officers 
without adequate consideration moving to the municigvality and with 
intent to evade the law, as found upon the presert record, those 
responsible for such illegal withdrawal of said funds may be required 
to make good the loss to the public treasury. Brown v. Walker, 188 
N. C., 52, 123 S. E., 633; 19 R. C. L., 1142; 43 C. J., 718. The plain- 
tiffs are not to recover for themselves individually, as in the cases cited 
by the defendants, but for and on behalf of the city of Charlotte. Wad- 
dill v. Masten, 172 N. C., 582, 90 S. E., 694. 

Speaking to the subject in Burns v. Van Buskirk, 163 Mainn., 48, 
203 N. W., 608, it was said: “The vote of the council under which the 
city’s money was withdrawn from the treasury, the ministerial acts of 
the mayor and clerk in issuing the orders upon which the money was 
withdrawn, and the act of the treasurer In paying the orders, were the 
successive steps taken to transfer the money from the city treasury to 
the pockets of Saari Brothers. It is alleged that all who took part in 
the transaction knew that their acts were illegal, and i is a fair infer- 
ence from the facts pleaded that there was concerted uction. If there 
was, all concerned were jointly and severally lable.” 

There is no real conflict in the evidence as it relates to the first two 
issues, hence the court was justified in instructing the jury to answer 
them in the affirmative if they believed the witnesses and found the facts 
to be as all the evidence tended to show. 

The burden of proof on the third issue was properly placed upon the 
defendants. One who claims the benefit of an exception in the statute 
has the burden of showing that he comes within the exception. 8S. v. 
Hicks, 143 N. C., 689, 57 S. E., 441; 8S. v. Connor, 142 N. C., 700, 55 
S. E., 787; Batts v. Batts, 128 N. C., 21, 38S. E., 132. 

The remaining assignments of error have all been examined with care. 
They are not sustained. Nothing appears on the record which would 
warrant the Court in disturbing the verdict or the judgment. They will 
therefore be upheld. 

No error. 


ScuEnck, J., took no part in the consideration or dec:sion of this case. 


Ae es) FALL TERM, 1934. 27 


REED v. MortTcace Co. 








W. Ie. REED anp Wire. ANNIE REED, v. CAROLINA MORTGAGE 
COMPANY, TRUSTEE. 


(Filed 19 September, 1934.) 


1. Injunctions D b—Where plea in abatement raising issues of fact is 
filed in suit for injunction, continuance of temporary order to hearing 
on issues raised by the plea is not error. 

Where suit is instituted for an accounting and to restrain the fore- 
closure of a deed of trust on the ground that defendant had made certain 
overcharges which should be allowed as credits on the mortgage debt, and 
defendant files answer denying the allegations of the complaint and enter- 
ing a plea in abatement upon allegations of a prior action pending between 
the same parties involving the same subject-matter, and defendant files 
a reply to the plea in abatement alleging certain differences between the 
actions and that defendant had agreed to take a nonsuit in the pending 
action: Acld, upon the court’s finding that the plea in abatement raised 
issues of fact for a jury, its order continuing the temporary restraining 
order until the issues raised by the plea in abatement could be heard and 
determined is not error. 

2. Abatement and Revival B d— 

The pendeney of a suit as ground for abatement may be taken advan- 
tage of by demurrer where the pendency of the suit appears upon the face 
of the complaint, N. C. Cede, 511(8), and where it does not appear upon 
the face of the complaint, by answer. 

3. Abatement and Revival B c— 

Where a nonsuit has been entered in an action, it is no longer pending, 
and will not support a plea in abatement. 


stacy, C. J., dissents, 


APPEAL bv defendant from Alley, J., 1 June, 1934. From Jackson. 
Affirmed. 

This was a civil action instituted in the Superior Court of Jackson 
County on 16 April, 1934. The plaintiffs filed complaint alleging that 
defendant was advertising for sale certain property of the plaintiff under 
a deed of trust given by plaintiffs to defendant; that defendant had 
made certain overcharges for which plaintiffs should be entitled to 
eredits; asking for an accounting and praying the court to restrain the 
foreclosure sale until the accounting could be had. The defendant filed 
answer pleading first a suit pending in Wake County as a plea in abate- 
ment, and then answering generally to the plaintiffs’ complaint. A 
tenporary restraining order was issued by Hon. P. A. McElroy, and 
was made returnable 25 April, 1934; by consent, the hearing was con- 
tinued until 10 May, 1934, before his Honor, F. E. Alley, at Waynes- 
ville, N. C.. and when the cause came on for hearing before said judge, 
counsel for plaintiffs requested a further continuance in order to file 
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his reply to the defendants’ plea in abatement. Thereafter, the case 
was calendared for trial at May Term of Jackson County Superior 
Court, being set for Thursday, 24 May, 1934. By coasent, same was 
continued until 30 May, 1934, and then by consent of counsel it was 
agreed that the matter should be heard at Waynesville before Judge 
F. E. Alley, on 1 June, 1934, and was heard. 

After hearing affidavits and argument of counsel, his Honor, Felix E. 
Alley, took the case under advisement by consent of counsel, and there- 
after rendered the following judgment: “This cause coming on to be 
heard before the undersigned resident judge of the 20ch Judicial Dis- 
trict, upon the motion of the plaintiffs to continue the temporary re- 
straining order heretofore issued herein until the final hearing, and 
for a reference, and upon the motion of the defendant to adjudge a plea 
in abatement in favor of the defendant and to dissolve said restraining 
order; and the same having been heard by consent at Waynesville, 
N. C.; and it appearing to the court that issues of fact arise upon the 
pleadings with respect to said plea in abatement which require the 
intervention of a jury, which should be determined before the court 
undertakes to adjudicate the motion for the continuance of said restrain- 
ing order to the hearing on the merits, for that if said plea in abate- 
ment shall be determined in favor of the defendant, the defendant will 
be entitled to have said injunction dissolved, and furthe» for that if said 
plea in abatement shall be finally determined in favor of the plaintiffs 
they will be entitled to a hearing of their said motion for the continu- 
ance of said restraining order until the final hearing, and their demand 
for an accounting herein. 

“Whereupon, the said cause is continued without prejudice to the rights 
of either party until such time as the issues raised by the pleadings in 
reference to said plea in abatement may be determinec. by a jury, and 
in the meanwhile the restraining order heretofore issued herein is con- 
tinued until such issues have been determined, as aforesaid. This 1 June, 
1934, Felix E. Alley, Resident Judge, ete.” 

To the foregoing judgment the defendant excepted and assigned error, 
and appealed to the Supreme Court. 


W. R. Sherrill and F. E, Alley, Jr., for plaintiffs. 
W. G. Mordecai for defendant. 


Crarkson, J. Is the judgment in the court below correct? We 
think so. The pendency of another suit as a ground of abatement may 
be taken advantage of by demurrer where it appears from the face of 
the complaint, N. C. Code, 1931 (Michie), sec. 511 (3), where it does 
not appear from the face of the complaint by way of answer. E'mry 
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v. Chappell, 148 N. C., 327. In the present action the defendant in its 
answer says: “Before answering generally the allegations of the plain- 
tiffs’ complaint, the defendant Carolina Mortgage Company enters a 
plea in abatement, and in support of said plea alleges: (1) That on 
the 17th day of August, 1932, Carolina Mortgage Company instituted a 
suit in the Superior Court of Wake County, North Carolina, against 
W. E. Reed and wife, Annie Reed, and on said day, to wit, August 17, 
1932, summons was issued from said Superior Court of Wake County 
to the sheriff of Jackson County, which said summons was duly served 
on said W. E. Reed and wife, Annie Reed, by the sheriff of Jackson 
County on the 22d day of August, 1932; that the Carolina Mortgage 
Company at the time of instituting said suit filed in the Superior Court 
of Wake County a verified complaint, copies of which were duly served 
on the defendants at the same time the summons was served. (2) That 
the foregoing action pending in the Superior Court of Wake County 1s 
between the same parties as are parties to the above-entitled suit; that 
said suit involves the same subject-inatter, and that the said W. E. Reed 
aud wife, Annie Reed, could have and should have set up any and all 
defense in the said sit in Wake County which they now affirmatively set 
out in the above-entitled action,” ete. 

The answer to defendant’s plea in abatement is as follows: “That the 
plaintiffs, answering the defendant’s alleged plea in abatement, for their 
answer thereto allege: (1) That paragraph 1 as therein stated is sub- 
stantially correct, and is therefore admitted. (2) That m answer to 
paragraph 2 of the defendant’s alleged plea in abatement, the plaintiffs 
admit that suit in Wake County and the suit in Jackson County were 
between the same parties and involved, in part, only the same subject- 
matter. That the suit in Wake County was unnecessary and wnealled 
for; the defendant, at the time it brought that suit, had the same rights, 
remedy and privileges to foreclose upon default then as it had on 
the 14th day of March, 1934, at the time it advertised the plaintiffs’ 
home for sale. That in that suit only a default in the monthly install- 
ments is alleged. In this suit, pending in Jackson County, overcharges, 
diversions, retentions or usury are alleged and an accounting 1s de- 
manded by the plaintiffs; that all other allegations in paragraph 2, 
therein stated, not herein adinitted, are untrue and therefore denied.” 

The defendant further alleged in its answer as to its plea in abate- 
ment that the action in Wake Superior Court “is still pending.” The 
plaintiffs set up an agreement with the president of defendant company 
that “the matter was compromised and adjusted,” and that they paid 
the cost of $8.00 in the action to the president, and also that a nonsuit 
was agreed to be taken, and further set forth: ‘The reason that no 
action is or should have been pending in Raleigh against the plaintiffs 
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herein, and that they relied on the Carolina Mortgage Company, its 
attorneys, officers and agents to carry out its agreement with the plain- 
tiffs, and therefore uo suit in law, equity or good conscicnee could now 
be pending in the city of Raleigh between Carolina Mortgage Company 
and the plaintiffs herein. That the plaintiffs are advised and believe 
and so aver that they had then the right to rely on the stetements of the 
officers, agents and attorneys of the Carolina Mortgage Company, and 
that if they have been misled by the defendant herein they are advised 
and believe that the defendant cannot now take advantage of their own 
wrong.” 

It is well settled that if a nonsuit is taken there is no action pending. 
In Barnett v. Mills, 167 N. C., 576 (584), speaking to the subject: 
“The plea of the pendency of the action in Rutherford County was prop- 
erly overruled, because that action had been dismissed by judgment of 
nonsuit. Cook v. Cook, 159 N. C., 48; Brock v. Scott, 159 N. C., 518; 
1 Corpus Juris, 60 and 94,” 

The court below continued the present action until the disputed fact 
as to the plea in abatement was determined by a jury. We see no objec- 
tion to this procedure. We think the injunction proper under the facts 
and clreumstances of thiscase. Parker Co. v. Bank, 200 N.C., 441. 

\s to whether there are two actions pending between the same parties 
and for the same causes of action, we do not now determine. The judg- 
ment of the court below is 


Affirmed. 


Stacy, C. J., dissents. 





BEATRICE BOYD vy. C. FE. WILLIAMS, ADMINISTRATOR OF THE ESTATE OF 
W. V. BOYD. 


(Filed 19 September, 1934.) 


1. Evidence D b— 
C. S., 1795, rendering incompetent testimony by an interested party as to 
transactions or communications with a decedent, applies to actions in tort 
us well as actious on contract. 


2. Same—tTestimony of transaction with decedent which is material to 
establishment of liability of estate to witness is incompetent. 


A husband driving a car owned and controlled by him had an accident 
resulting in his death and serious injury to his wife, who was riding with 
him. The wife sued his estate to recover for her injuries and the only 
evidence of negligence was her testimony that he was traveling at an 
excessive speed upon a curve, and that the accident occurred when the 
car failed to make the curve, and that she had spoken to him in regard to 
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the speed he was driving the car: Held, the driving of the car was a 
transaction within the meaning of the term as used in C. 8., 1795, and her 
testimony of his manner of driving and her statement to him regarding 
the speed was incompetent under the statute, her testimony of the trans- 
action and communication being an essential or material link in the chain 
establishing liability of the estate to her. 


SCHENCK, J., took no part in the consideration or decision of this case. 


Civin action to recover damages for personal injury, tried before 
Clement, J., at January Term, 1934, of Guiirorp. 

The plaintiff is the wife of the deceased, W. V. Boyd, and was injured 

on 16 March, 1934. Certain medical testimony was offered tending to 
show the extent of the injuries sustained by plaintiff, but the only 
evidence offered as to what actually occurred was contained in her testi- 
mony. She said: “About the 16th I came to High Point with Mr. Bowd, 
We came in Mr. Boyd’s car. . . . We left High Point about five or 
five-thirty the same day. . . . We stopped outside of Statesville 
long enough to get something to eat. We started from Statesville to go to 
Ilickory. We did not get to Hickory. . . . Mr. Boyd was driving the 
car. I did not drive it any at all. I could not drive a car. . . . At 
or just before we got to the place of the wreck, there was kind of a 
winding road. We were coming down grade, and there was a short 
curve. I don’t guess you could see it over one hundred and twenty-five 
fect . . . before youget toit. . . . Wecame down grade and started 
the curve and Int the center of the curve and couldn’t make it. 
I dowt think you could hardly see a ear coming until vou got on the 
curve. . . . ids to what happened in the wreck, it happened so quick I 
don’t know. The next thing I knew was when they were picking me 
up to take me to the hospital. I was not conscious all the time. . 
All of my body except my head was under the car. I don’t know 
where Mr. Boyd was. He was killed. He lived about twenty-four 
hours, I think.” 

While the plaintiff was testifying in her own behalf she was asked 
the following questions: (a) “At what rate of speed was he driving, 
would you say, just before the wreck?” (Ans.) “Between forty-five 
or fifty miles.” (b) “What do you mean by center of the curve?” 
(.Ans.) “Well, he hit about the center of the curve, he couldn’t make 
the curve.” (c) “When you started in the curve, what rate of speed 
would you say he was running?” (<Ans.) “Forty-five or fifty miles an 
hour.” (d) “Did you make a statement to Mr. Boyd about the rate of 
speed at which he was driving?” (Ans.) “Yes.” 

Lhe defendant objected to all the foregoing evidence upon the groun. 
that, as she was suing the estate of her deceased husband for damages, 
she was an interested witness and disqualified by C. S., 1795, to testify 
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as to transactions and communications with her husband. The eyvi- 
dence was admitted at the trial in the county court and a verdict ren- 
dered in favor of plaintiff in the sum of $5,481. The defendant ap- 
pealed to the Superior Court, assigning as error the admission of the 
testimony of the wife as heretofore indicated. The judge of the Supe- 
rior Court overruled the exceptions and affirmed the judgment of the 
county court. Whereupon the defendant appealed. 


Walser & Casey for plaintiff. 
Dalton & Pickens for defendant, 


Brocpen, J. A wife, hving with her husband, is riding with him 
along the highway, in a car owned, controlled and driven by the hus- 
band. The car fails to make a curve and is apparently wrecked or 
turned over, killing the husband and seriously injuring the wife. She 
sues the estate of the deceased husband for damages and is allowed to 
testify as to violations of the statute regulating the operation of auto- 
mobiles, and that she made a statement to her deceased husband at the 
time “about the rate of speed at which he was driving.” 

These facts produce two questions of law: 

1. Does C. S., 1795, apply to actions in tort, or is the statute confined 
to actions on contract ? 

2. Does the testimony of the wife constitute a transaction or a com- 
munication with her deceased husband within the coatemplation of 
said statute? 

No case has been called to our attention in this jurisciction deciding 
the question as to whether C. 8., 1795, applies to tort actions. How- 
ever, no sound reason occurs to the Court for limiting the application 
of the statute to actions on contract, Furthermore, tke question has 
been considered in other jurisdictions and the general result of such 
consideration is expressed in 28 R. C. L., p. 494, as follows: ‘“Ordi- 
narily a statute excluding the testimony of the surviving party, where 
one of the original parties to a contract or cause of action is dead, 
applies to an action in tort as well as to an action on contract.” The 
author of an annotation on the subject in 36 A. L. R., 959, says: 
“Practically all of the cases within the scope of the present annotation 
assume that the disqualifying provision may apply to an action ex delicto 
and is not limited to actions ex contractu.” See Van Meter v. Goldfarb, 
148 N. E., 3891, 41 ACL. R., 343; Souther v. Belleau, 262 S. W., 619, 
o6 A. L. R., 956. 

Consequently, the first question of law is answered in the afhirmative. 

The second question of Jaw is not free from difficulty. There is a 
host of cases construing and interpreting C. S., 1795, and as there is 
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apparently no case directly in point, it would doubtless be both confus- 
ing and useless to undertake to dissect the cases or capitulate the various 
aspects of the statute which they present. A concise statement of the 
general purpose of the statute 1s found in the following utterances in 
Brown v. Adams, 174 N. C., 490, 938 8S. E., 989: “It shocks our ideas 
of fair play thus to place one of the parties at the mercy of the other 
by allowing one to speak in his own behalf when he is under the power 
and influence of self-interest, by silencing the other, so that he cannot 
reply. This is an unjust advantage, not contemplated by the statute.” 

Also, in Davidson v. Bardin, 189 N. C., 1, 51 8. E., 779, this Court 
said: “Under these decisions the plaintiff was competent to testify that 
she went to the house of defendant’s intestate, and his condition, and 
what she saw or heard, so long as these were independent facts and did 
not tend to show a ‘communication or personal transaction’ between her 
and the deceased, whereby a hability to her, express or implied, would 
aecrue.” The words “whereby a lability to her, express or implied, 
would accrue” would seem to mean that transactions and communica- 
tions essential to the cause of action are excluded by the statute. Indeed, 
an analysis of many cases leads to the conclusion that, where the trans- 
actions and communications become an essential or material link in the 
chain establishing hability against the defendant, the philosophy of the 
statute, as luterpreted and applied in the decisions, would exclude them 
from the consideration of the jury. 

In the case at bar the only evidence of negligence, and thus the only 
evidence establishing the hability of the deceased, was the speed of the 
var at the curve. Such operation of the car by the dead husband was 
certainly a transaction within the broad meaning of that term hereto- 
fore pronouneed in the decisions. The wife was present in the car and 
undertakes to recover damages from the estate of the deceased solely by 
reason of such transaction. Without such evidence she could not 
recover upon the record in this ease. Therefore, it would seem that 
such personal transaction 1s one “between the witness and the deceased 
person.” : 

The statement of the wife on the witness stand that she made a state- 
ment to her husband about the speed of the car at the time of the wreck 
is clearly an invasion of the statute, because she had previously testified 
that the speed was excessive. 

The Court is of the opinion that the evidence is incompetent and 
should have been excluded. 

Error. 


Scuencx, J., took no part in the consideration or decision of thts ease. 
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N. B. MARRINER, Guarpran or H. W. MIZZELLE, Lunatic, v. H. W. 
MIZZELLE, Lunatic, W. D. PRUDEN, His GUARDIAN Ap LITEM, ET AL. 


(Filed 19 September, 1934.) 


1. Insane Persons C c——~ Guardian depositing funds without negligence 
pending investment is not liable for loss through bank’s failure. 


Where a guardian of a lunatic deposits funds of the estate in a bank 
temporarily pending investment of the funds, and is not guilty of negli- 
gence in making the deposit or in allowing the funds to remain on deposit 
until the bank's failure, the guardian is not liable for loss to the estate 
caused by the bank’s subsequent failure, but if the guerdian does not 
exercise due diligence in making the deposit, or is guilty of negligence or 
bad faith in allowing the deposit to so remain until the bank’s failure, or 
if the deposit is made for a fixed period of time, the guardian would be 
liable, since in the latter case the deposit would be regarded as a loan 
to the bank without security, and liability would attach although the 
guardian acts in good faith and the bank is solvent at the time of the 
deposit. 

2. Same—Burden is on guardian to prove that deposit was temporary 
and that he was not guilty of negligence in respect thereto. 

In an action by a guardian of a lunatic to have credited on his accounts 
sums lost to the estate by reason of the failure of the banks wherein the 
guardian had deposited moneys of the estate, the burden is on the 
guardian to prove that the deposit was temporary pending investment, 
and that he was not guilty of negligence in respect thereto. 

3. Trial E g— 

A charge to the jury will be construed contextually as a whole, and 
detached portions thereof will not be held for error when the charge 
considered as a whole contains no reversible error. 


4. Insane Persons D e—Commissions to which guardian is entitled must 
be first passed upon by clerk. 


In an action by a guardian of a lunatic to have credited on his account 
as guardian sums lost to the estate by reason of the failure of the bank 
in which the guardian had deposited moneys of the estate, the commis- 
sions which the guardian may retain must be passed upon by the clerk 
after decision of the court on the question of whether the guardian is 
entitled to the alleged credits. 


Appreat by W. D. Pruden, guardian ad litem of the next of kin of 
H. W. Mizzelle, lunatic, from Devin, J., at April Term, 1934, of 
Cuowan. No error. 

This proceeding was begun by petition filed by the pleintiff with the 
clerk of the Superior Court of Chowan County, and was transferred 
by the clerk to the civil issue docket for the trial of issues raised by the 
pleadings. 

On the facts alleged in his petition, the plaintiff prayed for an order 
allowing him credit on his accounts as guardian for certain sums of 
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money Which he had deposited in certain banks, and which had been 
lost by reason of the subsequent insolvency thereof, and fixing the 
amount of his bond with relation to such credit. The plaintiff alleged 
that said losses were not due to any negligence on his part. The de- 
fendants, who had been made parties to this proceeding on motion of 
the plaintiff, denied this allegation, and alleged that said losses were 
due to the negligence and lack of good faith of the plaintiff in failing 
to invest said funds as authorized by law. 

The controversy was submitted to the jury upon the following issues, 
both of which were answered in the affirmative, to wit: 

“1. Is the plaintiff entitled to a credit in his guardian account for 
moneys deposited in the Farmers Bank of Belhaven and lost by reason 
of the failure of said bank? 

“2. Is the plaintiff entitled to a credit in his guardian account for 
1uoneys deposited in the Citizens Bank of Edenton and lost by reason of 
the failure of said bank?” 

Whereupon judgment was entered adjudicating that the plaintiff had 
on deposit temporarily in the Farmers Bank of Belhaven, awaiting suit- 
able investment, the sum of $6,785.05 at the time of its failure, and had 
on deposit, under like conditions, in the Citizens Bank of Edenton, at 
the time of the failure, the sum of $1,321.14, and that such moneys were 
a part of the funds turned over to him upon his qualification as 
guardian and were held pending proper investment; and adjudging that 
the plaintiff, N. B. Marriner, guardian of H. W. Mizzelle, lunatic, was 
uot guilty of any breach of duty or condition of his bond in keeping 
and having said moneys on deposit in said banks; and remanding the 
cause to the clerk to the end that the accounts of the guardian might be 
revised in accord with the verdict, by eliminating the amounts that were 
on deposit in the two closed banks, less such dividends as were or may 
be paid thereon. 

To the judgment of the court the defendants in apt time objected and 
excepted, and appealed to this Court. 


W. D. Pruden and J, A. Pritchard for appellants. 
Ward & Grimes for appellee. 


ScHENCK, J. In the case of Bane v. Nicholson et al., 203 N. C., 104, 
this Court quoted with approval 12 R. C. L., p. 1183, part of section 30, 
as follows: “The deposit of funds in an incorporated bank of good 
reputation temporarily, while they are awaiting investment or needed 
for current use, 1s proper; but a deposit in bank for a fixed period of 
time has been held to be a loan without security, and to render the 
guardian responsible for any loss.” 
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There are two questions involved on this appeal. First, were the 
funds in the banks mentioned in the issues deposited temporarily while 
awaiting investment or needed for current use, or were such deposits in 
said banks for a “fixed period of time,” and therefore a loan to the banks 
without security; and, second, if such funds were deposited temporarily 
awaiting investment or to meet current needs, was the loss thereof prox1- 
mately caused by the negligence of the guardian in failing otherwise to 
invest such funds as authorized by law? 

These questions, in our opinion, both arose upon the pleadings, and 
were properly submitted to the jury under the issues in a clear and 
impartial charge. The court charged the jury substantially that, in the 
absence of negligence, deposit of funds by a guardian in an incorporated 
bank temporarily, while awaiting investment or while needed for current 
use of his ward, was proper, and if funds were lost under such circum- 
stances there would be no liability on the part of the plaintiff; but that 
deposit of funds in a bank for a fixed period of time was a loan without 
security, and a guardian would be liable for any loss thereof, notwith- 
standing he acted in good faith and the bank was solvent when he made 
the deposit. 

The court further charged the jury, in effect, that if the plaintiff 
guardian placed the funds on deposit in the banks awaiting an oppor- 
tunity of investment, and exercised due care in so doing, there would be 
no liability on his part for the loss thereof; but, on the other hand, even 
if the guardian did so place the funds on deposit, and failed to exercise 
due care with respect to the preservation of his ward’s estate in allowing 
to remain in the bank a large portion of such estate without taking 
security therefor, or was otherwise negligent in so depositing said funds, 
the plaintiff would be liable for any loss resulting from the failure of 
the banks, and would not be entitled to have credit therefor on his ac- 
counts. The court properly placed the burden of proof of the issues 
upon the plaintiff. We think this charge was a correct statement of the 
law applicable to the theory upon which this case was tried. 

The liability of a guardian for a loss to the estate of tae ward caused 
by the failure of a bank in which the guardian kept deposits of the 
estate, does not attach when it is found that the guardian exercised good 
faith and due diligence. Pierce v. Prerce, 197 N. C., 848. The allega- 
tion that the plaintiff in this case failed to exercise good faith in his 
handling of the estate of his ward seems to have been abandoned by the 
defendants and the allegation of negligence alone relied on. 

We have examined the exceptions taken to portions of the charge but 
are of the opinion that when considered with the whole charge they 
contain no reversible error. “We are not permitted to select detached 
portions of the charge, even if in themselves subject to criticism, and 
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assign errors as to them, when, if considered with the other portions of 
the charge, they are readily explained and the charge in its entirety 
appears to be correct.” Kornegay v. R. h., 154 N. C., 390. The charge 
must be considered contextually as a whole and not disconnectedly and 
disjointedly. Kennedy v. Telegraph Co., 201 N.C., 75 

We agree with his Honor’s holding that the question of commissions 
to be retained by the plaintiff as guardian was one to be passed upon 
by the clerk after the decision of this Court is rendered with respect to 
the alleged and desired credits on the guardian accounts. 

No error. 





STATE OF NORTH CAROLINA on RetatTion or A. J. MAXWELL, ComMMIs- 
SIONER OF REVENCE, Vv. S. J. HINSDALE, M. W. McPHERSON ann R. H. 
ANDREWS, TRUSTEES IN BANKRUPTCY OF CENTRAL LOAN AND TRUST 
COMPANY, BANKRUPT. 


(Filed 19 September, 1934.) 


Taxation E c—Claim for refund of income taxes held barred by failure to 
make application for revision within three years from return. 

Where a taxpayer, claiming a refund for overpayment of income taxes 
to the State by reason of error in its return, fails to apply to the Com- 
missioner of Revenue for a revision within three vears from the filing of 
its return, its claim is barred, N. C. Code, TS80 (155), nor will the fact 
that the application for a revision is made within three years of rede- 
termination of income tax by the Federal Government avail the taxpayer 
where he does not make a new return within thirty days after such rede- 
termination by the Federal Government, N. C. Code, T88O0 (152), since the 
limitation prescribed by N. C. Code, TS80 (155), is explicit and unequivo- 
cal, and since the procedure prescribed by N. C. Code, TS80 (155), that 
such new return be made within thirty days of redetermination by the 
Federal Government is exclusive and must be followed to entitle the 
taxpayer to the relief therein provided. 


SCHENCK, J., took no part in the consideration or decision of this case. 


Civin action, before Devin, /., 13 February, 1984. From ALAMANCE. 

The Central Loan and Trust Company paid inconie taxes to the State 
of North Carolina as follows: From 1 December, 1922, to 30 November, 
1923, $1,305.40; from 1 December, 1928, to 30 November, 1924, 
$1,243.77; from 1 December, 1924, to 30 November, 1925, $1,502.63. 

The taxpayer thereafter became a bankrupt, and the trustees of said 
bankrupt asserted that they were entitled to a refund of taxes for said 
years by reason of the fact that in the return of the taxpayer there was 
“erroneously included as income the annual appreciation of unsold real 
estate over cost price. This statement was made in return filed with 
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the Commissioner of Revenue for the State of North Carolina, and 
the erroneous tax was paid to said Commissioner.” 

On 3 December, 1929, the Federal Government redectermined the 
taxes due “by said bankrupt for said years, and made refund of Federal 
taxes erroneously collected because of a like erroneous overstatement in 
the return made to the Federal Government.” More than two years 
thereafter, to wit, on 30 December, 1932, the bankrupt, through its 
trustees, “filed with the Commissioner of Revenue for the State of North 
Carolina . . . claims for a refund of taxes paid sy the Central 
Loan and Trust Company.” It was stipulated “that there was no re- 
turn oath made to the Commissioner of Revenue after the redetermina- 
tion made by the Federal Government unt] 30 December, 1932.” 

The Commissioner of Revenue declined to order the refund and re- 
jected the claim, asserting that on account of the lapse of time all rec- 
ords “pertaining to the years at issue were, under authority of statute, 
destroyed,” etc. The taxpayer appealed from the ruling of the Revenue 
Commissioner to the judge of the Superior Court, who disallowed the 
claim and affirmed the ruling of the Revenue Commissioner. There- 
upon the trustees in bankruptcy appealed to the Supreme Court. 


Edwin Martenet for trustees in bankruptcy. 
Attorney-General Brummitt and Assistants Attorneys-General Seawell 
and Bruton for Commissioner of Revenue. 


BrocpEen, J. C.S8., 7880 (155), provides that “a taxpayer may apply 
to the Commissioner of Revenue for revision of tax assessed against him 
at any time within three years from the time of the filing of the return 
or from the date of the notice of the assessment of any additional tax,” 
etc. The record discloses that the taxpayer filed no claim with the 
Commissioner of Revenue for the revision of said tax until 30 Decem- 
ber, 1932, which was more than three years from the date required for 
the filing of income tax returns. The taxpayer, however, asserts that 
the three-year limitation begins to run from the date of the redetermina- 
tion by the Federal Government, as provided in ©. S., Michie’s Code of 
1931, 7880 (152), and that as such action was taken cn 3 December, 
1929, the claim is not barred. This contention, however, cannot be sus- 
tained for the reason that the statute of limitations above referred to is 
explicit and unequivocal. Moreover, the taxpayer is not saved by the 
application of C. 8., 7880 (152), supra, for the reason that this statute 
provides that “such taxpayer, within thirty days after receipt of final 
determination by the United States Government of his corrected net 
income, shall make return under oath or affirmation to the Commissioner 
of Revenue of such final determined income.” The new return contem- 
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plated by the foregoing statute was not made by the bankrupt until 
30 December, 1932. Therefore, there was a total failure to comply with 
the positive provision of the law. It was said in Assocation v. Strichk- 
land, 200 N. C., 630, 158 S. E., 110, that “the courts everywhere are iu 
accord with the proposition that if a valid statutory method of deter- 
mining a disputed question has been established, such remedy so pro- 
vided is exclusive, and must be first resorted to, and in the manner speci- 
fied therein.” See ann v. North Carolina State beard of Hxamincrs 
in Optometry, 206 N. C., 853. 
Affirmed. 


Scuenck, J., took no part in the consideration or decision of this case. 





DENNIS HIGDON vy. NANTAHALA POWER AND LIGHT COMPANY, 
SELF-INSURER. 


(Filed 19 September, 1938+.) 
1. Courts A c— 
Where no procedure for appeal is prescribed by statute, the rules regu- 
lating appeals from a justice of the peace are applicable and controlling. 


2. Master and Servant F i— 


The statutes regulating appeals from a justice of the peace are appli- 
cable and control in appeals from the Industrial Commission to the Supe- 
rior Court, N. C. Code, 8081 (ppp), failing to provide the procedure for 
such appeals. 


3. Same—Notice of appeal from award of Industrial Commission held 
not given appellee as required by statutes applicable. 

A carbon copy of a letter written by the secretary of the Industrial 
Commission to the attorneys for appellant relating to the appeal, which 
carbon copy is sent by the secretary of the Industrial Commission to the 
attorneys for appellee, is not sufficient notice to appellee of an appeal 
from an award of the Industrial Commission, appeals from the Industrial 
Commission, N. C. Code, 8081 (ppp), being governed by the statutes 
regulating appeals from a justice of the peace, and such notice being 
insufficient under the statutes applicable, C. 8., 1530, 1531, the appeal 
was properly dismissed in the Superior Court. 


Civin action, before Alley, J., at May Term, 1934, of Jackson. 

The plaintiff sustained an injury to his right ankle on 7 June, 1933, 
and asserted that he was in the employ of the defendant at the time of 
the injury. The defendant asserted that the plaintiff was an independ- 
ent contractor. A claim was filed with the Industrial Commission and 
a hearing had thereon, and the hearing commissioner found that the 
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plaintiff was not entitled to recover, and denied an award. Upon appeal 
to the full Commission the award of the hearing commissioner was ap- 
proved and the claim denied. On 9 January, 1934, the attorney for the 
plaintiff gave notice of appeal to the Industrial Commission, and on 
12 January, 1934, the secretary of the Industrial Commission wrote 
a letter to plaintiff’s attorney, stating: “Enclosed herewith certified 
copy of the record in the above case for your use in docketing appeal in 
the Superior Court of Jackson County, together with bil. covering same. 
In order to complete our records, please let us have information as to 
date this appeal is docketed and let us have copy of judgment. Yours 
very truly, E. W. Price, Secretary. cc to: Messrs. Black & Whitaker, 
Attorneys, Bryson City, N. C.” Black & Whitaker are attorneys of 
record for the defendant. Thereafter the defendant made a special 
appearance in the Superior Court to dismiss the appeal of plaintiff for 
the reason “that no notice of appeal from the award of said Industrial 
Commission in North Carolina has ever been served on the said defend- 
ant or its attorney by the said plaintiff, acting either for himself or by 
and through his attorney, as is provided for or required by law.” 

Thereupon the trial judge, after considering the motion, dismissed 
the appeal, and the plaintiff appealed to this Court. 


HB. P, Stillwell for plaintrff. 
S. W. Black for defendant. 


Broapen, J. Does the carbon copy of the letter of the secretary of 
the Industrial Commission to the attorneys of defendant constitute a 
notice of appeal as contemplated by law? 

C. S., Michie’s Code, 8081 (ppp), provides that “either party to the 
dispute may, within thirty days from the date of such award, or within 
thirty days after receipt of notice to be sent by registered mail of such 
award, but not thereafter, appeal from the decision of said Commission 
to the Superior Court . . . for errors of law, under the same terms 
and conditions as govern appeals in ordinary civil actions,” ete. It is 
obvious that the Compensation Act provides no specific machinery for 
appeal to the Superior Court, except the words, “under the saine terms 
and conditions as govern appeals in ordinary civil actions.” It has 
been held in this State that where no procedure is prescribed by statute 
for appeals, the rules regulating appeals from a justice of the peace are 
applicable and control. This principle was first expressed in Blair v. 
Coakley, 186 N. C., 405, 48 S. E., 804, as follows: “In the absence of 
any procedure prescribed by statute, we must proceed by analogy to the 
practice in other like cases, so that the intent and purpose of the Legisla- 
ture may be effectuated as near as may be, and that the right of appeal 
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may be preserved to the citizen, and at the same time not abused. It 
is well, therefore, to adopt the rules regulating appeals from justices’ 
courts as being more nearly analogous to those which should govern im 
cases like the one under review, and more bkely to carry out the mten- 
tion of the Legislature and less apt to work injustice to the parties. We 
think, further, that those rules are reasonable and necessary to prevent 
delay, and they can easily be observed.” See 8. vr. Carroll, 194 N. C., 
87, 188 S. E., 339. 

The statutes regulating appeals from judgments rendered by justices of 
the peace are C.8., 1530 and 1531. The carbon copy of a letter from the 
secretary of the Industrial Commission to the attorney for the defendant 
‘cannot be construed as a compliance with the applicable statutes. Me- 
Intosh, in North Carolina Practice and Procedure, p. 776, section 677, 
says: “An appeal is the act of the party and not of the court, and it 
requires the entering of the appeal and giving notice in the manner 
provided by statute.’ In the case at bar the appealing party did not 
vive notice as required by law. The trial judge therefore ruled correctly. 


Affirmed. 


LEK ARP vy. Ek. A. WOOD & COMPANY and THI UNITED STATES 
FIDELITY AND GUARANTY COMPANY. 


(Filed 19 September, 1934.) 


Master and Servant F h--Compensation allowed injured employee, in- 
cluding amount for facial disfigurement, may not exceed $6,000. 

The amount allowed by the Industrial Commission for serious facial 
or head disfigurement is to be included with other amounts allowed an 
injured employee in determining the total compensation allowed such 
employee, which in no cause may exceed six thousand dollars. N. C. Code, 
S081 (kk), SOS1 (mm), S8OS1 (ww). 


Tris was an action instituted under the Workmen’s Compensation 
Act, chapter 133-.\, Consohdated Statutes of North Carolina (Acts 
of 1929, chapter 120), for serious personal injuries sustained by the 
plaintiff on 14 July, 1930, and serious facial and head disfigurement as 
a result of the injury, and heard before his Honor, Wchlroy, J., at the 
April Term, 1934, of Macon, upon appeal by the phuntiff from the 
decision and award of the full Commission. Affirmed. 


BY. P. Stillwell for appellant. 
J. M. Horner, Jr., Thos. A. banks, and F. M. Tongue for appellees. 
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Scuenck, J. On 17 February, 1931, the plaintiff was awarded the 
following: (1) Compensation for temporary total disability, $18.00 per 
week for 23 3/7 weeks; (2) for 40 per cent loss of visibility in right eye, 
$18.00 per week for 40 weeks; (3) for total loss of left eye, $18.00 per 
week for 100 weeks; and (4) a lump sum of $2,500 to cover serious 
facial and head disfigurement, all of which amounted to $2,441.71. The 
cause was then retained for further hearing. 

At a hearing on 7 June, 1931, it was found that the plaintiff had 
suffered a 50 per cent loss of the use of his left hand, which would 
extend over a period of 75 weeks, and at $18.00 per week would aggre- 
gate $1,350. Commissioner Wilson adjudged that, since $1,350 added 
to the $5,441.71 theretofore paid would exceed $6,000, the plaintiff 
would be entitled to recover only $558.29 of the $1,350, as the total com- 
pensation payable should in no case exceed $6,000. 

There was an appeal from Commissioner Wilson and his adjudication 
was reviewed and affirmed by the full Commission, and further appeal 
was taken to the Superior Court, where the decision and award of the 
full Commission was affirmed by the judgment of McElroy, judge. 
From this judgment affirming the action of the North Carolina Indus- 
trial Commission in holding, as a matter of law, that the $2,500 lump- 
sum payment to the plaintiff for serious facial and head disfigurement 
was within and constituted a part of the maximum compensation of 
$6,000 provided by the act, the plaintiff appealed to this Court. 

Section 8081 (kk), C. S., fixes a maximum and minimum weekly rate 
to be paid in cases of total disability, and the maximum number of weeks 
that such payments shall be made, and also the total amount of all com- 
pensation to be paid under the act. (Acts of 1929, ch. 120, sec. 29.) 

Section 8081 (mm), C. S., after fixing a schedule of weekly rates and 
periods of compensation in specified cases, contains the following pro- 
vision: 

“In case of serious facial or head disfigurement, the Industrial Com- 
mission shall award proper and equitable compensation, not to exceed 
$2500. 

“The weekly compensation payments referred to in this section shall 
all be subject to the same limitations as to maximum and minimum as 
set out in paragraph 8081 (kk): Provided, however, that the foregoing 
schedule of compensation shall not be deemed to apply aud compensate 
for serious disfigurement resulting from any injury to any employee 
received while in and about the duties of his employment.” (Acts 1929, 
ch. 120, see. 31.) 

The effect of this proviso is to exclude the compensation for facial 
and head disfigurement froin only the “weekly compensation payments” 
contained in the “foregoing schedule of compensation,” and does not 
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exclude such compensation from the limitation upon total compensation 
under the act. 

Section 8081 (ww), C. S., reads as follows: “The total compensation 
payable under this chapter shall in no case exceed six thousand dollars 
($6,000).” Since the provision for proper and equitable compensation 
for facial and head disfigurement is contained in the same chapter of 
the Consolidated Statutes as 1s section S081 (min) above quoted, and 
sinee this section provides specifically that the total compensation pay- 
able under this chapter (in the original act “under this act,” Acts 1929, 
ch. 120, see. 41) shall in no case exceed $6,000, it is manifest that the 
judgment of the judge below affirming the decision and award of the 
full Commission should be affirmed. 

Affirmed. 





MRS. D.C. (HERMIE) STOCKTON er au. v. ATLANTIC FIRE 
INSURANCE COMPANY. 


(Filed 19 September, 1934.) 


1. Insurance P b—Evidence of agent’s knowledge of prior encumbrance 
at time policy was issued held competent under plea of waiver. 


Evidence that insurer’s agent knew at the time of the issuance of a 
fire insurance policy that the property was subject to a prior encum- 
brance is competent in an action on the policy in which plaintiff's plea 
that insurer waived the provisions of the policy relating to encumbrances. 


2. Same— 

Under the evidence in this case the right of the mortgagee to recover 
under his separate contract of insurance contained in the standard mort- 
gagee clause in the policy of fire insurance in suit should have been sub- 
mitted to the jury, and the granting of insurer’s motion as of nonsuit was 
error, 


3. Insurance N c—Rights of mortgagee named in standard mortgagee 
clause of fire insurance. 

A standard mortgagee clause in a policy of fire insurance creates a 
separate contract between the mortgagee and the insurer to the extent, at 
least, of not being invalidated, pro tanto or otherwise, by any act or omis- 
sion on the part of the owner or mortgagor which is unknown to the murt- 
gagee, whether done prior or subsequent to the issuance of the policy. 


4. Same— 


The fact that a mortgagee named in a standard mortgagee clause in a 
policy of fire insurance hypothecates the mortgage note and policy as 
collateral security for his note does not ipso facto render the standard 
mortgagee clause void as to his interest. 
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AppEaL by plaintiffs from McElroy, J., at April Term, 1934, of 
Macon. 

Civil action to recover for loss by fire under a policy of insurance 
issued by the defendant. 

The facts are these: 

1. On 20 June, 1932, the defendant issued to Mrs. D. C. (Hermie) 
Stockton fire insurance policy in amount $1,350, on two-story, frame 
building, occupied by tenant as a dwelling-house, with loss payable, 
under New York Standard Mortgagee Clause, to D. C. Stockton, husband 
of insured, as his interest may appear under a $1,000 deed of trust on 
said property. 

2. Prior to the issuance of the policy in suit, D. O. Stockton had 
pledged his note and deed of trust to H. Arthur Osborne Company, 
A. B. Slagle, and J. W. Hastings as collateral security. 

3. The Federal Land Bank of Columbia held a first and prior mort- 
gage on said property (executed by plaintifi’s predecessor in title), and 
had also insured the same for its benefit, at the time of the issuance of 
the policy in suit. 

4. The plaintiffs offered to show, under their plea of waiver, that the 
defendant’s agent had full knowledge of this prior encumbrance before 
issuing the policy in suit. Evidence excluded, and plaintiffs except. 

5. Foreclosure proceedings were instituted by the Federal Land Bank 
on 22 June, 1932. 

6. The dwelling covered by the policy in suit was totally destroyed by 
fire 12 January, 1933. 

From a judgment of nonsuit entered at the close of all the evidence 
the plaintiffs appeal, assigning errors. 


George B. Patton, Jones & Jones, R. D. Sisk, and J. H. Stockton for 
plaintiffs, intervenors. 
J. M. Broughton and A. Hall Johnston for defendant. 


Sracy, C. J. Under their plea of waiver it was competent for the 
plaintiffs to show that defendant’s agent had full knowledge of the 
encumbrance held by the Federal Land Bank at the time of the issuance 
of the policy in suit. fouck v. Ins. Co., 198 N. C., 303, 151 8. E., 628, 
Aldridge v. Ins. Co., 194 N. C., 683, 140 S. E., 706; Johnson v. Ins. Co., 
172 N. C., 142, 90S. E., 124. 

The correctness of the judgment as it affects the owner, Mrs. Stockton, 
was conceded on the argument. Bank v. Ins. Co., 187 N. C., 97, 121 
S. E., 37. But the ease of D. C. Stockton, who claims under a separate 
contract of insurance, the Standard Mortgagee Clause, would seem to be 
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one for the jury. Bank ». Ins. Co., supra; Mahler v. Ins. Co., 205 
N. C., 692, 172 8S. E., 204. 

It is the generally accepted position that the New York Standard 
Mortgagee Clause, engrafted on a policy of fire insurance, operates as a 
distinct and independent contract of insurance for the separate benefit 
of the mortgagee, as his interest may appear, to the extent, at least, of 
not being invalidated, pro tanto or otherwise, by any act or omission on 
the part of the owner or mortgagor, unknown to the mortgagee; and 
accordingly, as such, it affords protection against previous as well as 
subsequent acts of the assured. Bennett v. Ins, Co., 198 N. C., 174, 
151 S. E,, 98, 72 A. L. R, 275; Bank v. Bank, 197 N. C., 68, 147 
S. E., 691. 

The, fact that, prior to the issuance of the policy in suit, the mortgagee 
had hypothecated his note and mortgage as collateral security did not 
ipso facto render the Standard Mortgagee Clause void as to his interest. 
There is nothing in the separate contract of insurance to this effect. 

Reversed. 





THOMAS T. WYCHE v. NEW YORK LIFE INSURANCE COMPANY Et At. 
(Filed 19 September, 1954.) 


Insurance R c—Findings held not to support judgment for insured in 
action on disability clause, and case is remanded for further find- 
ings. 

Where, in an action by insured to recover an annual premium paid 
under protest upon the ground that payment of the premium was waived 
under the disability clause of the policy, the parties agree that the court 
should find the facts, and the court finds that insured was disabled within 
the terms of the policy, and enters judgment for insured, but it does not 
appear from the findings when insurer receiyed due proof of such dis- 
ability, or that such disability had then existed for not less than sixty 
days as required by the policy, the findings do not support the judgment, 
and the case will be remanded for further proceedings. 


Avrea by defendant from Pless, J., at July Term, 1934, of Haywoop., 

Civil action to recover 1934 annual premium on insurance policy paid 
under protest. 

The facts are these: 

1. On 26 February, 1919, the defendant issued to the plaintiff a policy 
of Insurance containing, among other things, the following provisions: 


“Toran AND PERMANENT Disapitity BENEFITS. 


“Whenever the company receives due proof, before default in the pay- 
ment of premium, that the insured, before the anniversary of the policy 


46 IN THE SUPREME COURT. [207 


ee es 





WYCHE v. INSURANCE Co. 


ae 





on which the insured’s age at nearest birthday is 60 years and subsce- 
quent to the delivery hereof, has become wholly disabled ty bodily injury 
or disease so that he is and will be presumably thereby permanently and 
continuously prevented from engaging in any occupation whatsoever for 
remuneration or profit, and that such disability has then existed for not 
less than sixty days 

“(1) Waiver of Premium. Commencing with the anniversary of the 
policy next succeeding the receipt of such proof, the company will on 
each anniversary waive payment of the premium for the ensuing insur- 
ance year,” ete. 

2, The annual premiums on said policy have been duly paid up to 
and including the premium of $75.60 due 26 February, 1934, which was 
paid under protest, because at that time, it is alleged, the plaintiff was 
“less than sixty years of age and has become wholly disabled by disease 
so that he is now and will be presumably thereby permanently and con- 
tinuously prevented from engaging in any occupation whatsoever for 
remuneration or profit, and such disability has existed for more than 
sixty days prior to the commencement of this action, which was inst1- 
tuted 19 April, 1934.” 

3. On appeal to the Superior Court, a jury trial was waived and the 
court found the facts as alleged by the plaintiff. 

From a judgment for the plaintiff the defendant appeals, assigning 
errors. 


Thomas Troy Wyche in propria persona. 
Johnson, Rollins & Uzzell for defendant. 


Stacy, C. J. The demurrer to the evidence was properly overruled 
on authority of the first Mitchell case, 205 N. C., 721, 172 S. E., 497. 
But the facts found by the court are insufficient to support the jyudg- 
ment, i that it is not made to appear when the defendant received due 
proof of plaintiff’s disability, and that such disability had then existed 
for not less than sixty days, as provided by the policy. Hundley v. Ins. 
Co., 205 N. C., 780, 172 8. E., 361; Rhyne v. Ins. Co., 199 N. C., 419, 
154 8. E., 749; Guy v. Casualty Co., 151 N. C., 465, 66 S. E., 437. 
Hence, the cause will be remanded for further proceedings as to justice 
appertains and as the rights of the parties may require. 

Error and remanded. 
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STATE OF NORTH CAROLINA vy. RAVENSFORD LUMBER 
COMPANY ET AL. 


(Filed 19 September, 1984.) 


1. Appeal and Error E a— 

The pleadings are a necessary part of the record proper upon appeal, 
and where the pleadings are omitted from the record, the appeal must be 
dismissed. Rule of Practice No. 19, sec. 1. 

2. Appeal and Error E g— 

The Supreme Court can judicially know only what properly appears on 

the record. 


SCHENCK, J., took no part in the consideration or decision of this case. 


Appear by respondent, Ravensford Lumber Company, from Schenck, 
J., at May Term, 1934, of Brncomwne. 

Special proceeding, instituted under authority of chapter 48, Public 
Laws 1927, to condemn lands for park and recreational purposes in the 
Great Smoky Mountains of North Carolina. 

It appears from the record that the jury of view made its award, 
from which the respondents appealed to the Superior Court, where the 
issue of damages was tried de novo before a jury. 

Certain alleged items of expenses, including taxes and insurance pre- 
miums, paid by respondent pendente lite, were not allowed as elements 
of damage, the court being of opinion that their recoverability could not 
arise until after final judgment and “after the commissioners have deter- 
mined whether they elect to acquire the title.’ Objection; exception. 

Judgment on the verdict was entered at the November Special Term, 
1938, from which an appeal was noted, but not prosecuted, and the same 
was canceled by payment 30 April, 1934. 

Thereafter, upon motion in the cause, it was determined that respond- 
ent 1s precluded from claiming, by way of expenses incurred, taxes and 
Insurance premiums paid pendente lite, as damages for the lands con- 
demned in this proceeding. From this ruling the respondent appeals, 
assigning errors. 


Winborne & Proctor and Johnston & Horner for petitioner. 
Jones & Ward and Johnson, Lollins & Uzzell for respondents. 


Sracy, ©. J. It may well be doubted whether any valid exceptive 
assignment of error has been made to appear, but as the pleadings on 
which the case was tried have been omitted from the record, the appeal 
must be dismissed in accordance with the uniform practice in such cases. 
Payne v. Brown, 205 N. C., 785, 172 8. E., 348; Parks v. Seagraves, 
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208 N. C., 647, 166 8. E., 747; Armstrong v. Service Stores, 2038 N. C., 
931, 165 S. E., 680; Hverett v. Fair Association, 202 N. C., 838, 162 
S. E., 896; Pruitt v. Wood, 199 N. C., 788, 156 8. E., 126. Failure to 
send up necessary parts of the record proper has uniformly resulted in 
dismissal of the appeal. Riggan v. Harrison, 203 N.C, 191, 165 8. F., 
358; Waters v. Waters, 199 N. C., 667, 155 S. E., 564. 

It is provided by Rule 19, sec. 1, of the Rules of Practice, that “the 
pleadings on which the ease is tried, the issues, and the judgment ap- 
pealed from shall be a part of the transcript in all cases.” The plead- 
ings are essential in order that we may be advised as to the nature of 
the action or proceeding. Walers v. Waters, supra. We can judicially 
know only what properly appears on the record. Chesson vr. Bank, 190 
N. C., 187, 129 S. E., 403; S. ov. Wheeler, 185 N. C., 670, 116 S. B., 418; 
Walton v. McKesson, 101 N. C., 428, 78. E., 566. 

Appeal dismissed. 


ScuEnck, J., took no part in the consideration or decision of this case. 





A. R. CAHOON, J. 8S. MANN anp HENRY JONES v. THE BOARD OF COM- 
MISSIONERS OF HYDE COUNTY anv THE BOARD OF EDUCATION 
OF HYDE COUNTY. 


(Filed 19 September, 1934.) 


1. Appeal and Error J f— 

While the Supreme Court on appeal in injunctive proceedings may 
review questions of fact as well as of law, there is a presumption that 
the proceedings in the lower court are correct, and appellant must show 
error. 

2. Appeal and Error A e— 

Where it appears upon appeal in proceedings to enjoin the borrowing 
of money by the board of commissioners of a county, that the money has 
already been borrowed, the question sought to be prasented becomes 
academic. 


Civit action, before Devin, J., at June Term, 1934, of Hypr. 

This action was brought by the plaintiffs to restrain the defendants 
from borrowing the sum of $15,000 from the State Literary Fund for the 
purpose of enlarging a school building. The plaintiffs asserted that the 
publie debt of Hyde County for school purposes exceeded eight per cent 
of the total valuation of property in the county, and as a result the 
defendants were without power to borrow money. 
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The trial judge found certain pertinent facts, which are as follows: 

(a) “The assessed value of all property in Hyde County, the last 
assessment, was $3,709,548. Its indebtedness for school purposes is less 
than five per cent of the assessed value.” 

(b) “There is now outstanding a county bond issue of $275,000, issued 
to vefund indebtedness incurred for roads and bridges, for necessary 
county expense, aid for school purposes. Of this only $75,000 is defi- 
ultely shown to cover indebtedness for schools. Of the remainder, two 
amounts are dupheations and there is no record whatever to show for 
what purpose the original indebtedness was incurred or where the money 
originally went. These properly ought not to be added to the indicated 
indebtedness for school purposes. While the school indebtedness in- 
eluded in the refunding bond issue may be larger than the spectfie 
items indicated, the court finds as a fact that the total indebtedness for 
schools is less than the statutory mit.” 

(c) “The court further finds that the county of Hyde is now in de- 
fault in the payment of interest on its bonds in the sum of approxi- 
mately $56,941, and on principal approximately $31,000, and that the 
county now has on hand to be apphed to said indebtedness the sum of 
434,868.78.” 

Upon the foregoing facts the court was of opinion that the defendants 
were authorized to borrow the said sum of $15,000 for the purpose indi- 
‘ated, and dissolved the injunction. 

Thereupon the plaintiff appealed. 


H.C. Carter for plaintiff. 
(eo, T. Davis and MacLean & Rodman for defendants. 


Brocpen, J. “It 1s well settled that in an action of this kind this 
Court can review the evidence and determine questions of fact as well 
as of law, but there is a presumption that the proceedings in the court 
below are correct, and the appellant must show error.” Parker v. Deb- 
nam, 195 N. C., 56,141 8. E., 5385; Casile ». Threadgill, 203 N. C., 441, 
1665. E., 313; Shelly v. Grainger, 204 N. C., 488, 168 S. E., 736. 

There was evidence to support the findings of fact made by the trial 
judge. Moreover, it has been made to appear to the court that $10,000 
of the sum involved in the proceeding has already been borrowed and 
used by the county for the purpose indicated. Consequently, the ques- 
tion presented is academic. Jfoore v. Monument Co., 166 N. C., 211, 
$1.8, E., 170; Rousseau v. Bullis, 201 N.C., 12. 

Affirmed. 
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VIRGINIA-CAROLINA JOINT STOCK LAND BANK OF NORFOLK y. 
BOARD OF COUNTY COMMISSIONERS OF PASQUOTANK COUNTY 


ET AL. 
(Filed 19 September, 1934.) 


Taxation OC c—~Where value of bank stock for taxation has not been de- 
termined according to statute, commissioners may be restrained from 
listing such stock for taxation. 


Where, in a suit by a bank against a board of commissioners of a county 
to restrain the board from listing shares of stock of plaintiff bank for 
taxation, it appears that the method for determining the value of the 
bank stock for taxation, prescribed by sec. 600, ch. 204, Public Laws of 
1933, has not been followed, judgment continuing the temporary restrain- 
ing order to the hearing will be affirmed. 


AvpreaL by defendants from Devin, J., at Chambers, Elizabeth City, 
5 May, 1934. From Pasqvotanx. 

Civil action to restrain the defendants from attempting to list for 
taxation for the years 1924 to 1933, inclusive, shares of stock in plaintiff 
bank, the same never having been lsted nor the value thereof deter- 
mined by the State Board of Assessment, as provided by the several 
Machinery <Acts. 

From an order continuing the injunction to the hearing the defend- 
ants appeal, assigning errors. 


Worth & llorner for plaintiff. 
John B, McMullan and John H, Hall for defendants. 


Stacy, C. J. The lability to taxation of shares of stock in plaintiff 
bank was not decided in the Court below, nor is the question before us 
for decision. 

The appeal presents a question of procedural law only. It is conceded 
that in the instant case the method prescribed by section 600, chapter 
204, Public Laws 1938, for determining the value of bank stock for 
taxation, has not been followed. Rockingham v. Hood, Comr., 204 
N.C., 618, 169 S. E., 191; Mfg. Co. v. Comrs. of Pender, 196 N. C., 
744, 147 S. E., 284. The injunction, therefore, was properly continued 
to the hearing. 

The cases cited and relied upon by defendants are distinguishable, in 
that they deal with species of property other than shares of stock in 
banks, banking associations, and trust companies, segregated for special 
consideration or administration under the Machinery .\ct. 


Affirmed. 
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WILMA E. FERRELL y. METROPOLITAN LIFE INSURANCE COMPANY. 
(Filed 19 September, 1934.) 


Trial D b: Insurance P d—Evidence on issue of payment of premium held 
conflicting, and directed verdict in insurer’s favor was error. 


Where the right of plaintiff to recover upon a policy of life insurance 
in which she is named beneficiary is made to depend solely upon whether 
a premium thereon had been paid, and plaintiff introduces insurer’s 
receipt therefor, but insurer introduces evidence that the insured’s check 
given in payment was worthless and was returned to insured upon his 
written acknowledgment that the receipt had been lost, and plaintiff testi- 
fies that the purported signature of insured to the acknowledgment was 
not genuine: Held, the evidence as to payment was conflicting and raised 
an issue for the jury, and the direction of a verdict in insurer’s favor 
was error. 


AppreAL by plaintiff from Devin, J., at May Term, 1934, of Cur- 
RITUCK. 

Civil action to recover on a $2,000 policy of life insurance. 

Upon the hearing the issuance of the policy in suit upon the hfe of 
plaintiffs husband, she being named as beneficiary therein, the payment 
of the first semiannual premium on 26 April, 1932, and the death of the 
insured on 5 February, 1933, were all admitted. Thereupon, the plain- 
tiff offered in evidence an official receipt for the semiannual premium 
due 26 October, 1982, found by her after her husband’s death, and 
rested. The genuineness of the signature on this receipt was not qucs- 
tioned. 

In answer, the defendant offered evidenee tending to show that the 
semiannual receipt of 26 October, 1932, was issued upon tender of a 
cheek which proved to be worthless; that said check was returned to the 
assured 18 January, 1933, upon written acknowledgment by him that 
the official semiannual receipt of 26 October, 1932, had been lost. 

In rebuttal, the plaintiff testified that the purported signature of her 
husband to said acknowledgment was not genuine. 

The court directed a verdict for the defendant, and from the judgment 
entered thereon the plaintiff appeals, assigning errors. 


C. R. Morris and John H. Hall for plaintiff. 
Worth & Horner for defendant. 


Stacy, C. J. The plaintiff made out a prima facie case. The de- 
fendant offered evidence tending to show that the policy in suit lapsed 
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for nonpayment of semiannual premium due 26 Octoker, 1932. The 
credibility of defendant’s defense was challenged by plaintiff’s denial 
of assured’s signature to the written acknowledgment. This made it a 
case for the jury. 

There was error in directing the verdict. 

New trial. 





WHITING MANUFACTURING COMPANY y. CAROLINA. ALUMINUM 
COMPANY. 


(Filed 19 September, 1934.) 


1. Eminent Domain B b—Defendant hydroelectric company held to have 
power of eminent domain to acquire lands for generation of elec- 
tricity. 

Where a corporation is authorized by its charter to generate and sell 
electricity, build dams and hydroelectric plants necessary to the genera- 
tion of such hydroelectric power, and is therein given power of eminent 
domain to acquire the necessary rights of way and lands for its dams and 
the ponding of water if it could not agree with the owners of such lands 
upon a purchase price, and in pursuance of its charter powers such corpo- 
ration builds hydroelectrie plants and generates and sells electricity to 
municipalities and individuals as well as electric power to private manu- 
facturing plants, such corporation is a public-service corporation and has 
the power of eminent domain, N. C. Code, 1705, 1706, end it cannot be 
successfully contended that its taking of lands for ponding water neces- 
sary for one of its dams is a taking of private lands for a private use, 
N. C. Constitution, Art, I, see. 17, Federal Constitution, 14th Amendment, 
sec. 1, nor does the fact that such public-service corporation also engages 
in private enterprises not connected with its public service alter this 
result. 


2. Eminent Domain D a-——Defendant held estopped to complain that reg- 
ular condemnation proceedings were not had by plaintiff. 

Where a power company has the right of condemning lands by a cer- 
tain method prescribed by statute and its charter, but title to certain 
land covered by its ponded water is in dispute between it and one claim- 
ing title, and such land is covered by its ponded water for a number of 
years and claimant repeatedly refuses to sell until other unrelated dis- 
putes between it and the power company are Settled, and in an action 
in ejectment by the power company in which it prays that if it be deter- 
mined that defendant is the owner of the land, permanent damages be 
assessed and it be given title to the property, the defendant fails to 
demand that the land be regularly condemned, but demands damages for 
trespass, and acquiesces in a jury trial, the defendant is 2stopped to com- 
plain that plaintiff did not pursue the method of condemnation prescribed 
by statute and its charter. 
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8. Eminent Domain C e—~Measure and amount of damages for taking of 
lands under the power of eminent domain. 


Where an electric power company, under the power of eminent domain, 
has erected a permanent dam that has ponded water back upon the lands 
of a private owner, the measure of damages recoverable by the owner 
is the fair market value of the land so taken at the time of the taking, 
in arriving at which the jury may consider the value of the land in con- 
nection with all the uses to which it could have been reasonably put, and 
not exclusively its value for the purpose for which it was used by the 
owner at the time of the taking, it being the object of the law to fully 
compensate the owner for his lands, and the charge of the trial court to 
the jury on the issue of damages in this case is held to be without error. 


AppEaL by plaintiff from McElroy, J., and a jury, at March Term, 
1934, of GraHam. No error. 

This is an action of ejectment, brought by plaintiff, a corporation, 
against defendant, a corporation, to recover possession of about one 
acre of land in Graham County, North Carolina, on Snowbird River, 
in the shape of a triangle. The plaintiff alleged that 1t was the owner 
of the land and defendant 1s in the wrongful possession of same. The 
defendant denied that plaintiff was the owner and set up as a defense 
certain statutes of hmitation. The defendant, as a further defense, sct 
up the following: “(1) The defendant, the Carolina Aluminum Com- 
pany (formerly the Tallassce Power Company), 1s a corporation, created 
by the act of the General Assembly of North Carolina, chapter 122 of 
Private Acts of 1905, and duly organized thereunder; that among other 
rights, powers, and privileges conferred by said act of the Legislature 
this defendant was given the right to own, construct and develop and 
operate dams and water powers, with all the rights and privileges inci- 
dent thereto, including the right of eminent domain for condemning 
land for the ponding of water and other purposes, which charter or act 
of the Legislature is referred to as fully as if written herein, and asked 
to be made a part of this answer. (2) This defendant says that it is 
informed and believes that in the event the plaintiff establishes a supe- 
rior title to that portion of the lands described in the complaint, which 
is claimed by the defendant, or if it establishes damages thereto, that it 
has the right to have said land condemned in this action, and permanent 
damages assessed by the jury in this action for the value of that portion 
of the property which is claimed by the defendant if the plaintiff estab- 
lishes superior title thereto; and this defendant here elects that should 
plaintiff establish its right to the portion of the land claimed by the 
defendant, that permanent damages be assessed therefor. 

“Wherefore, haying fully answered, defendant prays that the action 
be dismissed and that it go without day and recover its cost; or, in the 
event that plaintiff establishes superior title to the portion of the land 
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described in the complaint, claimed by the defendant, thet the same be 
condemned and permanent damages assessed therefor in this action.” 

The defendant also, in a supplemental answer, set up a contract be- 
tween the two corporations (Tallassee Power Company, predecessor 
in title), in which certain things were to be done by each corporation, 
and that in the contract it had a right to purchase the land at $10.00 an 
acre. The plaintiff made reply denying the material allegations of the 
defense of defendant corporation, and set up the following: “That it is 
advised, informed, and believes that the defendant was not at the time of 
the trespass and is not now a public-service corporation, and had not 
then nor has it yet complied with or brought itself within the require- 
ments and provisions of the Constitution, and the laws of North Caro- 
lina made in pursuance thereof, to justify and invest in 11 the right and 
power of eminent domain; that the defendant is, in reality, and was at 
the time of the trespass, existing, acting, and doing business only as 
auxiliary corporation of the Aluminum Company of America, which is 
a corporation of some foreign state, and wholly concerned and employed 
in strictly private business and enterprise and not publ.c service, and 
plaintiff says to allow the defendant to take plaintifi’s property under 
the guise of a public-service corporation, as it seeks to do, would be 
taking private property for a private use and without due process of law, 
in contravention and against the provisions of section 1 of the 14th 
Amendment of the Constitution of the United States of America and 
Article I, section 17, of the Constitution of the State of North Carolina, 
and the laws thereof.” 

The plaintiff, also in reply to defendant’s supplementiul answer, says 
that the contract referred to of 5 October, 1917, expired and became 
inoperative after 1 May, 1920. The plaintiff further says: “However, 
if the court should hold that the defendant is entitled to have plaintiff’s 
land condemned and permanent damages assessed, which right this 
plaintiff denies, then this plaintiff would show the court further and 
asks leave to amend its complaint by supplementing and adding thcreto 
the following paragraph, to wit: 

“That the plaintiff’s lands described in the complaint is situated on 
and covers and embraces a large scope of Big Snowbird River, which 
river, on account of its geographic location, its large volume of water, 
rapid and average flow, and other attendant facilities, made it favorably 
adaptable and highly suitable and valuable for potential water power, 
and plaintiff’s said land was, in addition to the other valuable and 
adaptable usec, of great and high value as a water ower proposi- 
tion, ete. 

“The defendant, well knowing the location, boundary, and title of 
plaintiff’s land before and at the time it completed its lake and appro- 
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priated the same, made no effort whatever to purchase said land from 
the plaintiff, or to procure its consent for its use, and that if the defend- 
ant contends that it had the right of power of eminent domain at that 
time, plaintiff alleges and shows to the court that it made no attempt or 
effort whatever to exercise such right as prescribed by the laws of the 
State of North Carolina, but that it, without the knowledge or consent 
of plaintiff, chose to confiscate or take the same without purchase or due 
process of law.” 

After setting forth other matters, the plaintiff made the following 
prayer: “Wherefore, plaintiff prays judgment of the court against the 
defendant: (1) For relief of ejectment of defendant from its land as 
demanded in the complaint. (2) For $750.00 for amount due by de- 
‘fendant for rental value of said land. (3) If the court should hold that 
defendant has the right to condemn and appropriate the plaintifi’s land, 
then plaintiff demands judgment for: (a) $4,000 permanent damages; 
(b) $500.00 as punitive damages; (c) for the costs of this action and 
such other and further relief and remedies in the premises as to the 
court may seem just and proper.” 

The defendant, in reply, among other things, says: “That the said 
plaintiff, as this defendant 1s advised and believes, has sold and con- 
veyed to the Champion Fibre Company, under decd dated 19 December, 
1926, and recorded in the office of the register of deeds of Graham 
County, North Carolina, in Book 36, page 1, all of the exclusive rights, 
privileges, and easements conveyed to it under said contract between 
it and the defendant, thereby creating a continual or perpetual right 
or easement to it or its grantees, to the use of said water in said reser- 
voir for transportation purposes.” 

The defendant. makes the following prayer: “Wherefore the defend- 
ant prays judgment: (1) That the court order specific performance by 
the plaintiff of each and every of the terms of the contract of 5 October, 
1917, providing for the conveyance of any lands owned by the plaintiff 
which have not heretofore been conveyed to the defendant at the price 
of $10.00 an acre, be complhed with. (2) That the court decree that 
the plaintiff is estopped by its contract and by its acts and conduct from 
demanding from the defendant a greater sum than $10.00 pcr acre for 
any lands owned by it that may be overflowed by the waters impounded 
by the Melton or Santectlah Dam, and that it be required to execute 
deed therefor upon the payment, or tender, to it of the sum of $10.00 
per acre for all such lands to which it held title at the date of the com- 
mencement of this action.” 

The plaintiff replies to this and sets up a letter dated 11 May, 1928, 
from an agent of defendant, requesting extension of the contract of 
5 October, 1917, which plaintiff refused on 18 May, 1928, contending 
the contract expired 1 May, 1920. 
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The following issues were submitted to the jury by the court below, 
and their answers thereto: “(1) Is the plaintiff the owner of that por- 
tion of the land described in the complaint shown on the map from 
B to 2 and from 2 to 7, 7 to 8, and from 8 back to B, which is now in 
the possession of the defendant? A. ‘Yes.’ (2) Is the defendant in the 
unlawful and wrongful possession of said land? <A. ‘Yes’ (3) If so, 
is the plaintiff required under the terms of the contract to convey said 
land to the defendant at $10.00 per acre? A. ‘No’ (4) Is the plain- 
tiff estopped under the terms of its contract and by its acts and conduct 
to charge the defendant more than $10.00 per acre? A. ‘No’ (5) Is 
the plaintiff, under its contract with the defendant and by its acts and 
conduct, estopped to assert its right to the possession of said land? A. 
‘No. (6) What permanent damages, if any, 1s the plaitiff entitled to 
recover of the defendant for the lands in question? A. ‘$350.00. ” 

The court below rendered judgment in accordance with the verdict 
and in the judgment is the following: “It 1s thereupon considered, 
ordered, adjudged, and decreed by the court that the defendant, Carolina 
Aluminum Company, upon the payment into court of the sum of 
$350.00, together with the costs of this action, be and 1t is hereby vested 
with a permanent casement, with the right of possession for the purpose 
of flooding that part of plaintiff’s land shown on the court map and lying 
within the lines indicated: Beginning at the letter ]3 and running 
thence to the figure 2; thence from figure 2 to figure 7; thence from 
figure 7 to figure 8; thence from figure 8 to the letter B, the point of 
beginning, so long as the said defendant, Carolina Aluminum Company, 
its suceessors or assigns, shall use said lands in connection with the 
development, production, and use of hydroelectric power generated by 
its Santeetlah hydroelectric development in Graham County.” 

The plaintiff made numerous exceptions and assignments of error, 
and appealed to the Supreme Court. The necessary ones and material 
facts will be set forth in the opinion. 


T. M. Jenkins for plaintiff. 
S.W. Black, Moody & Moody, and R. £. Smith & Soi for defendant. 


Crarkson, J. The charter of the Tallassee Power, Company, which 
was pleaded by defendant, is set forth in chapter 122, Private Laws of 
1905. An amendment changed the name to the Carolina Aluminum 
Company. The charter, among other provisions, contairs the following: 
“See. 4. That said company is authorized and empowered to supply to 
the public, ineluding both individuals and corporations, whether pri- 
vate or municipal, within the State of North Carolina and elsewhere, 
power in the forms of electric current, hydraulic, pneumatic, and steam 
pressure, or any of the said forms, or any other forms fcr use in driving 
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machinery, and for light, heat and all other uses to which the power so 
supphed can be applied. . . . And the company may acquire, own, 
hold, sell or otherwise dispose of water power, water privileges in the 
State of North Carolina, and locate, acquire, construct, equip, maintain 
and operate all necessary plants for generating and developing by water, 
steam, or any other means, and for storing, using, transmitting, dis- 
tributing, selling and developing power, including dams, gates, bridges, 
sluices, tunnels, stations and other buildings, and all other works, struc- 
tures, machinery and apphances which may be necessary to operate said 
plants. . . . See. 5. To carry on and conduct the business of gener- 
ating, making, transmitting, furnishing and selling electricity fo the 
purpose of hghting, heat and power, and transmission of power, and to 
furnish and sell, and to contract for the furnishing and sale to persons, 
corporations, towns and eities of electricity. . . . For all uses and 
purposes for which electricity 1s now or may be hereafter used. 

Sec, 6. And, whenever any land for the location of a dam or dams, or of 
a canal or canals, or for ponding of water, or any other lands or mghts 
of way may be acquired by said company fer the purpose of constructing 
and operating its works, or for conducting the business herein author- 
ized, or any part of said business, and the said company cannot agree 
with the owner thereof for the purchase of the same, the same may be 
condemned and taken and appropriated by said company.” 

The act provides if the power company cannot agree with the owner 
on a price for the purchase of the land a certain method is set forth to 
condemn it—commissioners, ete., appointed. The Santeetlah develop- 
ment consists of a reinforced concrete dam about 214 feet high and 
1,300 teet across the top opening, down to the width of the river at the 
bottom. The lake covers an area of about 3,000 acres. It took approxi- 
mately two years to construct the dam. This dam backs the water over 
the aere of Jand in controversy on Snowbird River, a tributary of 
Cheoah River. The project was completed in 1926 and the land in 
controversy covered with water. The capacity of the plant is 66,000 
horsepower. The testimony of defendant’s witnesses was to the effect 
that the acre of land in 1926 was worth $10.00, $15.00, $30.00 and 
$100.00 for the acre. The plaintiff’s witness, D. B. Burns, was to the 
effect: “I have an opinion as to its reasonable market value when it 
was covered with water in 1926, and know the capabilities of this prop- 
erty and the uses for which it is adapted, its reasonable market value 
was $1,940.00 per acre. This land was valuable as a water-power propo- 
sition and in giving my opinion I took into consideration its adapta- 
bihty for water-power purposes.” 

It was in evidence that the defendant, since the project was com- 
pleted, has been selling power to the following public-service corpora- 
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tions: Tennessee Power Company, Tennessee Electric Company, Caro- 
lina Power and Light Company, Nantahala Power Company, Knoxville 
Power Company, and Aluminum Company of America, at Alcoa. 

Part of the time it would be used directly at Knoxville, and other 
times it would supply the area between Chattanooga, Knoxville and 
Alcoa. Served the territory all the way from Knoxville to Chattanooga. 
The Carolina Power and Light Company serves Newport, Asheville, 
Kingsport, and Knoxville. The Nantahala Power and Light Company 
serves Balsam Mountain and Murphy, and supplies the following towns: 
Franklin, Andrews, Tapoco, Robbinsville, and Marble. It supplies a 
large manufacturing plant in the vicinity of Sylva, but does not supply 
the town. Defendant sells about 20 per cent of the output to the Ten- 
nessee Electric Company; about 20 per cent to the Carolina Power and 
Light Company; between 1 and 5 per cent to Nantahala Power and 
Light Company; from 1 to 5 per cent to Knoxville Power Company; 
and the balance to the Aluminum Company of America at its plant in 
Alcoa. 

The plaintiff’s witness, D. B. Burns, further testified, in part: “I 
don’t know how many acres of land was sold to Tallassee Power Com- 
pany, now Carolina Aluminum Company, in the Santeetlah reservoir; 
I would guess around 50 acres. They took a deed. ‘T'he land is now 
covered by water. We sold it at ten dollars an acre unJer the terms of 
the contract. . . . I assumed when we sold it they were to cover it 
with water. It was so stated in the contract.” 

J. E. S. Thorpe testified for defendant, in part: “I had a conversation 
with D, B. Burns in regard to the purchase of this acre of land. It was 
in 1930, after I moved to Bryson City.” Witness was asked the ques- 
tion: “What was the conversation about this acre?” Witness answered: 
“T asked Mr. Burns why he was making so much to do with this small 
area in the Santeetlah basin, and he said he agreed,” . . . “He said 
it did look trivial to him, too. I said, why don’t you sell it to the com- 
pany at a fair price. You know what land sells for in that section. 
He said, no, I won’t sell it until we reach an agreement for all the Ten- 
nessee River with your company, that is, Nantahala Power and Light 
Company, and says, I am holding it over your head. I said that I 
thought this was an unethical position to maintain, and that I thought 
I could arrange an agreement. He said not only your company lands, 
but over on the Tennessee River. He placed it beyond the pale of 
anything.” 

The first question: Was defendant a public-service corporation and 
serving the public, and did the defendant have the right of eminent 
domain? We think so. The charter gave it all rights, privileges, and 
powers of a public-service corporation. The evidence ‘was to the effect 
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that it was carrying out the purposes of its charter and generating and 
selling electricity. This power of eminent domain to such a corpora- 
tion has long been the pubhe policy of the State. N. C. Code, 1931 
(Michie), sec. 1705, is as follows: “For the purposes of this chapter, 
unless the context clearly indicates the contrary, the word ‘corporation’ 
includes the bodies politic and natural persons, enumerated in the fol- 
lowing section, which possess the power of eminent domain.” 

Section 1706: “The right of eminent domain may, under the provi- 
sions of this chapter, be exercised for the purpose of constructing their 
roads, canals, lines of wires, or other works, which are authorized by 
law and which involve a public use or benefit, by the bodies politic, 
corporation, or persons following: (1) Railroads, street railroads, plank 
road, tramroad, turnpike, canal, telegraph, telephone, electric power or 
hghting, public water supply, flume or incorporated bridge companies. 
(2) Municipalities operating water systems and sewer systems and all 
water companies, operating under charter from the State or license from 
municipalities, which may maintain public water supplies, for the pur- 
pose of acquiring and maintaining such supplies. (38) Persons operat- 
ing or desiring to operate electric light plants, for the purpose of con- 
structing and erecting wires or other necessary things,” ete. 

In Land Co. v. Traction Co., 162 N, C., 314 (315), it is said: “The 
plaintiff contends that the Piedmont Traction Company cannot exercise 
the power of eminent domain because under its charter it is authorized 
to engage in private business in addition to its authority to operate a 
street railway, which is a quasi-public business. We think the law is 
clearly stated thus in 15 Cye., 579: ‘But the fact that the charter powers 
of the corporation, to which the power of eminent domain has been dele- 
gated, embrace both private purposes and pubhe uses does not deprive 
it of the right of eminent domain in the promotion of the public uses.’ 
The traction company has the power of eminent domain, not only by 
virtue of its charter, but by Revisal, secs. 1138 and 2575; Street R. R. 
Company v. R. R., 142 N. C., 423.” 

Plaintiff in its brief states the law thus: “The law of the land, in this 
relation here, 1s that private property cannot be taken for private use, 
with or without compensation, without the consent of the owner, and 
can never be taken under the power of eminent domain, except for pub- 
lie use and upon payment of just compensation.” 

The relation here 1s not private use, but defendant is a public-service 
corporation, serving the public. See chapter 32, Electric, Telegraph, 
and Power Companies. Also, see Brown v. Mobley, 192 N. C., 470. 
The right of eminent domain to these public-service corporations makes 
them amenable to State control, The State can control a public-service 
corporation, and has done so. (Michte), supra, sec. 1035, is as follows: 
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“The Corporation Commission shall have such general control and 
supervision as is necessary to carry into effect the provisions of this 
chapter and the laws regulating the companies, corporations, copartner- 
ships, and individuals specified herein, over—(1) railroads, ete., (2) 
telegraph and telephone companies, ete., (8) electric light, power, water 
and gas companies and corporations, other than such as are munici- 
pally owned or conducted, and over all persons, companies, and corpora- 
tions other than municipal corporations now or hereafter engaged in 
furnishing electricity, electric light, current, or power and gas. (4) All 
water power, hydroelectric power, and water companies now doing busi- 
ness in this State, or which may hereafter engage in doing business in 
this State, whether organized under the general or private laws of this 
State or under the laws of any other state or country. Such companies 
are deemed to be public-service companies and subject to the laws of 
this State regulating public-service corporations,” ete. 

The right of the State to establish regulations for public-service corpo- 
rations, and over business enterprises in which the owners, corporate or 
individual, have devoted their property to a public use, and to enforce 
these regulations by appropriate penalties, is now and has long been 
too firmly established to require or permit discussion. Corporation 
Commission v. Mfg. Co., 185 N. C., 17. 

The second question: Did the defendant have the right in this action 
to have permanent damages assessed under its power of eminent domain 
for its permanent trespass on the lands of the plaintiff by the impound- 
ing of its lake with a permanent structure? We think so. 

The serious question presented is the position taken oy plaintiff that 
defendant did not pursue the method set out in its charter to have this 
land condemned? We think on this record this position cannot be sus- 
tained by plaintiff. The land was in dispute. The defendant had the 
land flooded since 1926. The plaintiff knew of this, and to its agent, 


Burns, said: “It did look trivial to him, too. . . . No, I won't sell 
it until we reach an agreement for all the Tennessee River with your 
company. . . . I am holding it over your head.” The land was 


originally contracted to defendant for $10.00 an acre, but the time limit 
to purchase had expired. This witness at the trial testified it was worth 
$1,940.00. This action was commenced by plaintiff 19 May, 1932. Plain- 
tiff stood by for six years and saw this acre flooded, refused to sell it 
to defendant. We think that when defendant in its answer prayed that 
if it did not own the acre of land that the same be condemned and per- 
manent damages assessed in the action, it was incumbent on plaintiff, if 
it wanted the remedy pursued under defendant’s charter, it should have 
so requested. On the contrary, it prayed for $4,000 damages, it ac- 
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quiesced in the jury trial by submitting issues and doing other things 
which it is now estopped to complain of. 

In 10 R. C. L. (Eminent Domain), p. 230, part sec. 194, is the 
following: “It is well settled that an owner of land who knowingly 
allows an expensive public improvement to be erected upon his land 
without proper condemnation proceedings, waives his right to object to 
the validity of the taking, and even when he is constitutionally entitled 
to compensation in advance, he is in such ease estopped from asking 
for an injunction against the continued occupation of his land, or from 
attempting to require possession by writ of entry or ejectment proceed- 
ings. Furthermore, an owner who has so acted may himself be en- 
joined from attempting forcibly to remove or destroy the works that 
have been constructed upon his land. In certain cases, however, the 
rule has no application, as, for example, where a dam was properly 
constructed upon land acquired for the purpose and where as a conse- 
quence not anticipated by the owner it effected a flooding of land not 
taken. When the only ground for complaint is that compensation has 
not been paid in advance, an owner who allows the work to be con- 
structed without objection cannot treat the taking as unlawful, even to 
the extent of bringing a common-law action of trespass, 1f there is a 
statutory proceeding available for the ascertainment of damages. The 
fact that a landowner stands by and acquicsces in or even consents fo 
the appropriation of his land for public use does not, however, amount 
to a waiver on his part of his right to claim compensation for the land 
taken and the damage inflicted.” 

In fouse v. Kinston, 188 N. C., 1 (11), speaking to the subject: “We 
think the principle in Keener v. Asheville, 177 N. C., 4, applicable. It 
is there said: ‘In this view, the present case, we think, comes clearly 
within the recent decision of Mason v. Durham, 175 N. C., 638. There 
the county commissioners, in straightening a public road, had taken a 
strip of plaintifi’s land. In an action to recover damages, defendants 
denied plaintiff’s ownership of the land and, generally, his right of 
action, and on the hearing resisted recovery for the reason, among others, 
that plaintiff’s remedy was in petition to the board of commissioners, as 
the statute provided, and it was held, among other things: ‘The county 
board of commissioners, in acting upon a petition by the injured owner 
whose land had been taken for road purposes under a statute providing 
for the assessment of damages by this method, does so in an adminis- 
trative capacity; and where the board has taken and is using the Jand 
for such purposes, and the owner has not followed the special method 
provided and brings his action in the Supertor Court for his damages, 
the defendant’s denial of plaintiff's ownership and its liability for the 
damages waives its right to insist that the slalutory method should have 
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been pursued by the plaintiff. (Italics ours.) Fleming v. Congleton, 
177 N. C., 186; Efird v. City of Winston-Salem, 199 N. C., 33. The 
statutory remedy against the State Highway Commission (a State 
agency) for taking land under the act is exclusive. Long v. Randleman, 
199 N. C., 344. 

The court below charged the jury: “In actions of this kind, our 
Court has laid down the following rule as to the measure of damages: 
The Supreme Court says that it is too well settled thas when for the 
purposes of meeting and providing for a public necessity the citizen is 
compelled to sell his property, or permit it to be subjected to a tempo- 
rary or permanent burden, he is entitled by way of compensation to its 
actual market value. The difficulty arises not so much in fixing the 
standard of the right as in ascertaining what elements or factors may 
be shown in applying the standard. Certainly where by compulsory 
process and for the public good the State invades and takes the property 
of its citizens, in the exercise of its highest prerogativ2 in respect to 
property, it should pay to him full compensation. The lighest authori- 
ties are to that effect. The market value of property is the price which 
it will bring when it 1s offered for sale by one who desires but is not 
obliged to sell it, and is bought by one who is under x0 necessity of 
haying it. In estimating its value all the capabilities may be apphed 
for which it is adapted may be considered, and not merely the condition 
it is in at the time and the use to which it is then applied by the owner.” 

This charge is fully in accord with the authorities in this jurisdiction. 
Power Co. v. Power Co., 186 N. C., 179 (1838); Power Co, v. Hayes, 
1938 N. C., 104 (107); S. v. Lumber Co., 199 N. C., 199. 

We see no error in the court’s overruling plaintifi’s demurrers. The 
plaintiff’s exceptions and assignments of error as to the evidence intro- 
duced by defendant cannot be sustained. The issues submitted by the 
court below were determinative of the controversy, and ‘we see no error 
in submitting them. We see no error in the charge or as to the burden 
of the issue. We see no prejudicial or reversible error or. the record and 
the many exceptions and assignments of error on the part of the plaintiff 
cannot be sustained. From the evidence, the jury awarded plaintiff full 
damage for its one acre of land, which originally plaintiff contracted to 
sell for $10.00 an acre, but the time limit had expired and the jury fixed 
the damage at $350.00 for the acre. 

We see in the judgment of the court below 

No error. 
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EQUITABLE LIFE ASSURANCE SOCIETY OF THE UNITED STATES, 
A CORPORATION, v. GEO. B. LAZARUS anp Wire, HELEN LAZARUS; 
JAMES L. TAYLOR, JR., TrustFeE; THE GUARANTY TITLE AND 
TRUST CORPORATION; H. M. KERR, TRUSTEE IN BANKRUPTCY OF 
GUARANTY TITLE AND TRUST CORPORATION, a Bankrupt: SEA- 
BOARD CITIZENS NATIONAL BANK OF NORFOLK, VIRGINIA, 
TRUSTEE; GREYLING REALTY CORPORATION, NATIONAL SURETY 
COMPANY, Aa CorPoRATION, ETc. 


(Filed 19 September, 1994.) 


1. Appeal and Error J c—Where court determines issues as matter of 
law in case submitted to it by agreement, its findings are not con- 
clusive. 

Where the parties agree that the court should find the facts, its findings 
upon conflicting evidence are as conclusive as the verdict of a jury, but 
where under such agreement the court determines the issues as a matter 
of law, the judgment must be reversed if there is any sufficient evidence 
contrary to the findings made by the court, although there is evidence to 
support such findings. 


2. Payment C b— 
Payment by a debtor to the collecting agent of the creditor is payment 
to the creditor. 


3. Same: Principal and Agent C a~—Evidence held sufficient to raise issue 
of whether party to whom payment was made was collecting agent. 


A mortgage company pledged notes and mortgages executed to it to a 
trustee bank under.a trust indenture to secure the payment of the mort- 
gage company’s bonds, the trust indenture empowering the trustee bank 
to employ agents to collect the pledged notes, and providing that it might 
employ the mortgage company for this purpose, and that in the event 
the mortgage company should refuse or be unable to act as collecting 
agent, the trustee bank should receive reasonable compensation for such 
services. There was evidence that L.’s notes and mortgage, together 
with others, were pledged to the trustee bank under the trust indenture. 
and that thereafter L. paid the mortgage company one note and interest 
on the debt for three years, and that the trustee bank accepted the moncev 
from the mortgage company, surrendered L.’s note and interest coupons. 
which were canceled by the mortgage company and returned to L. There 
was also evidence that the trustee bank knew that for three years the 
mortgage company had been collecting principal and interest on all notes 
pledged, and maintained a collection office for this purpose. Thereafter 
L. paid the mortgage company the full balance of his mortgage debt plus 
an anticipation fee under an agreement that the mortgage and notes be 
eanceled. Before payment to the trustee bank the mortgage company 
became insolvent, and the trustee bank contended that payment to the 
mortgage company did not constitute payment to it. Held, there was 
sufficient evidence to raise the issue of whether the mortgage company was 
a collecting agent for the trustee bank, and the court’s determination as 2 
matter of law that payment to the mortgage company did not discharge 
the debt is held for error. 


SCHENCK, J., took no part in the consideration or decision of this case. 
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Crvin Action, before McElroy, J., at May Term, 1933, of HenprErson. 
On 1 August, 1926, the Guaranty Title and Trust Corporation entered 
into a collateral trust indenture with the Citizens Bank o7 Norfolk, Vir- 
ginia, trustee. This document is voluminous, but recites that the Guar- 
anty Company “has determined . . . to create and issue in the 
wmanner and form as provided in this indenture its certificate to be 
known as the Guaranteed Collateral Trust Gold Certificates of the com- 
pany without hmit as to amount; . . . and whereas the certificates 
are to be issued in series, cach series to be limited te the principal 
amount of not to exceed $1,000,000; and whereas the payment of the 
principal and interest of the certificates is to be gua:anteed by the 
National Surety Company; . . . and whereas, in order to secure 
the payment of the principal and interest of all the certificates at any 
time issued and outstanding under the indenture, . . . the company 
has determined to execute to the Citizens Bank of Norfolk, 
Virginia, as trustee, . . . anindenture . . . and to pledge and 
assign thereunder as security for the respective series of certificates col- 
lateral of the character hereinafter referred to.” Section 2, Article I, 
of said indenture provides that “all securities now or hereafter assigned, 
transferred, pledged, delivered, and set over unto the trustee shall be 
promissory notes and bonds duly executed by individuals, firms, or cor- 
porations, secured by first mortgages or deeds of trust upon improved 
real property owned in fee simple by the respective makers of the notes,” 
ete. The Guaranty Company guaranteed to the holder the payment of 
all of said notes or bonds. 

The trustee had the power in its discretion to foreclose the mortgages 
or deeds of trust or to assign or sue upon any or all of the securities in 
its own name as if it were the beneficial owner thereof. It was further 
provided that the trustee “shall at all times, upon request of the com- 
pany, accept from any debtor the amount owing upon any security 
deposited with the trustee.” It was further provided that “the com- 
pany will well and truly, on or before the 20th day of each month dur- 
ing the continuance of this trust indenture, and so long as any of the 
certificates are outstanding, give notice in writing to the trustee 
of any and all defaults in the payment of principal or interest upon any 
of the securities deposited with the trustee . . . which may be con- 
tinued sixty days prior to the first of such month, and for such purpose 
the trustee will from time to time inform the company with respect to 
any and all collections made by it on account of principal or interest,” 
ete. It was further provided that “the trustee may exercise its powers 
and perform its duties by or through and may select anc. employ agents, 
attorneys, etc., and may in all cases pay to them or ary of them such 
reasonable compensation as it deems proper,” ete. . . . The trustee 
may appoint the company its agent for the collection of any moneys due 
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to the trustee for principal or interest on the securities pledged here- 
under, ete. Also, a portion of section 3, page 62, reads as follows: “Or 
if, for any reason, the company shall refuse, or be or become unable, to 
act as agent for the trustee for the collection of moneys due the trustee 
for principal of or interest on the securities pledged hereunder, the 
trustee shall be entitled to fair and reasonable compensation (over and 
above any and all other compensation to which it would otherwise be 
entitled hereunder) for any services it may render, or shall by the terms 
of this trust indenture be required to render in the execution of the trust 
hereby ereated, in addition to the services ordinarily required of it had 
such default, refusal, or inability to act not occurred.” 

On 16 August, 1926, George L. Lazarus negotiated a loan of $5,500 
from the Guaranty Title and Trust Corporation of Norfolk, Virginia. 
This loan was evidenced by seven notes or bonds, all dated 16 August, 
1926. The first three bonds were in the sum of 4500.00 each, and the 
last four in the sum of $1,000.00 each. Each of said bonds was payable 
to bearer “at the office of the Guaranty Title and Trust Corporation of 
Norfolk, Virginia.” The first bond for $500.00 matured 16 .\ugust, 
1928, and the second bond matured 16 August, 1929. These notes were 
deposited in the hands of the Citizens Bank of Norfolk, Virginia, on 
23 November, 1926, under and by virtue of the terms of the trust inden- 
ture hereinbefore mentioned, along with many other bonds and notes 
of hke character, totaling a large sum. Each of the Lazarus bonds had 
attached to 1t interest coupons in the sum of $15.00. 

After procuring the money Lazarus began making payments upon the 
indebtedness. When the first bond for $500.00 matured on 16 August, 
1928, Lazarus paid the same in full to the Guaranty Title and Trust 
Corporation and received from said corporation the said bonds marked 
“canceled,” and with the following words stamped thereon: “Paid 
Guaranty Title and Trust Corporation, Norfolk, Virginia.” Lazarus 
also paid thirty-five interest coupons to the Guaranty Title and Trust 
Company, and each of said coupons was returned to him by said Guar- 
anty Corporation marked “caneeled” and stamped thereon “Guaranty 
Title and Trust Corporation of Norfolk, Virginia,” ete. Lazarus test1- 
fied as follows: “When the notes were due, or about ten days before they 
were due, I always got a letter from the office of the Guaranty Title and 
Trust Corporation of Norfolk, Virginia, . . . and I always sent 
the money on that date, and they would send me a receipt and coupon 
of what I paid. . . . After [ paid the money I would later on 
receive coupons through the mail.” 

On or about 12 April, 1929, the defendant Lazarus applied to the 
plaintiff Insurance Company for a loan of $8,000 on his property. In 
order that the plaintiff should have a clear title it was necessary to pay 
off the loan of $5,000 to the Guaranty Title and Trust Corporation. 
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Thereupon, on 1 April, 1929, Lazarus wrote a letter to the Guaranty 
Title and Trust Corporation, as follows: “I am contemplating leaving 
this part of the country and liquidating all my business here and would 
like to straighten up that loan for $5,000 on my house. The number 
of the loan is 3492. Kindly let me know at once how soon I can take 
this off.” On 8 April, 1929, the Guaranty Title and Trust Corporation, 
through its vice president, Virginius Butt, replied to the Lazarus letter 
as follows: “Answering your letter of 1 April, relative to retiring your 
loan at Hendersonville, we have communicated with the holders of your 
notes, who agree to accept retirement of the unpaid balance, aggregat- 
ing $5,000, for a premium of three per cent, or $150.00 Your check in 
the principal amount of $5,300, with interest on $5,000 from 16 Febru- 
ary, 1929, to date of remittance should be forwarded to us at your con- 
venience and the notes will be returned.” Thereafter, on 2 May, 1929, 
the attorneys for Lazarus duly sent a check for $5,365, payable to the 
Guaranty Title and Trust Corporation. There was a notation on the 
check to the effect that it was in payment for the balance of principal, 
interest and anticipation fee of $300.00. This check was duly deposited 
by the Guaranty Corporation to its credit in the Seaboard Citizens 
National Bank of Norfolk, and on 4 May the Guaranty Corporation 
acknowledged receipt of check to the attorneys of Lazarus, stating in 
the letter, “Instructions are going forward to our accounting depart- 
ment today to forward notes, deed of trust and insurance policies, which 
will probably be mailed on Monday.” 

Lazarus did not receive his papers and the Guaranty Title and Trust 
Corporation was placed in the hands of a receiver on 25 June, 1929, and 
afterwards became a bankrupt. 

The Citizens Bank of Norfolk, Virginia, was duly merged with the 
Seaboard Citizens National Bank of Norfolk, and under and by virtue 
of provision in the trust indenture the said Seaboard Citizens National 
Bank became the successor trustee to the original trustee named in the 
indenture. 

Lazarus made ten payments to the Equitable, and testified subsc- 
quently: “A man came in and asked me about the loan and said he 
represented the Guaranty Title and Trust Company, anc said it hadn’t 
been paid. . . . After I found out about it, I did not make any 
more payments to the Equitable. . . . No one ever sent me any 
notice to pay anything on this mortgage after Mr. Taylor sent this 
money; they haven’t until this day.” 

On 18 April, 1931, the Equitable Life Assurance Society of the 
United States instituted this suit against Lazarus, the trustee in bank- 
ruptcy of the Guaranty Title and Trust Company, the Seaboard Citizens 
National Bank of Norfolk, and all other persons having interest in the 
transaction for the purpose of foreclosing its deed of trust and for re- 
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moving and canceling the deed of trust securing the loan to the Guar- 
anty Title and Trust Corporation as a cloud upon the title. 

When the cause came on for hearing a jury trial was waived and all 
parties “consented that the matter may be presented to and heard by 
the trial judge, and if there develops on the trial any disputed question 
of fact, then the parties agreed that the trial judge might find the facts 
and answer the issues to be submitted for that purpose.” There was a 
certain stipulation in the record which has no bearing on the decision 
in this case, 

The trial judge heard the evidence and submitted two issues, as follows: 

1. “Have the Lazarus notes and deed of trust, being those in contro- 
versy in this action and now held by the defendant Seaboard Citizens 
National Bank, trustee, been legally paid and discharged, as alleged in 
the complaint ?” 

2. “If not, what amount is due said Seaboard Citizens National Bank, 
trustee, on account of said notes and deed of trust?” 

The trial judge answered the first issue “No,” and the second issue 
“$5,000, with interest from 16 February, 1929.” The record, however, 
discloses the following: “After hearing the evidence and argument of 
counsel, the court held that, as a matter of law arising upon all the evi- 
dence, . . . the payment to the Guaranty Title and Trust Company 
did not operate to discharge the bonds held by the Seaboard Citizens 
National Bank, as trustee, and answered the issues as appears in the 
record.” 

Certain evidence with respect to dealings and transactions between 
the trustee bank and the Guaranty Title Corporation was offered at the 
trial. 

A. W. Lee, assistant treasurer of the Guaranty Title and Trust Cor- 
poration, testified that “Mr. Lazarus made payments on his principal 
and interest to the Guaranty Title and Trust Corporation. . . . We 
sent out notice ten days prior to the maturity, and if they were not paid 
our collection department followed them up with letters. The company 
pursued the matter of those collections by letter. Such notices were 
sent to Mr. Lazarus; he responded to them. . . . The Guaranty 
Title and Trust Corporation always paid the coupons and bonds which 
had matured when the bank sent them over. . . . We sent out 
notices and also followed up the collection in cases where the install- 
ments were not paid when due. . . . We then once a month re- 
celved a list from the Citizens Bank (now defendant Seaboard Citizens 
National Bank) setting forth what installments were paid. I am not 
quite clear that 1t showed what installments had not been paid. 
The Guaranty Title and Trust Corporation never at any time had pos- 
session of this collateral until it paid the trust department of the bank 
LOrat?’ 
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Hugh G. Brown, assistant to the trust officer of the Jefendant Sea- 
board Citizens National Bank, testified: ‘““We presented these bonds for 
payment as well as all other bonds that were pledged to secure Series A 
bonds of the Guaranty Title and Trust Corporation about every thirty, 
sixty or ninety days. . . . We did not make any effort to collect the 
collateral from the makers of various notes or bonds prior to 25 June, 
1929, which is the date on which the Guaranty Title and Trust Corpo- 
ration was placed in the hands of a receiver. We had not notified 
Mr. George B. Lazarus that the bank held his bonds in trust. We had 
not notified any of the borrowers whose notes we held that they were 
held by us in trust. The only effort we made to collect was from the 
Guaranty Title and Trust Corporation’s guaranty up until the time it 
failed. I presumed that the Guaranty Title and Trust Corporation was 
making collections on these collaterals. Well, I do not know that we 
would say they were making collections. I presume the borrowers were 
putting their money there to meet the obligations which they had signed 
and made payable to the Guaranty Title and Trust Corporation. . . . 
I had a presumption of what was going on. . . . The trustee bank 
did not set up any arrangement for making collection from the bor- 
rowers individually prior to the failure of the Guaranty ‘Title and Trust 
Corporation. . . . We knew that these notes had to be paid, and 
expected them to be paid. JI did not say that we were relying on anyone 
in particular to make collections from the borrowers. . . . Well, it 
was presumed somebody had to do it. We knew that we weren’t doing 
it, and we knew that we had not appointed an agent to do it, and IL 
presume that we knew if anybody was doing it, it was the Guaranty 


Title and Trust Corporation. . . . I presume they were making 
them. I did not inquire to find out if the Guaranty Title and Trust 
Corporation was making the collection. . . . The natural presump- 


tion was in the regular course of business that the Title Company was 
doing it.” There was other evidence that the Guaranty Title and 
Trust Corporation received payments of interest promptly and some- 
times held the money for various periods of time, ranging from two to 
six months, before paying same over to the trustce. 

From judgment rendered, plaintiff and Lazarus appealed. 


Bourne, Parker, Arledge & DuBose for plaintiff. 

Redden & Redden for George Lazarus and wife, 

James L. Taylor, Jr., trustee, in propria persona. 

Johnson, Smathers & Rollins for Seaboard Citizens National Bank of 
Norfolk, Virginia, trustee; Greyling Realty Corporation, and National 
Surety Company. 
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Broapen, J. Was there any competent evidence that the Guaranty 
Title and Trust Corporation was the agent of the Seaboard Citizens 
National Bank, trustee, holder, in making collections upon the Lazarus 
notes ? 

Manifestly, if the Guaranty Title and Trust Corporation was the 
collecting agent of the Seaboard Citizens National Bank, the holder, 
then the payment by Lazarus to such agent constituted payment to the 
holder. A jury trial was waived, and it was agreed by all parties that 
the judge should find the facts. Pursuant to such stipulation the judge 
answered certain lssues appearing in the record. There was evidence 
to support the answers so made to such issues. Consequently, nothing 
else appearing, the judgment should be affirmed, because “parties can 
have their causes tried by jury, by reference, or by the court. They 
may waive the right of trial by jury by consenting that the judge may 
try the case without a jury, in which event he finds the facts and de- 
clares the law arising thereon. . . . His findings of fact are con- 
clusive, unless proper exception is made in apt time that there is no 
evidence to support his findings or any one or more of them. 
The findings of fact by the judge, when authorized by law or the con- 
sent of parties, are as conclusive as when found by a jury, if there is 
any evidence.” Buchanan v. Clark, 164 N. C., 56, 80 8S. E., 424. See, 
also, MeIntosh’s North Carolina Practice and Procedure, see. 517. 
However, the record discloses that at the conclusion of all the evidence 
and argument of counsel “the court held that as a matter of law 
the payment to the Guaranty Title and Trust Company did not operate 
to discharge the bonds held by the Seaboard Citizens National Bank as 
trustee.” Therefore, if there is any evidence of agency in the record, 
the judgment was improvidently entered, and must be reversed. 

This Court is of opinion that there is such evidence of agency. The 
trust indenture between the Guaranty Corporation and the bank is an 
intricate and voluminous document, disclosing in minute detail the whole 
scheme of lending money and the business methods and procedures 
involved in the multitude of transactions. By virtue of the indenture 
the bank received hundreds of notes, including those of Lazarus. At- 
tached to these hundreds of notes were more hundreds of interest cou- 
pons. Indeed, the trust agreement tends to show that the Guaranty 
Corporation selected the bank to act as trustee and was at all times a 
depositor of the bank. From the volume of business involved it would 
not be unreasonable to infer that the bank regarded the trust indenture 
as a happy and profitable banking connection. The trust document 
expressly empowered the trustee to employ agents and to pay them such 
reasonable compensation as it deemed proper. Moreover, the bank, as 
trustee, was authorized to appoint the Guaranty Company “its agent 
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for the collection of any moneys due to the trustee . . . on the 
securities pledged hereunder.” Furthermore, it was also provided that 
if the Guaranty Company “shall refuse . . . or become unable to 
act as the agent for the trustee, for the collection of moneys due to the 
trustee,” . . . then such trustee was to receive “fair and reasonable 
compensation for any services it may render.” 

For a period of practically three years Lazarus made payments of 
interest to the Guaranty Corporation. The bank received this money 
without protest or inquiry and turned over to the Guaranty Corporation 
such interest coupons. In addition, Lazarus paid one principal note of 
$500.00. The bank received this money without protest or inquiry and 
turned the note over to the Guaranty Corporation. The bank knew at 
all times for approximately three years that the Guaranty Corporation 
was collecting principal and interest from Lazarus and others, and that 
it maintained a collection department for the express purpose of collect- 
ing principal and interest from hundreds of borrowers whose notes were 
in the possession of the bank. Indeed, Brown, the trust officer of the 
bank, said on cross-examination: “I presume that the Guaranty Title 
and Trust Corporation was making collections on these collaterals. 

J had a presumption of what was going on. . . . I pre- 
sumed they were making them.” 

While the authorities are not in agreement upon the question, this 
Court has spoken in several cases. The latest utterance is General 
Motors Acceptance Corporation v, Fletcher, 202 N. C., 170, 162 8. E., 
234, in which it is held “that where there 1s evidence tending to show 
that an alleged agent has repeatedly collected money owed to the alleged 
principal, and that the alleged principal has received the money and 
applied it to the debts, the inference is permissible that the agreement 
to that effect had been made by and between them, and that the evidence 
is sufficient to make out a prima facie case of ageuicy.” See, also, 
Buckner v. C. 1. T. Corporation, 198 N. C., 698, 153 8. E., 254; Credit 
Co. v. Greenhill, 201 N. C., 609, 161 S. E., 72. 

The trustee relies upon Baldwin v. Adkerson, 156 Va., 447. The 
opinion discusses the question with great clarity aud assembles the 
authorities upon the various aspects of law involved. The Court said: 
“There are many cases in which the course of dealings of the holder of 
a note himself with a bank or loan broker at whose office the note was 
payable has been held to give the bank or loan broker implied authority 
to receive payment of the note as the agent of the holder, even though 
the bank or broker did not have possession of the note. (Citing many 
authorities.) But these cases have no application to the case at bar. 
No course of dealings between Adkerson and Guaranty Title and Trust 
Corporation are shown, and the record discloses no transaction or inter- 
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course of any kind between these parties, except the bare fact that 
Adkerson purchased this one note, and perhaps that he presented one 
interest coupon at its office, where it was payable, and received payment 
thereof.” Obviously, the decision is correct, and in accordance with the 
weight of authority upon the facts disclosed by the opinion. 

As there is competent evidence of agency, and as the trial judge 
answered the issues as a matter of law, it necessarily follows that the 
judgment so rendered must be reversed. 

Reversed. 


SCHENCK, J., took no part in the consideration or decision of this case. 


THE FIDELITY BANK vy. W. H. HESSED, J. A. HESSEE, R. 0. EVERETT. 
(Filed 19 September, 1934.) 


1. Bills and Notes F d—Definite extension of time granted maker does 
not relieve endorsers where note contains agreement to remain bound. 
Where the face of a note contains an agreement that the parties should 
remain bound notwithstanding any extension of time granted the maker, 
and extensions of time are granted the maker for definite periods of time 
upon payment of interest by him, the endorsers remain liable although 
ignorant of such extensions and payments of interest by the maker, they 
being bound by their agreement in the note and the extensions being sup- 
ported by the necessary elements of certainty, mutuality and considera- 
tion. C. S., 8092, 3102, 


2. Limitation of Actions C a—Wherec parties agree to extension of note, 
payment of interest by maker for definite extension of time prevents 
running of statute in favor of endorsers. 


While payment of interest on a note by the maker will not ordinarily 
affect the running of the statute of limitations in favor of the endorsers, 
where the endorsers agree upon the face of the note to remain bound 
notwithstanding extensions of time granted the maker, and the maker 
pays interest for definite periods for extensions to dates certain, the statute 
does not begin to run in favor of the endorsers until after the maturity 
date under the last extension agreement, although the endorsers were 
ignorant of payments of interest by the maker and extensions of time 
granted him, and refused to sign a renewal note upon the original ma- 
turity date of the note. 


3. Bills and Notes H a— 


Where certain collateral is pledged as security for a note, the holder is 
not required to exhaust the collateral security before suing the endorsers, 
especially where the collateral security is worthless. 
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Civiz action, before Barnhill, J., at February Term, 1934, of 
DcRHAM., 

On 30 September, 1928, Durham Citizens Hotel Corporation executed 
a note for the sum of $5,000, payable to the plaintiff 120 days after 
date. The maker deposited with the plaintiff certain property as col- 
lateral security, to wit: Certain subscription notes and second-mortgage 
bonds of the Durham Citizens Hotel Corporation, filed with the Home 
Savings Bank as trustec, under a trust agreement dated 13 March, 1926, 
and supplemental agreement, dated 29 September, 1928. This trust 
agreement provides: “But if default be made in the payment of any of 
the notes this day executed by the corporation at their maturity, or any 
part thereof, according to the tenor of said notes, then and in any such 
case all of said notes shall 1mmediately mature, fall due, and become 
collectible, anything herein or in any of said notes to the contrary not- 
withstanding,” ete. 

The pertinent recitals in the note are as follows: 

“The subscribers and endorsers hereof agree to remain and continue 
bound therefor, notwithstanding any extension or extensions of time of 
payment of it, or any part of it, and notwithstanding any failure or 
omission to make presentment or demand for its payment, or to protest 
it for nonpayment; or to give notice of its nonpayment or dishonor or 
protest, and hereby expressly waive any and all presentment or demand 
for its payment, and protest of its nonpayment, and any and all notices 
of extension or extensions of time of payment of it, or any part of it, 
or of its nonpayment, or dishonor or protest, or any other notice what- 
soever,” ete, 

The defendant with several others endorsed said note as accommoda- 
tion endorsers, and thereafter the note so endorsed was delivered to the 
plaintiff. The defendant pleaded the statute of limitetions in bar of 
recovery, alleging that “when the note matured about 1 February, 1929, 
or within a few days thereafter, an agent of the plaintiff and of the 
Durham Citizens Hotel Corporation came to this defendant and asked 
him to endorse a renewal of said note, whereupon this defendant told 
said agent that there were collaterals to the said note, and that the 
collaterals ought to be applied to the payment of the note, and that he 
would not endorse a renewal of the note. That subsequently other per- 
sons, in behalf of the maker of the note and of the plaintiff, asked this 
defendant to endorse a renewal of the note, and this defendant has not 
only persistently refused to endorse a renewal of the said note, but also 
to have any connection therewith; and has never made any payment 
thereon.” 

When the cause came on for hearing the parties waived a jury trial 
and agreed that the court might find the facts. The facts so found are 
as follows: 
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1. “That on 30 September, 1928, the Durham Citizens Hotel Corpo- 
‘ition executed and delivered to the Fidelity Bank of Durham its note 
for $5,000, payable 120 davs thereafter, to wit: 28 January, 1929, and 
that there were a number of endorsers thereon, each of whose lability 
was specifically limited to the amount specified upon the back of said 
note. That among the said endorsers was the defendant R. O. Everett, 
whose individual llabihty was linuted to the sum of $1,000. This note 
was one of the series totaling #50,000 described in the second trust 
agreement offered in evidence dated 29 September, 1928.” 

2. “That since the execution of said note the said R. O. Everett has 
paid no amouut on said note, either by way of interest or prineipal, and 
that so far as the evidence discloses, had no knowledge that the prineipal 
was paving interest thereon periodically, or procurmg an extension 
thereof.” 

3. “That on or about 28 January, 1929, the maker of said note paid 
interest on said note to 28 May, 1929; that on or about 28 May, 1929, 
the maker of said note paid interest tn advance on said note, extending 
the maturity date thereof to 25 September, 1929; that on or about 
25 September, 1929, the maker of said note paid interest thereon in 
advance, extending the maturity date thereof to 23 January, 1930; that 
on or about 23 January, 1950, the maker of said note paid interest in 
advance, extending the maturity date thereof to 1 August, 1930; that on 
or about 1 August, 1950, the maker of said note paid interest in advance, 
extending the maturity date thereof to 1 January, 1931, and that on or 
about 1 January, 1931, the principal paid the interest thereon to 28 
January, 1931, extending the maturity date thereof to said date. That 
the several payineuts of interest were not on every occasion made upon 
the maturity date of said note, but in a number of instances, the wit- 
ness not being able to specify, the interest was paid several days after 
the maturity of said note, the witness having testified that it was possible 
that the interest was paid as much as twenty days after the maturity 
date, but that in lis recollection the same was taken care of with reason- 
able promptness, and it appears affirmatively from the evidence that 
when the note matured on 1 August, 1931, the interest extending the 
maturity date of said note to 1 January, 1931, was not paid until 
13 August, 1931.” 

4. “That on or about the maturity date of the note dated 30 Septem- 
ber, 1928, the defendant R. O. Everett was approached by an agent of 
the maker of said note, T. C. Worth, who sought to get the defendant to 
endorse a renewal thereof; that the said defendant then and there noti- 
fied the agent of the maker that he would not sign, and he then and 
there refused to sign any renewal of said note.” 


74 IN THE SUPREME COURT. [207 


BANK v. HESSEE. 


5. “That there is now due on said note the sum of $2,000, with inter- 
est from 28 January, 1931, and the liability on said note of each and 
every endorsement thereon other than W. H. Hessee, J. A. Hessee, and 
R. O. Everett has been discharged under the terms of the trust agree- 
ment dated 29 September, 1928, and that the individual hability of 
W. H. Hessee and J. A. Hessee was $500.00 each, which, together with 
the individual liability of R. O. Everett, totals $2,000.” 

6. “That the maker of said note is insolvent and is now in the hands 
of a receiver and in the process of dissolution, the order appointing a 
recelver being dated ...... July, 1932.” 

7. “That the collateral specified in said note and in the two trust 
agreements offered in evidence now remaining in the hands of the trustee 
thereunder, the Home Savings Bank, is of very little if any value.” 

8. “That T. C. Worth, the agent of the maker of said ncte, with whom 
the defendant R. O. Everett had a conversation in which he refused to 
sign the renewal, was also cashier of the Home Savings Bank, the 
trustee named in the two said agreements.” 

9. “That on 8 January, 1932, the second mortgage bonds held as addi- 
tional security to said note as set out in the trust agreement dated 
29 September, 1928, had a reasonable market value of $49.00 on each 
$100.00 thereof, and the payce in said note, through its vice president, 
L. D. Kirkland, wrote the defendant offering to sell said bonds at said 
price upon his paying the difference between the returns thereof and 
his hability upon said note, or to permit him to take up said bonds under 
the trust agreement.” 

10. “That H. R. Goodall was an endorser upon said r.ote whose lha- 
bility was limited to $1,000, and on 12 January, 1932, he purchased a 
bond in the sum of $1,000 under the terms of said trust agreement, and 
the same was credited on said note and his endorsement was erased from 
the note; that C. C. Council was an endorser on said note, whose liability 
vas limited to $500.00, and on 13 January, 1932, he purchased one of 
said second mortgage bonds under the terms of said trust agreement, 
and the same was credited on said note and his endorsement erased 
therefrom; that J. L. Atkins was an endorser on said note, and on 23 
January, 1932, he purchased one of said bonds in the amount of 3500.00 
and said sum was credited on said note and his endorsement was erased 
therefrom; that D. C. Mitchell was an endorser on saic. note and his 
liability was limited to the sum of $1,000.00, and on 9 February, 1982, 
he purchased one of said bonds in the amount of $1,000 under the terms 
of said trust agreement, and said sum was credited on said note and his 
endorsement was erased therefrom.” 

“Upon the foregoing facts the court finds as a fact that by reason of 
the language contained in the face of said note the cause of action of the 


~I 


faba 


NG) FALL TERM, 1934. 
BANK v. HESSEE. 


plaintiff against R. O. Everett is not barred by the three-year statute of 
Tiianone” 

Thereupon judgment was entered in favor of the plaintiff and against 
the defendant for the sum of $1,000, with interest, and the defendant 
appealed. 


Fuller, Reade & Fuller for plaintiff. 
H. McD. Robinson for defendant. 


Broepen, J. Does the agreement in the face of the note, “the sub- 
seribers andl endorsers hereof agree to remain and continue bound, 
. . . notwithstanding any extension or extensions for the time of 
payment of it, or any part of it,” deprive the defendant of the defense 
of the statute of limitations when it is found as a faet that the maker 
paid interest on the-note to 28 January, 1931, and it appears that the 
suit was duly instituted on 9 September, 1932 4 

C. S., 3092, Michie’s Code of 1931, provides that: “Where the 
waiver 1s embodied in the instrument itself it is binding upon all parties, 
but where it is written above the signature of the endorser it binds him 
only.” C. S., 8102, provides that a person secondarily lable on nego- 
tiable ahenauente is discharged “by any agreement binding upon the 
holder to extend the time of payment or to postpone the holder's right 
to enforce the instrument, unless made with the assent of the party 
secondarily liable,” ete. 

There are several cases in this jurisdiction which discuss the effect of 
extension agreements embodied in the face of negotiable instruments, 
notably: Lank «+. Johnston, 169 N. C., 526, 86 8. E., 360; Gillam ev. 
Walkers 1389-X. C, 189, 126 8. E., 424; MeIntur, ff wv. Gahagan, 198 
N. C., 147, 186 8S. k., 339: Wrenn v. Cotton Mills, 198 N. C., 89, 150 
S. E., 676; Coinondtinn Connon uw. Wilkinson, 201 N. C., 344; Tp ust 
Co. v. Clifton, 208 N. C., 4838, 166 S. E., 334; Franklin v. Franks, 205 
Ns C496. Lis. Es, 113; ee v. West, 205 Ne Se OG. at 5. 
350, Referring to such extension agreements in the Wilkinson case, 
supra, this Count said: “In order to bind the endorsers two things are 
esscutial to such an agreement: (1) waiver of the defense that the time 
of payment has been extended; (2) mutual assent to a definite time 
when payment 1s to be made.” Also, in Wrenn v. Cotton Mills, supra, 
the principle is thus stated: “An endorser is, of course, entitled to notice 
of dishonor; and it may be coneeded that by the terms of this contract 
the defendants waived such notice; also that they waived defenses based 
upon an extension of the time of payment. The latter waiver, however, 
imports a legal extension of time which weuld be effective against the 
defendants. "Cibne that the time of payment may be extended by a 
definite and binding oral agreement, . . . we are confronted by the 
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general rule that such an agreement must fix a definite time when pay- 
ment is to be made. The time thus agreed on should be as definite as 
that which 1s required when the note 1s originally executed, the elements 
of the agreement being certainty, mutuality, and consideration.” The 
last utterance of the Court is found in Rasberry v. West, supra, which 
held that the assent of the parties to an extension of tim? was binding. 
The Court remarked that “the plaintiff cannot disregard the express 
provision of a contract and thereby procure the discharge of a note and 
the cancellation of her mortgage.” 

In the ease at bar the judge found that the maker paid interest on the 
note for definite periods of time, to wit, four months, as will appear by 
reference to said findings, “and that on or about 1 January, 1931, the 
principal paid the interest thereon to 28 January, 1931, extending the 
maturity date thereof to said date.” 

Ordinarily payments made by a principal will not deprive an endorser 
of the benefit of the defense of the bar of the statute of limitations. 
Houser v. Fayssoux, 168 N. C., 1, 83 S. E., 692; Franklin v. Franks, 
205 N. C., 96. This principle, however, does not apply when the en- 
dorser has consented in the body of the instrument itself to such exten- 
sions: Provided, of course, that such extensions are for definite periods 
of time. Revell v. Thrash, 182 N. C., 808, 44 S. E., 596. It 1s con- 
tended by the defendant that the Thrash case, supra, is overruled by 
Trust Co. v. Clifton, supra, and Franklin v. Franks, supra. This con- 
tention, however, cannot be sustained for the reason that in the Franks 
case, supra, there was no express waiver 1n the body of the instrument 
itself, and in the Clifton case, supra, the waiver of extension was not in 
the body of the instrument, but was contained in an independent contract 
of guaranty upou the back of the instrument; nor was there “evidence 
that said note was extended or renewed from time to time.” 

The plaintiff was not required to exhaust the collateral security before 
instituting suit against the defendant. In the first place, the judge has 
found, without exception, that the collateral was worthless, and in the 
second place the holder of a note has the right to pursue his remedy to 
collect his debt, nothing else appearing, because “the debt is the primary 
obligation between the parties, and the note 1s primary evidence of the 
debt.” Brown v. Turner, 202 N. C., 227, 162 8. E., 608. 

Upon careful consideration of the entire record the Court 1s of the 
opinion that the trial judge ruled correctly. 

Affirmed. 
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BRENEMAN COMPANY anp THE BRENEMAN COMPANY y. C. D. 
CUNNINGHAM anpbD MRS. W. H. OSBORNE. 


(Filed 19 September, 1934.) 


Evidence I b—In action for accounting, books of account are competent 
when properly identified and verified. 


Defendant sold plaintiff the capital stock of a corporation under the 
terms of a written contract, which provided, among other things, that 
plaintiff should liquidate the assets of the corporation, and that if the 
liquidated value of its assets should prove less than their book or fixed 
value, defendant should pay plaintiff such difference. Plaintiff's action on 
the contract to recover the alleged difference between the liquidated value 
of the assets and their book value was referred to a referee, and plaintiff 
offered in evidence certain books of account purporting to show the trans- 
actions involved in the liquidation of the corporation’s assets, which books 
of account were identified by plaintiff's witness, who testified that he had 
complete charge of the liquidation of the assets of the corporation, that 
all entries therein had been made under his supervision and control, and 
that he had personally verified the books and found them correct. It 
further appeared that the books were kept in the ordinary course of busi- 
ness, that they came from a proper custody, and that the entries were 
material and relevant, and there was no evidence of erasures, irregulari- 
ties, or omissions. Held, the books of account were properly admitted in 
evidence, and defendant’s contention that they were incompetent as self- 
serving declarations cannot be sustained. 


SCHENCK, J., took no part in the consideration or decision of this case. 


Civit action, before Sink, J., at December Term, 1933, of Guinrorp. 

On 2 March, 1927, the plaintiff Breneman Company, a corporation, 
the Cunningham Springless Shade Company, a corporation, and the 
defendant Cunningham entered into a contract, reciting that the Shade 
Company was a corporation, with principal place of business in Greens- 
boro, and having a capital stock of $50,000, divided into five hundred 
shares of the par value of $100.00 each, and that Cunningham was the 
owner of the entire capital stock of said corporation. It was further 
provided that breneman Company was desirous of purchasing from 
Cunningham the entire capital stock of the Shade Corporation. It was 
further recited “that the annexed report of the Cunningham Springless 
Shade Company of Greensboro, N. C., dated 26 February, 1927, made 
by Vestal & Company, certified public accountants, of Greensboro, N. C., 
and made a part hereof, is a full and true schedule of the true assets 
and liabilities of the said third party (Cunningham Springless Shade 
Company) as of the close of business on 26 February, 1927, and it is 
accepted by all parties hereto as a basis of this agreement.” It was 
further provided that Cunningham “hereby sells to Breneman Company 
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five hundred shares of the capital stock of said third party (Shade Cor- 
poration), and Breneman Company agrees to pay Cunningham the sum 
of $10,000—on or before 12 March, 1927, upon delivery of said certifi- 
cate of stock duly endorsed on the back thereof.” It was further pro- 
vided in the contract “that the fixed valuation of the assets of the party 
of the third part at the close of business . . . on 26 February, 
1927, over and above all habilities, was $9,059.03.” Said contract pro- 
vides as follows: “That the party of the third part shall and will, to 
the best of its ability and judgment, within the period of one year from 
date hereof, collect all notes and accounts receivable, sell and dispose of 
all merchandise now on hand, and pay off and discharge all outstanding 
liabilities, as shown by the aforesaid report of examination. 
The party of the first part (Cunningham) shall, in the event the actual 
liquidated value of said assets of the third party (Shade Corporation) 
shall be less than the agreed fixed value, paid to said second party 
(Breneman Company) the difference between the actual l.quidated value 
and the said fixed value. The party of the second part shall, in the 
event the actual liquidated value of said assets of the third party shall 
be greater than the said fixed value, pay to the first party any and all 
sums realized over and above the said agreed fixed value thereof.” In 
order to guarantee performance of the contract the defendant Cunning- 
ham and the defendant Mrs. W. H. Osborne executed and delivered a 
bond of indemnity payable to the plaintiff Breneman Company. 
Thereupon the plaintiff undertook to hquidate the said corporation 
in accordance with the contract, and after the same had been hquidated, 
the plaintiff asserted that the defendant Cunningham was indebted to 
it in the sum of $10,846.24. It was alleged that this indebtedness ac- 
crued from loss on inventory, unsold articles of merchandise, losses on 
notes, and accounts receivable, ete. The defendants alleged that the 
liquidation of said corporation was carelessly and negligently done, and 
that they were not lable. The account consisted of a multitude of 
various items, and the cause was referred to Hon. Thomas C. Hoyle 
as referee. At the hearing the plaintiff offered in evidence certain 
books of accounts, purporting to show the transactions involved in the 
liquidation of Cunningham Springless Shade Corporation. W. A. An- 
derson, witness for plaintiff, testified: “I was in the employ of the 
Cunningham Springless Shade Company about nine or ten months prior 
to March, 1927. At first I was sales manager in charge of selling and 
merchandising. Following that I was manager of the company and 
continued as such until the capital stock was purchased by The Brene- 
man Company of Ohio. . . . After that I continued in the capacity 
of manager for a year or so. . . . I had charge of the office, books 
and records, papers and documents and the business of the company, 


N.C.] FALL TERM, 1934. 79 


BRENEMAN Co. v. CUNNINGHAM. 


everything. Book entries were made under my direction and super- 
vision. Other records and documents were kept under my supervision 
and direction. Following the making of the contract between Mr. Cun- 
ningham and the Cunningham Springless Shade Company, and The 
Breneman Company on 2 March, 1927, I was in complete charge of the 
operation of the entire business from that time until December, 1929. 
I had charge of the books, records, documents, and the papers of the 
company. The book entries were made under my direction. I employed 
help and they followed my instructions in keeping the records.” There- 
upon plaintiff offered in evidence the collection register of the Shade 
Corporation, the collection of the register of the plaintiff after the con- 
tract of liquidation, ledger sheets “covering the accounts that remained 
uncollected 1 March, 1928, copies of the original invoices, covering the 
loss, shrinkage of the Cunningham Springless Shade Company inven- 
tory up to 1 March, 1929.” The witness then proceeded to testify as to 
the entries from the foregoing books and records. The witness said: “I 
have verified all of the items that made up the statement of losses.” The 
general ledger of the plaintiff at Greensboro in connection with the hqui- 
dation of said corporation was then offered in evidence. The witness was 
cross-examined by the defendants with reference to the various items of 
account as shown by the books and, among other things, said: “The 
ledger sheets introduced were statements of account prepared by me and 
taken from the invoices we had to pay. I know the records were aecu- 
rate because they have been verified. We verified them with the records 
we had with the manufacturer. . . . We kept books in the usual 
way.” 

The referee found “that the plaintiff, The Breneman Company, is the 
same corporation as the Cunningham Springless Shade Company, the 
name of the corporation having been changed by law.” He then pro- 
ceeded to find various facts and stated the accounts between the parties, 
and found “that the excess of the loss arising from hquidation ana the 
sums properly paid for undisclosed habilities, exceeds the credits ad- 
mitted by the plaintiff to be due on the account as aforesaid by 
$7,707.90.” Whereupon he found as a conclusion of law that the de- 
fendants, by virtue of said contract and bond, are indebted to the plain- 
tiff in the sum of $7,707.90. 

The defendant filed various exceptions to the report of the referee, 
These exceptions are based principally upon the admission of the books 
and records of the plaintiff company, and to the fact that the referce 
based his findings upon an examination of such books and records. 

The trial judge overruled the exceptions and adjudged that the plain- 
tiff was entitled to recover of the defendants the sum of $7,707.90. 

From judgment upon the verdict defendants appealed. 
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Shuping & Hampton for plaintiffs. 
Sapp & Sapp and King & Ning for defendants. 


Brocpen, J. In actions for an accounting, are books of account ad- 
missible in evidence ? 

The defendant Cunningham owned the capital stock of the Cunning- 
ham Springless Shade Corporation, a North Carolina ecrporation. He 
made a contract with the plaintiff Breneman Company, an Ohio corpo- 
ration, to sell said stock for the sum of $10,000. Thereupon the Ohio 
corporation contracted to liquidate the Springless Shade Corporation. 
The parties agreed that the fixed value of the assets of the Shade Corpo- 
‘ation at the close of business on 26 February, 1927, over and above 
all liabilities, was $9,059.03, and the defendant Cunningham agrced to 
pay to the plaintiff, Ohio corporation, the difference between the said 
fixed value of said assets and “the actual Hquidated value,” in the event 
the latter was less than the former. The name of the Cunningham 
Springless Shade Company was then duly changed by law to “The 
Breneman Company.” 

Pursuant to the terms of the agreement, the referee finds: “That the 
Cunningham Springless Shade Company sold the greater part of the 
merchandise on hand at the date of the contract and collected the col- 
lectible notes and accounts due at the date aforesaid and paid or caused 
to be paid all the obligations it agreed to pay; that on or about 1 March, 
1928, the Cunningham Springless Shade Company caused to be made to 
the defendant C. D. Cunningham a report of what had been done under 
the contract on its behalf; that the defendant C. D. Cunningham per- 
formed the contract on his part, except that he failed to pay to the 
plaintiff Breneman Company the difference between the net amount 
realized from the lquidation provided by the contrac: and the fixed 
assets.” 

At the hearing before the referee the plaintiff offered W. A. Anderson 
as a witness. This witness had been manager of the Springless Shade 
Corporation prior to the date of the contract, and after said date “was 
in complete charge of the operation of the entire business from that time 
up until December, 1929.” The witness said: “I hac. charge of the 
books, records, documents, and the papers of the company. The book 
entries were made under my direction. . . . <A general record was 
kept in Cincinnati, but it was kept only from information and records 
that we sent them from Greensboro. I checked the general ledger with 
our Greensboro records and they reconciled exactly.” The defendants 
objected to the introduction of such books and records, but the referee 
overruled the objection, admitted the books in evidence, and considered 
them in making his report. In said report the referee, an eminent 
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lawyer, stated: “The plaintiffs, over the objection of defendants, offered 
in evidence the books of the Breneman Company, one of said plaintiffs, 
and a number of papers which were compiled from said books and other 
records of said plaintiffs. The referee had grave doubts of the com- 
petency of this evidence, and considered very carefully the decisions of 
our Supreme Court before admitting said evidence. There is a line of 
cases in North Carolina, beginning at a very carly date and coming 
down to 1923, holding that a person’s books are self-serving declarations, 
and therefore inadmissible. See Branch v. Ayscue, 186 N. C., 219, 119 
S. E., 201, and Bland v. Warren, 65 N. C., 872, and cases cited therein. 
In recent years our courts seem to have relaxed the rule somewhat and 
admitted this kind of evidence in some cases and for some purposes. 
See Ralroad v. Hegwood, 198 N. C., 309, 151 8S. E., 641, and cases 
cited therein. In the case at bar, the defendants examined their own 
Witnesses and cross-examined the witnesses of the plaintiffs in regard 
to the documentary evidence aforesaid, and referee has admitted same 
and considered it carefully in making this report.” 

The common law would not permit a party to testify im his own 
behalf, and this philosophy, wrought out at a time when the individual 
counted for httle or nothing and when business transactions consisted 
largely of barter and exchauge, doubtless colored judicial thinking even 
after such disability was removed by statute; and this may explain the 
interpretation of the law found in bland vw. Warren, 65 N. C., 872, and 
Morgan v. Hubbard, 66 N. C., 394. The onset of modern interpreta- 
tlon first appeared in JInsurance Company vo. R. f., 1388 N. C., 48, 
d0 8. E., 452. This opinion examined and sifted the various aspects of 
the question with great learning and accuracy of both thought and 
expression. Moreover, it has not only been cited frequently in this 
jurisdiction, but in many others. Indeed, Dean Wigmore, in lus work 
on Eyidence, Volume 3, page 285, refers to the opinion as “one of the 
best modern opinions by Connor, J.” 

The principle announced in the railroad case, supra, has been cited 
and extended by subsequent decisions. Lor instance, in Storey v. Stokes, 
178 N. ©., 409, 100 8. E., 689, this Court said: “The book of sales, 
the entries in which were made under his supervision, was competent 
to refresh the memory of the witness, and to corroborate him, . . . 
and, besides, he testified that he had an independent knowledge of the 
facts and items recorded in it.” Also, in Flowers v. Spears, 190 N. C., 
747, 1380 8. E., 710, itis said: “The fact that the cashier did not make 
the entries in the account shown on the sheet did not render his testi- 
mony incompetent. The entries were made by a bookkeeper, employed 
by the bank, who was under the supervision of the cashier. The fact 
that the cashier did not personally handle the check and that he had no 
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personal knowledge of the transactions recorded in the account, as shown 
by the sheet, did not render his testimony incompetent as based upon 
hearsay.” The same general idea was the basis of the competency of 
evidence of a bill of lading, record of unloading and of delivery to a 
drayman of certain material. These records were produced by a clerk 
of the railroad company “who had charge and control of its records as 
to matters of this kind.” See Supply Co. v. McCurry, 199 N. C., 799, 
156 S. E., 91. See, also, R. R. v. Hegwood, 198 N. C., 309, 151 8. E,, 
641. 

The case of Branch v. Ayscue, 186 N. C., 219, 1s not contrary to the 
other decisions above mentioned. In the first place, taere was no evi- 
dence of the nature of the book offered in evidence, or that the entries 
therein were made by the direction or under the supervision of the de- 
ceased. Indeed, the court treated the entries as “an unverified account.” 

In the case at bar the witness Anderson was in complete charge of the 
liquidation of the business. The books of account and all entries 
therein were made under his supervision and contro]. Moreover, he 
testified that he had personally verified these records. Furthermore, 
it appears that the books were kept in the ordinary course of business; 
that they came from a proper custody; that the entries were material 
and relevaut, and there was no evidence of erasures, irregularities or 
omissions which tended to cast suspicion upon the accuracy of the records 
or to challenge their correctness. 

Under these circumstances the Court is of the opinion that the rec- 
ords were admissible for the purposes for which they were used at the 
hearing before the referee. 

Affirmed. 


ScuEnck, J., took no part in the consideration or decision of this case. 





GURNEY P. HOOD, CoMMISSIONER OF BANKS OF THE STATE OF NORTH CARO- 
LINA; S. G. OWENS, ASSISTANT LIQUIDATING AGENT OF THE BANK OF 
Murrey, ON RELATION OF THE BANK OF MURPHY, OF MurpPHY, Nortu 
CAROLINA; AND THE BANK OF MURPHY v. lL. E. BAYLESS. 


(Filed 19 Septembery 1984. ) 


1. Banks and Banking B c—Director held not liable on note to bank 
where condition upon which it was to be used did not transpire. 
Where all the evidence tends to show that the directors of a bank 
executed their promissory notes to the bank under a contract stipulating 
that at the end of two years the notes were to be used if by their use the 
bank could pay depositors in full, reorganize and continue in business, 


N.C.) FALL TERM, 1934. 83 


Hoop, ComR. OF BANKS, v, BAYLESS. 


and that otherwise the notes were to be returned to the makers, and that 
at the expiration of the two-year period the use of the notes would not 
enable the bank to pay depositors, reorganize and continue in business, 
and there is no evidence in contradiction, a judgment as of nonsuit in an 
action thereon by the liquidating agent of the bank will not be held for 
error. 


2. Trial D am—Nonsuit will not be held for error where evidence warrants 
directed verdict in defendant's favor. 


A nonsuit and dismissal under the Hinsdale Act has the same legal 
effect as a directed verdict, and where, in an action on a note, there is no 
evidence in contradiction of defendant's evidence constituting a complete 
defense to the action, a judgment as of nonsuit will not be held for error, 
since the evidence would support a directed verdict in defendant's favor, 
the court not weighing the evidence, but taking it to be true. 


AppEAL by plaintiffs from Mcklroy, J., at June Term, 1934, of 
CueroKeErE. Affirmed. 


Gray & Christopher for appellants. 
Moody & Moody and D. Witherspoon for appellee. 


Per Crriam. This is an action instituted by the plaintiffs against 
the defendant upon a paper-writing purporting to be a note signed by 
the defendant, which the defendant admits he signed but alleges that it 
was understood and agreed by him and the plaintiffs’ representative at 
the time of the delivery thereof that 1t was to be used and to become a 
binding obligation only if the use thereof at the end of two years, when a 
“freezing” agreement with certain depositors had expired, all the de- 
positors of the bank then closed could be paid in full and the bank reor- 
ganized and continued in business, and if it appeared that at said time 
that the depositors could not be paid in full and the bank reorganized 
and continued in business there were to be no liabilities thereunder, and 
the paper was to be surrendered and canceled. 

The plaintiffs’ witness, S. G. Owen, in charge of the liquidation of the 
bank, on cross-examination testified that there is a record of the bank 
relative to this note, and four similar ones, in the following words: 
“Being secured notes given by officers and directors to be held as security 
against loss to general deposits to be used at the end of the contract 
period, 1f found necessary.” Albert Hl. Blake, who reopened the Bank 
of Murphy under direction of the Banking Department, as a witness for 
the plaintiffs, explained the entry above quoted as follows: “J will 
explain what I mean by that entry. It was necessary to make an 
entry of this $5,000, so I charged loans and discounts, and eredited 
deposits, the explanation being ‘Secured notes given by officers and 
directors to be held as security against loss to general depositors, to be 
used at the end of the contract period, if found necessary,’ though this 
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bank was supposed to be left alone for a period of two years. In the 
event that this additional sum of $5,000 was not sufficient to pay off 
the depositors and keep the bank open at the expiration of two years, 
the notes under the agreement would be given back to the makers. If 
at the end of two years, if the bank could remain open by the payment 
of this $5,000, then it was to become an actual asset of the bank.” 

There was other evidence corroborating and none contradicting the 
evidence quoted. All of the evidence tended to show that at the end 
of the two years referred to in the agreement the depositors could not be 
paid in full, and that the bank could not be reorganized nor continued in 
business, even with the payment of the five notes for $1,000 each. 

“The legal effect of a directed verdict is the same as that of a nonsuit 
or dismissal under the statute (Hinsdale Act), the court does not weigh 
the evidence, but assumes it to be true in favor of the defeated party.” 
In re Will of Deyton, 177 N. C., 494 (503). If the “legal effect of a 
directed verdict is the same as that of a nonsuit or dismissal under the 
statute,” it follows that a nonsuit and such dismissal has the same legal 
effect as a directed verdict. Not weighing the evidence in this case, but 
assuming it to be true in favor of the plaintiffs, we think his Honor was 
warranted in directing a verdict for the defendant, and, therefore, com- 
mitted no reversible error in granting his motion for judgment as of 
nonsult. 


Affirmed. 





GUTHRIE FRANCIS, ADOLPH B. FRANCIS, anv R. C. FRANCIS vy. J. 8. 
MANN, J. H. HEATH, AGENT of ROANOKE RAILROAD AND LUMBER COM- 
PANY, AND ROANOKE RAILROAD AND LUMBER COMPANY. 


(Filed 19 September, 1934.) 


Estoppel C b—Owners held estopped to claim title to land as against 
purchaser by their written authorization of grantee to sell. 

Where the owners of land subject to the dower right of their mother 
authorize their mother to sell the land by letters written her to this 
effect, and in reliance on the letters she sells the land, and the purchaser, 
also relying upon the letters, purchases same and pays the purchase price 
to her in good faith, the owners of the land are estopved to claim title 
to the land as against the purchaser, although their le:ters were insuffi- 
cient in law to convey title to their mother, 


AppeaL by Guthrie and Adolph B. Francis, from Devin, J., at May 
Terin, 19384, of Hypr. No error. 

The controversy is indicated by the issues submitted to the jury and 
their answers thereto, which are as follows: “(1) Are the plaintiffs, 
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Guthrie Franeis and Adolph Francis, entitled to any part of the fund 
derived from the sale of timber on the lands described in the complaint, 
said funds so derived being now in hands of the clerk? A. ‘No’ (2) 
Is the plaintiff, Rudolph C. Francis, entitled to one-third of the funds 
derived from sale of said timber? A. ‘Yes. ” 

The court below rendered judgment in accordance with the verdict. 
The plaintiffs, Guthrie and Adolph B. Francis, made numerous excep- 
tions and assignments of error and appealed to the Supreme Court. 


George T. Davis for plaintiffs. 
No counsel for defendants. 


Per Curtam. Guthrie, Adolph B. and Rudolph C. Francis owned a 
one-third interest in a certain tract of land in Hyde County, North 
Carolina, containing about 50 acres, and known as Tract No. 507 on 
the Mattamuskeet map, subject to the dower interest of their mother, 
Mrs. Affie Francis. The controversy is over the sale of certain timber 
cut off the land and the one-third sum, $124.00, was placed in the hands 
of the clerk of the Superior Court of Hyde County, North Carolina, to 
abide the result of who was the owner of the land. The defendant 
J. S. Mann introduced two letters from Guthrie and Adolph L. Francis 
to their mother, Mrs. Affie Francis, and a paper-writing from her, con- 
tracting and conveying to said defendant Mann and another the land, 
also reciting the receipt of the consideration of $100.00, and the further 
recital that she was the ‘‘authorized agent” of her sons. The defendant 
Mann testified that when Mrs. Francis signed the paper-writing he paid 
her $100.00. At the time of the trial Mrs. Francis was dead. The 
letters introduced and purported to be written by Guthrie and Adolph B. 
Francis to their mother, under which defendant Mann claimed she was 
their “‘authorized agent,” were admitted by Guthrie and Adolph B. 
Francis to have been written by them. It was contended by the plain- 
tiffs, appellants, that the letters did not give their mother authority to 
sell the land. We think that the language in the letters which were in 
answer to ones written by her to them in regard to the land, is sufh- 
ciently clear to give the authority to their mother to sell the land. She 
and the defendant Mann so understood it and the defendant Mann paid 
the money and she received it under the authority contained in the 
letters. 

The court below charged the jury, in part, as follows: “While this 
paper of Mrs. Francis would not convey the legal title of these plaintiffs, 
and while her authority to convey 1t was not under seal, where a person 
by his actions and conduct in writing induces another party to rely upon 
it, he would thereafter be estopped in equity the claim upon it. 
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“Mr. Mann testifies that Mrs. Francis signed that paper voluntarily 
and attached the letters from her sons, giving her authority to convey. 
Induced thereby, he paid her the sum of $100.00. 

“Therefore, the court charges you, if you find facts to be as testified 
that these plaintiffs who wrote these letters expressing willingness for 
her to sell it and Mr. Mann relied upon that and was induced thereby 
to pay money received, these plaintiffs cannot go back now and claim 
land and money too. 

“That while it would not have the effect of passing title in equity, 
they would be estopped.” 

We think under the facts and circumstances of this case, the charge 
of the court below was correct. We have examined with care the 
numerous exceptions and assignments of error made by the appealing 
plaintiffs. We do not think any of them can be sustained. We see on 
the whole record no prejudicial or reversible error. 

No error. 





MRS. EMMA GARREN y. B. H. YOUNGBLOOD. 
(Filed 10 October, 1984.) 


1. Trial D a—On motion of nonsuit all the evidence is to be considered in 
light most favorable to plaintiff. 


On a motion as of nonsuit, all the evidence, whether offered by plaintiff 
or elicited from defendant's witnesses, is to be considered in the light 
most favorable to plaintiff, and he is entitled to every reasonable intend- 
ment thereon and every reasonable inference therefrom. C. 8., 567. 


2. Frauds, Statute of, A a — Promise to answer for debt held original 
promise not coming within statute of frauds. 


Plaintiff, a depositor in a bank, went to the bank with the intention of 
withdrawing her deposit, and was persuaded from withdrawing her funds 
by representatious of the bank's soundness made by the vice-president, 
director and steeckholder of the bank, and by his personal guaranty against 
loss of her deposit by the bank's insolvency: Held, the zuaranty of pay- 
ment made by the vice-president, director and stcekholder of the bank 
waS @n original promise to answer for the debt, upon sufficient consid- 
eration, and does not come within the provisicns of the statute of frauds, 
C. S., 987, and upon the insolveney of the bank and loss to the depositor 
the plea of the statute is not a valid defense. 


3. Estoppel C d-~-Plaintiff held not estopped by filing claim with bank for 
deposit from suing on individual’s guaranty against loss, 

Plaintiff was persuaded from withdrawing her deposit in a bank by the 
personal guaranty of her deposit by the vice-president, director and stock- 
holder of the bank. Upon the failure of the bank she filed a claim with 
the liquidating agent for the amount of her deposit: Held, plaintiff was 
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not estopped by filing her claim with the bank from bringing suit on the 
guaranty, her action in filing the claim and obtaining what dividends she 
could on the deposit being to the interest of the guarantor. 


4. Guaranty B a—Guaranty in this case held guaranty of payment and not 
guaranty of collection. 
Allegation and evidence that defendant guaranteed plaintiff's deposit in 
a bank are held sufficient to constitute a guaranty of payment, and not 
merely a guaranty of collection, and plaintiff’s right of action is held to 
have accrued upon the insolvency of the bank and its inability to pay the 
deposit on demand, and plaintiff was not required to wait until the 
liquidation of the bank and the payment of all dividends on her deposit 
before instituting action. 


5. Trial E c—Charge to jury in this case held sufficiently full. 

Where the charge of the court fully sets forth all substantive, material 
and essential questions of law arising upon the facts necessary to a deter- 
mination of the controversy, the charge will not be held for error wpon 
appellant's exception to its sufficiency, it being incumbent on appellant to 
have requested special instructions if he desired a fuller and more specitic 
instruction on any aspect of the case. 





AppraL by defendant from Finley, J., and a jury, at April-May Civil 
Term, 1934, of Hennerson. No error, 

This is an action brought by plaintiff against the defendant to recover 
$1,520.59, with interest from 18 December, 1932. The plaintiff, an old 
woman 72 years of age, lived in Fletcher, Henderson County, North 
Carohna. She had lived there about 35 years and had knowu the defend- 
ant since he was a little boy. In the village was the Bank of Fletcher. 
The defendant hved in Fletcher all his hfe. He was vice-president, 
director aud stockholder of the Bank of Fletcher. Ile had a pretty 
good deposit m the bank, some $1,800, and owed the bank some money. 
Ife ran a grocery store in Fletcher, had some trucks and a lot of land. 
On 20 November, 1930, he was in Asheville when the Central Bank and 
Trust Conipany closed its doors and returned to Fletcher in the after- 
noon, 

The plaintiff testified in part: “I went to the Bank of Fletcher for the 
purpose of withdrawing this money. As a result of what I was told | 
went to get the money. I went to the door of the bank and it was shut, 
and I went to the window and Mr. Sumner says, ‘Let her in, and Mr. 
Youngblood came to the door and took me through the door and into the 
office of the bank, and Mr. Youngblood says, ‘I will insure your money. 
It is safe here.’ And after some arguinent he repeated, ‘I will insure 
you. It is safe’ And Mr. Youngblood said, ‘This is a sound bank.’ I 
went there to withdraw my money and when Mr. Youngblood said it was 
safe I went off satisfied. Mr. Youngblood told me ny money was all 
right and I trusted him. . . . The 20th of November, according to 
my recollection, 1s the date I went to the bank to withdraw my money. 
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(It is admitted that the bank closed on 18 December, 1920.) The book 
which is shown me is my bank book. I thought I had it et home. After 
the bank closed, I proved my claim against the bank. JI went down to 
the bank and filed a claim for the amount of my money against the bank, 
. . . The Bank of Fleteher reopened shortly after it closed and I 
went to the bank several times thereafter and saw it open and in opera- 
tion. I signed a contract permitting the bank to 1copen. . 
Since [ brought this suit, the bank has paid me a dividend of twventy 
per cent of my deposit.” 

It was in evidence that the bank would pay 50¢. on the dollar. It 
closed on 18 December, 1930, and reopened 26 January, 1931. Those 
who did not sign the contract had the privilege of withdrawing their 
funds immediately upon the bank’s reopening. The records do not dis- 
close any refusal on the part of the bank to permit withdrawing of funds 
at any time by persous who refused to sign the contract. There was 
nothing to prohibit the withdrawal of funds unless the depositor entered 
into a similar contract as Mrs. Garren. The bank remained open the 
second time for about 18 months and did a general depositing and cheek- 
ing business. The Cerporation Commission ruled that waless a contract 
was signed to the contrary, a depositor had the right to withdraw funds 
upon the subsequent opening of the bank, and tlis course was followed, 
On 17 December, 1930, at a meeting of the directors, the defendant being 
present, an order was made to close the bank. 

Defendant agreed to guarantee the deposit account cf Miss Redden 
and paid her and had some of the depositors to sign the agreement to 
reopen. The defendant testified, in part, speaking of plaintiff’s conver- 
sation with him: “If think it was on the outside of the bank. I am not 
certain as to the day. She asked me if I thought the bark was all right. 
I told her I thought it was, that I had my inoney there and the kids had 
theiy money there. I did not tell her that I would insure her noney in 
the bank. And did not tell her I would pay any loss that she might 
sustain in the bank if the bank closed. AG] IT said was that I thought 
the bank was all right; that I had my money there and tat my children 
had their money there.” 

The issues submitted to the jury and their answers thereto were as 
follows: “(1) Did the plaintiff have on deposit in the Bank of Fletcher 
the sum of $1,520.59 on 20 November, 19304 A. (Yes, by consent.) 
(2) Did the defendant B. H. Youngblood enter into an agreement with 
the plaintiff guarantceing to the plaintiff that he would be personally 
responsible for any loss she might sustain if said funds were periitted to 
remain on deposit in said bank, as alleged in the complaint? A. Yes. 
(3) If so, did the defendant breach said guarantee agreement? iA. Yes. 
(4) Was the Bank of Fletcher insolvent on 20 November, 1930, and/or 
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18 December, 1980% <A. Yes. (5) What amount of damages, if any, is 
the plaintiff entitled to recover of the defendant by reason of said 
alleged breach? A. $760.00, without interest.” 

The court below rendered judgment on the verdict. The defendant 
made numerous exceptions and assignments of error and appealed to 
the Supreme Court. The necessary ones and material facts will be set 
forth in the opinion. 


L. B. Prince and Ewbank & Weeks for plaintiff. 
Redden & Redden and Shipman & Arledge for defendant. 


Crarkson, J. At the close of plaintiff’s evidence and at the close of 
all the evidenee the defendant made motions in the court below for 
judgment as in case of nonsuit, C. S., 567. The court below overruled 
these motions and in this we can see no error. 

Upon a motion as of nonsuit, all the evidence, whether offered by the 
plaintiff or eheited from defendant’s witnesses, 1s to be considered in 
the light most favorable to the plaintiff, and he is entitled to every 
reasonable intendment thereon and every reasonable inference there- 
from. We think the evidence sufficient to be submitted to the jury. 

The main question presented for our determination: Was the promise 
an original one upon sufheient consideration, which made defendant 
liable to plaintiff, or was it such that under the statute of frauds, C. s., 
987, it had to be in writing? We think the promise an original one and 
upon sufficient consideration, 

Ju Handle Co. v. Plumbing Co., 171 N. C., 495 (501-502), speaking 
to the subject: “This being so, the promise, if made as alleged, was not 
within the statute of frauds, but it was an original promise founded upon 
a distinet consideration moving to the plaintiff at the time, and was not 
siinply collateral and superadded to that of Wooten & Renigar to pay 
the debt. Our case falls within the principle stated in Dale v. Lumber 
('o,, 1452 N. C., 651, where the matter is clearly stated by Justice Hoke, 
who, quoting from the well-considered ease of Mmerson v. Slater, 63 
U_S., 28, at p. 48, said: ‘Whenever the main purpose and object of the 
promiusor 1s not to answer for another, but to subserve some pecuniary or 
business purpose of his own, involving either a benefit to himself cr 
damage to the other contracting party, his promise is not within the 
statute, although it may be in form a promise to pay the debt of another, 
and although the performance of it may incidentally have the effect of 
extinguishing that ability.” This position has been sustained and ap- 
plied in other cases of the same Court, notably in Paris v. Patrick, 141 
U. S., 479, in which it was held: “In determining whether an alleged 
promise is or ig not a promise to answer for the debt of another, the 
following rules may be applied: (1) If the promisor is a stranger to the 
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transaction, without interest in it, the obligations of the statute are to 
be strictly upheld; (2) but if he has a personal, immediate, and pecu- 
niary interest in a transaction in which a third party is the original 
obligor, the courts will give effect to the promise. Yhe real character 
of a promise does not depend altogether upon form of expression, but 
largely upon the situation of the parties, and upon whether they wnder- 
stood it to be a collateral or direct promise.” (Italics ours.)  Aercan- 
tile Co. v. Bryant, 186 N. ©., 551; Jennings v. Keel, 196 N. C., 675; 
Dillard v. Walker, 204 N. C., 16 (20). 

We do not think that the agreement of the plaintif’ that the bank 
could continue to operate was inconsistent with her right of action on 
defendant’s promise to her, so as to estop her. When she went to with- 
draw her money she had the direct promise of defendant to insure her 
money, that it was safe, the bank sound, the money was all right, and 
she trusted him. We see no reason why filing her claim on the bank 
would have the effect to release defendant. It was to Jus interest that 
she reduce her claim on him by obtaining what dividends she could from 
the bank, and acting as a prudent person would do under the cirecum- 
stances. 

The plaintiff alleged in her complaint, in part: “That on or about 
20 November, 1930, the defendant B. H. Youngblood, whom this plain- 
tiff had known for a long period of time, and in whom she had the 
utmost confidence, and who she knew to be a director ard officer in said 
bank, having ascertained that plaintiff intended to withdraw her funds 
from said bank, urged the plaintiff that she allow her tunds to remain 
in said bank, and then and there assured the said plaintiff that the said 
bank was solvent and guaranteed to the said plaintiff that the said bank 
was solvent and that he would sce that she suffered no loss, and that 
plaintiff, although she had definitely decided to withdraw her funds 
from said bank, relying solely upon the assurances, »romises, repre- 
sentations and guarantees of the said bank, decided to allow her funds 
to remain in said bank and did allow them to remain in said bank, said 
funds being in the amount of $1,520.59, as the proximate result of which 
the plaintiff has suffered a total loss of the said sum of $1,520.59,” ete. 

It is contended by the defendant, in part: “That he did not owe plain- 
tiff anything, but, according to the plaintiff’s evidence, insured her 
against loss. In other words, if he were a guarantor he became liable 
upon default of the bank, but not until after the plaintiff had exhausted 
her remedy against the bank.” 

We think that the language in the complaint and the evidence sufli- 
cient to support the verdict. In Jendins v. Wilkinson, 107 N. C., 707 
(709), 1t is said: “There is a plain distinction between a guaranty of 
payment and a guaranty of collection. ‘The former 1s aa absolute prom- 
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ise to pay the debt at maturity, if not paid by the principal debtor, and 
the guarantee may begin an action against the guarantor. The latter 
18 a promise to pay the debt upon the condition that the guarantee shall 
diligently prosecute the principal debtor without success.’ Jones vt. 
Ashford, 79 N. C., 178; Baylic’s Suretices and Guarantors, 113.” Trust 
Co. v. Godwin, 190 N. C., 512; Trust Co. v. Clifton, 203 XN. C., 483 
(485). 

We think, on plaintiff’s evidence, that this is a guarantee of payment, 
and under the facts and circumstances of this ease plaintiff’s mght of 
action had accrued when she instituted the suit. 

The charge of the court below gave the contentions of both parties 
fairly. In fact, gave four long contentions and fifth, a requested charge, 
as a matter of Jaw, in the language prepared by defendant. There is 
no exception by defendant in the record to the charge as given. The 
exceptions and assignments of error to this Court are to the effect that 
the court below in its charge failed to define guaranty and what was 
necessary to constitute insolvency. We think, taking the charge as a 
whole, the defendant’s alleged contract with plaintiff was fully set forth 
and explained by the court below and the question of insolveney fully 
considered, 1f that issue was material to the determination of the case. 
The defendant, if it desired more full and specific instructions, should 
have asked for them. Davis v. Long, 189 N. C., 129 (187). 

We think in the charge, all the substantive, material and essential 
questions of law arising on the facets to determine the controversy were 
fully set forth by the court below. Joss v. Brown, 199 N.C., 189. 

The question was one mainly of fact, for the jury. It has found with 
plaintiff; in law we find 

No error. 





SECURITY NATIONAL BANK (TaArsoro Unir), ADMINISTRATOR D. B. N. OF 
W. R. TOLSTON, Successor TO NORTH CAROLINA BANK AND TRUST 
COMPANY (Tarboro Unit), ADMINISTRATOR D. B. N. OF W. R. TOLSTON, 
DECEASED, v. H. C. BRIDGERS, W. E. COBB, J. V. COBB, W. TL. LANE. 
W. E. PHILLIPS, W. Hi. PHILLIPS, A. J. WALSTON, J. R. WALSTON, 
AND G. H. WEBB, Drrectors or THE PINEIETOPS BANKING COMPANY. 


(Filed 10 October, 1934.) 


1. Executors and Adniuinistrators A b— 


The appointment of a bank as administrator cannot be attacked in an 
action against the directors of the bank to recover losses sustained to the 
estate by alleged gross neglect and mismanagement of the bank by the 
directors, 
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2. Banks and Banking C c: H e— 


The relation of debtor and creditor exists between a depositor and the 
bank of deposit, which relation, upon the death of the depositor, exists 
between the bank and the depositor’s estate, and this relation is not 
changed by the appointment of the bank as administrator where the 
deposit is co-mingled with other funds of the bank. 


8. Executors and Administrators F a—Administrator may refuse to dis- 
tribute estate prior to expiration of one year from appointment. 


A bank, acting as administrator, has a legal right to naold the funds of 
the estate and to refuse to settle the estate and distribute it to the heirs 
upon their demand prior to the expiration of one year rom the appoint- 
ment of the bank as administrator, C. 8., 101, 109, 147. In this case 
demand was made shortly before the bank was placed in liquidation, but 
it appeared that the bank was solvent on the date it was appointed ad- 
ministrator, and there was evidence that it was solveat a few months 
before being placed in liquidation, and that it was placed in liquidation 
in less than a year after its appointment as administrator, 


4. Executors and Administrators A a~—There is presumption of compliance 
with statutes in licensing bank to act as administrator, 


There is a presumption that the Insurance Commissioner has complied 
with the statutes in licensing a bank to act as administrator, and where 
there is evidence that a bank, on the date it was appointed administrator, 
was solvent in an amount in excess of $100,000, the cortention of an ad- 
ministrator d. 0. n. appointed upon the bank’s insolvency that the bank 
had nct complied with the provisions of C. S8., 6876, 6877, 6357S, GST9, 
cannot be sustained. 


5. Corporations © c— 


The directors of a corporation may be held personally liable for gross 
neglect of their duties, mismanagement, fraud and deceit resulting in loss 
to a third person, but not for errors of judgment made in good faith. 


6. Banks and Banking H b—Evidence held insufficient to hold directors 
liable to administrator d. b. n. for loss alleged to have resulted from 
directors’ gross neglect and mismanagement of bank. 


This action was instituted by an administrator d. b. #., appointed upon 
the insolvency of a bank which had been appointed, and had acted as 
administrator of the estate prior to its insolvency, and was instituted 
against the directors of the bank upon allegations of gross neglect of their 
duties and mismanagement of the bank in that they knew or should have 
known that the funds of the estate had been co-mingled with the general 
assets of the bank without being properly secured with bonds or collateral, 
aud in that they refused to close up the estate because they knew the 
bank was in imminent danger of insolvency and the withdrawal of the 
funds would force it to close its doors. The evidence was to the effect 
that the bank had been licensed to act as administrator and at the time 
of its appointment was solvent in excess of $100,000, end that the bank 
was solvent a few months prior to being placed in liquidation, and that it 
was placed in liquidation prior to the expiration of cne year from its 
appointment as administrator: Held, the evidence was insufficient to 
bring the directors to an accountability under the law, and their motion 
as of nonsuit was properly granted. 
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AppreaL by plaintiff from Moore, J., at June Term, 1934, of Epce- 
coMBE. Affirmed. 

This action was originally instituted by the North Carolina Bank and 
Trust Company, Tarboro Unit, administrator d. b. n. of W. R. Tolston, 
but during the pendeneyv of the action the North Carolina Bank and 
Trust Company was placed in the hands of a liquidating agent and dis- 
missed as such administrator, and the Security National Bank was 
appointed and qualified in its place and stead. The said Security 
National Bank was made party plaintiff by consent of all parties and 
was permitted to adopt the pleadings theretofore filed by the said North 
Carolina Bank and Trust Company. 

This is an action brought by plaintiff against the defendants, directors 
of the Pinetops Banking Company, to recover a certain sum of money, 
on account of gross neglect of their duties and the mismanagement of 
the bank in reference to the administration of the estate of W. R. 
Tolston. 

The material parts of the complaint allege: “That as this plaintiff 
is informed and believes and it so alleges upon information and belief, 
sald officers refused and declined to close up said estate for that they 
realized that said bank was then and there insolvent, or in imtninent 
danger of insolvency, and that if satd sum of $13,650.26 should be paid 
out, that said bank could no longer function as a banking institution 
and must necessarily close its doors. . . . That said loss was proxi- 
mately caused, brought about, and produced by the aforesaid negligent, 
careless, wrongful, and tortious acts of said defendants in refusing to 
wind up, discharge, and liquidate said estate after demand upon them so 
to do had been made, and after they well knew that said estate was in 
perfect condition to be settled up, all of which negligent refusal on the 
part of said defendants was, as hereinbefore alleged, induced, brought 
about, and caused by the wrongful desire on the part of said defendants 
to utilize the funds of said estate for purposes tending to serve the ends 
of said Pinetops Banking Company, to wit, to tide over and carry on 
said bank in the hope that it could continue in the function of a banking 
institution. . . . That the defendants in this action breached their 
duty to the estate this plaintiff represents in that said directors and 
executive officers and directors, approved, permitted and sanctioned the 
aforesaid acts on the part of said bank in the co-mingling of said funds, 
in the failure to set same up as a separate and distinet trust fund, and 
in the failure to have same properly secured by bonds or collateral as 
required by law, or legal banking regulations, or in the event same was 
not expressly sanctioned and approved by said defendants, that it was the 
duty of said defendants to have knowledge of said conditions complained 
of and to have prevented the aforesaid failure of duty on the part of the 
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bank that they represented. . . . That this plaintiff, prior to the 
institution of this action, made claim upon the liquidating agent of the 
Pinetops Banking Company and upon the Commissioner of Banks that 
this plaintifi’s claim be allowed as a preferred claim, which demand and 
request has been declined. That prior to the institution of this action 
the plaintiff herein has made demand upon the liquidating agent of the 
Pinetops Banking Company that such hquidating agent institute this 
action against the defendants herein, which said demand was made in 
writing and which demand has been declined.” 

In answer, the defendants denied the material allegations of the com- 
plaint, and say: “That in the entire administration of its affairs the 
Pinetops Banking Company, as administrator of the estate of W. R. 
Tolston, has exercised due and proper care and caution, has honestly 
and faithfully executed the duties of its trusts, and has done all things 
required of it by law and equity in the performance of its said duties. 
That as these defendants are advised, believe and allege, the Pinetops 
Banking Company is now and was at the time of the appointment of its 
liquidating agent fully and amply solvent, and upon fina. settlement will 
pay the plaintiff, together with all other creditors, the full amount which 
is due them.” 

A judgment of nonsuit was rendered in the court below. The plaintiff 
excepted, assigned error, and appealed to the Supreme Court. The 
necessary facts will be set forth in the opinion. 


C. WH, Leggett and George M. Fountain for plaintiff. 
Henry C. Bourne, Gilliam & Bond, and Hl. H. Phillips for defendants. 


Crarkson, J. At the close of plaintiff’s evidence the defendants, in 
the court below, made a motion as in case of nonsuit. C.S., 567. The 
court below sustained the motion and in this we can see no error. 

The evidence was to the effect that on 10 June, 1920, the Pinetops 
Banking Company was appointed administrator of the estate of W. R. 
Tolston. The following are the heirs at law and distributees: Thomas 
L. Tolston, Mrs. W. D. Wooten, and Mrs. J. E. Brown. The estimated 
value of the estate was $20,000. Renunciation of the heirs at law and 
request that the Pinetops Banking Company be appointed in their stead 
is as follows: “We, the undersigned, do hereby renounce our right to 
qualify upon the estate of W. R. Tolston, deceased, and respectfully ask 
that you appoint the Pinetops Banking Company in our place and stead. 
This 10 June, 1980. Thos. L. Tolston, Mrs. W. D. Wooten, Airs. J. E. 
Brown.” 

The clerk of the Superior Court for Edgecombe Cour.ty, North Caro- 
lina, plaintiff’s witness, testified in part: “The Pinetops Banking Com- 
pany qualified as administrator of W. R. Tolston’s estate before me.” 
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The question of “purported administrator” is not borne out by the rec- 
ord—if it were, it would be immaterial. The plaintiff in this action in 
the Superior Court cannot attack the appointment of the bank as ad- 
ministrator, under the facts herein disclosed. Jfolmes v. Wharton, 194 
N.C., 470; In re Estate of Styers, 202 N.C., 715. The clerk can recall 
letters of administration when they have been improvidently granted. 
In re Meadows, 185 N. C., 99. 

The Pinetops Banking Company had been in process of hquidation 
since 21 April, 1931. The bank went into hquidation in less than one 
year from its qualification as administrator. It was in evidence that 
W. R. Tolston died on or about 21 May, 1930, and had in the savings 
account of the bank $13,650.26 when the bank went into hquidation. 
In the checking account of the Pinetops Banking Company, admuinis- 
trator of W. R. Tolston, there was $1,254.78. The total balance of both 
accounts in favor of the Tolston estate was $14,905.04. 

With respect to this money in the Pinetops Banking Company, if it 
had not been appointed administrator, the relation of W. R. Tolston and 
the bank was that of debtor and creditor. If it was appointed admin- 
istrator and deposited the money in its bank, the same relation would 
apply. Roebuch v. Surety Co., 200 N. C., 196; In re Trust Co., 204 
N.C., 791. 

The Pinetops Banking Company, being the administrator, had certain 
rights and duties. C.§., 101, provides if claim not presented in twelve 
months, representatives discharged as to assets paid. C. S., 109, pro- 
vides that the final account can be compelled to be filed “at any time 
after two years from his qualification.” C.S., 147, provides that legacy 
or distributive share may be recovered from executor, administrator or 
collector “at any time after the lapse of two years from his qualifica- 
tions.” 

The defendants were in their legal rights under the above statutes, in 
holding the money—under the facts and circumstances of this case. 

S. B. Kittrell, plaintifi’s witness, testified as to the solveney of the 
bank on 10 June, 1930, when the bank was appointed administrator: 
“The total assets of the Pinetops Banking Company on 10 June, 1930, 
was $423,765.40. The total liabilities, exclusive of capital, surplus and 
undivided profits, as I figure it, was $318,068.34. On 2 January, 1931, 
working out the same figures, the total abilities, exclusive of capital, 
surplus and undivided profits was $296,953.50, and the assets on that 
date was $340,371.44. This book does not include liabilities and assets 
and surplus carried on the branch at Hookerton.” Of course, the stock- 
holders were hable to be assessed if the bank became insolvent. This 
was an additional asset. 

The further contention 1s made by plaintiff that C. S., 6376, 6377, 
6378, and 6379, were not comphed with. The Pinetops Banking Com- 
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pany, when complying with these provisions, had a right to act in cer- 
tain fiduciary eapacities, such as administrator, ete. C.S., 6379, reads 
as follows: “After any such corporation has been licensed by the com- 
missioner, the certificate of the commissioner that it has been admitted 
to do business in the State and is licensed by the Insuvanee Commis- 
sioner and is solvent to an amount not less than one hundred thousand 
dollars, shall be, until revoked by him, equivalent to the justification of 
sureties, and full evidence of its authority to give such bonds or under- 
takings. There shall be no charge for the seal of this certificate.” C.S., 
6378, provides that the commissioner shall examine into the solvency of 
the corporation applying for lense to do business. 

It will be noted that the above act (6379) says “is solvent to an 
amount not less than $100,000.” The evidence is that on 10 June, 1930, 
the total assets were $423,765.40 and the total liabilities, exclusive of 
capital, surplus and undivided profits, was $318,068.34. ‘his shows that 
the assets over liabilities were over $100,000. It is further noted that 
the capital stock was $50,000, its surplus $40,000, the Hookerton Branch 
had a surplus of $10,000. This would make total capital and surplus 
of $100,000. The presumption is that the commissione:, who had the 
authority, complied with the law when the bank was heensed to act as 
administrator. 

It was said in Caldwell v. Bates, 118 N. C., 323 (825): “That the 
directors are liable for gross neglect of their duties, and mismanage- 
ment—though not for errors of judgment made in good faith—as well 
as for fraud and deceit.” Alinnis v. Sharpe, 198 N. C., 364; 8. c., 
202 N. C., 300. 

The principle of law as above written 1s safe, sane, and salutary, and 
we adhere to same in the present action. The plaintiffi’s evidence is not 
sufficient to bring defendants to an accountability under the law and the 
honsuit was properly granted in the court below. 

The judgment of the court below is 

Affirmed. 





LESTER PIANO COMPANY v. MRS. MARY LOVEN. 
(Filed 10 October, 1934.) 


Limitation of Actions A c—Three-year statute applies to claim and de- 
livery for chattel covered by conditional sale contract not under seal. 


Defendant had possession of a chattel purchased by her under a promis- 
sory note and conditional sale contract not under seal. Plaintiff, the 
owner of the conditional sale contract, instituted claim and delivery pro- 
ceedings for the possession of the chattel for sale under the terms of the 
eontract. Defendant pleaded the three-year statute of limitations, and 
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plaintiff admitted that there had been no new promise or payment on the 
purchase price for over three years prior to the institution of the action: 
Held, the three-year statute of limitations, C. 8., 441 (1), (4), barred the 
ancillary remedy of claim and delivery, C. 8S., 830, action on the note 
being also barred by the statute. 


APPEAL by plaintiff from Warlick, J., at April Term, 1984, of Avery. 
Affirmed. 

The judgment of the court below is as follows: “It is agreed that the 
plaintiff is a corporation organized and existing under and by virtue of 
the laws of the State of Pennsylvania, and that the defendant is a resi- 
dent of Avery County. It is agreed that the plaintiff is the owner and 
holder of the conditional sales and retention title contract to the piano 
described in the complaint, which is in words and figures as follows: 

“$295.00. Hickory, N. C., 4-2-1926. For value received, I, the 
undersigned, of Now... Street, town of Newland, county of Avery, 
State of North Carolina, promise to pay to the order of Jno. F. Warren 
Music Company, of Hickory, N. C., two hundred and ninety-five dollars 
at its office in Hickory, N. C., as follows: Ten dollars this date and ten 
dollars per mo, until paid, with interest on each of said sums at the 
rate of six per centum from date hereof until paid, with exchange. 
The consideration for the payment of the above named amounts is the 
delivery by said Jno. F. Warren Music Company to the undersigned of 
one piano made by Lester Company, No. 87317, Style Mah 40. It is 
expressly agreed by and between the said Jno. F. Warren Music Com- 
pany and the undersigned that the title to said instrument shall remain 
in the Jno. F. Warren Music Company until the entire purchase price, 
with interest, 1s fully paid; but the undersigned hereby assumes all 
liability for said instrument in the event of its being destroyed or dam- 
aged, reasonable use and wear thereof excepted; and if the undersigned 
shall fail to make any of the aforesaid payments within thirty days after 
such payments respectively fall due, said Jno. F. Warren Music Com- 
pany may at its option, with or without notice to the undersigned, 
declare all unpaid installments immediately due and payable and shall 
have the right to retake said instrument. In case Jno. F. Warren 
Music Company shall retake possession of said instrument, all moneys 
paid on the purchase price thereof shall belong to Jno. F. Warren 
Music Company as liquidated damages for the nonfulfillment of this 
contract, loss in value of said instrument, and for the use or rental of 
said instrument while remaining in possession of the undersigned. In 
case of legal proceedings, the undersigned agrees to pay such costs as 
may accrue. 

“The undersigned agrees not to move the instrument herein described 
without the consent of Jno. F. Warren Music Company, also to have it 
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insured and pay the loss, if any, to Jno, F. Warren Music Company, 
as its interest may appear; also to pay any taxes levied against the same 
while in his possession. Mrs. Mary Loven (Signed). Witness: W. H. 
Yoder. 

“Tt is agreed that under said conditional sale agreement or contract 
the plaintiff made demand for possession of the piano, and the demand 
was refused, and claim and delivery issued with proper bond on the part 
of the plaintiff was issued, and that a proper replevy bond was given 
by the defendant. The value of the property is admitted to be $150.00. 

“Tt is agreed by the plaintiff that no payment has been made by the 
defendant to the plaintiff within the past three years, and that for three 
years or more prior to the institution of the action the defendant paid no 
amount of said contract. 

“Upon the agreement of the facts above stated, the court is asked to 
pass upon only the question of whether or not the pleze of the statute 
of limitations made by the defendant in her answer, and admitted by the 
plaintiff in the findings of fact, is good as a bar, it being admitted that 
it is properly pleaded, to the maintenance of this suit cr action at law 
by the plaintiff, and that the said statute of limitations :s the sole ques- 
tion to be passed on by the court, the parties waiving a jury trial, and 
agreeing that in the event the court is of the opinion that the plea of the 
statute of limitations is good, that the court would then, if there had 
been a jury trial, or if the jury had been impaneled, peremptorily in- 
structed the jury that as a matter of law that they would auswer any 
issue submitted to the jury as to the plea of the statute of hmitations 
in favor of the defendant. 

“The court thereupon holds, on the admission being made that no pay- 
ment has been made within three years or more by the cefendant to the 
plaintiff or anyone for the plaintiff, within three years cr more prior to 
the institution of the action, that the plea of the statute of limitations 
would prevail, and so stating to the parties authorizes the drafting of a 
judgment to the effect that the defendant is not indebted to the plaintiff 
under her plea of the statute of limitations, and not being indebted to the 
plaintiff, that the plaintiff would not be entitled to the property for the 
purpose of exposing it to sale under the statute applicable to the sale of 
the property under conditional sales contract for the purpose of satisfy- 
ing the amount due thereon. And from the foregoing judgment and 
signing thereof the plaintiff in open court gives notice of appeal to the 
Supreme Court. Further notice waived. 

“By consent, the plaintiff appellant is allowed forty days to make up 
and serve statement of case on appeal, and the defendant appellee is 
allowed thirty days thereafter to serve countercase or file exceptions. 
Appeal bond in the sum of $50.00 adjudged sufficient. (Signed) Wilson 
Warlick, Judge Presiding.” 
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The exceptions and assignments of error made by plaintiff are as 
follows: “First. To the action of the court in holding that the statute 
of limitations pleaded by the defendant in her answer is applicable to this 
action and bars the plaintiff from recovering the possession of the prop- 
erty In question. 

“Seeond. To tl fk ‘t In signi lL enter | 

mecond,. o the action of the court 1n Signing and entering the 
judgment appearing in the record.” 


J.V. Bowers for plaintiff. 
Charles Hughes for defendant, 


Crarkson, J. Is the plaintiff, under the above facts in this claim 
and delivery proceeding, barred by the three-year statute of lmitation / 
We think so. 

N. C, Code, 1931 (Michie), sec. 441 (1) and (4), are as follows: 
“Within three years an action—(1) Upon a contract, obligation or lia- 
bility arising out of a contract, express or 1mplhed, except those men- 
tioned in the preceding sections. . . . (4) For taking, detaining, 
converting or injuring any goods or chattels, including action for their 
specific recovery.” 

In Battle v. Battle, 116 N. C., 161 (163-164), it is said: “The Code, 
see. 172 (C. S., 416), requires an acknowledgment or new promuse to be 
in writing left the effect of a partial payment in removing the bar of the 
statute of limitations as it was before the Code of Civil Procedure. 
Bank v. Harris, 96 N. C., 118. The effect of partial payment in stop- 
ping the running of the statute is not by virtue of any statutory pro- 
vision, It was not in the statute of James IJ, but was an exception 
allowed by the courts, and its application depends upon the reasoning 
in such decisions. The Act of 9 George IV, C 14, in a similar way to our 
statute, merely recognizes the exception as existing. Partial payment 
is allowed this effect only when it is made under such circumstances as 
will warrant the clear inference that the debtor recognizes the debt as 
then existing and his willingness, or at least his obhgation, to pay the 
balance.” Nance v. Hulin, 192 N. C., 665. C.S., 416. N.C. Practice 
and Procedure in Civil Cases (McIntosh), sec. 131. 

The contract sued on is not under seal and there is no new promise or 
partial payment on the note. The plaintiff alleges in its complaint of 
claim and delivery the following: “That the plaintiff is the owner of 
that certain upright piano made by Lester Piano Company, No. 87317, 
Style Mah 40, by virtue of a conditional sale and retention title contract 
executed by the defendant to the title to said piano, of which contract 
the plaintiff is the owner thereof.” 

N.C. Code, 1981 (Michie), see. 830, is as follows: “The plaintiff in 
an action to recover the possession of personal property may, at the time 
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of issuing the summons or at any time before, answer, claim the imme- 
diate delivery of the property as provided in this article.” 

In Wilson v. Hughes, 94 N. C., 182 (185-186), citing numerous 
authorities, is the following: “We observe that this is called an ‘action 
of claim and delivery.’ Properly and strictly speaking there is no such 
action. The action commonly so-called is an action to recover the 
possession of personal property—some specific chattel--and is of the 
nature of the action of detinue under the common-law method of pro- 
cedure. ‘Claim and delivery of personal property’ is a provisional 
remedy, incident and ancillary, but not essential to the action. The 
object of such incidental provision is to enable the plaintiff, upon giving 
an undertaking in double the value of the property in question, with 
approved security, as required by the statute, to obtain the immediate 
possession of the same, unless the defendant shall give a similar under- 
taking and security for its delivery to the plaintiff, if it shall be so 
adjudged, and for the payment of such costs as may be adjudged against 
him in the action. Thus, the property, or the value of it, 1s made 
secure pending the action, in such way as to answer the purpose of the 
final judgment. This provisional remedy is peculiar to the Code method 
of procedure, and gives the action something of the nature of the action 
of replevin at the common law. 

“ ‘Claim and delivery’ of the property may be omitted, and the action 
may be simply to recover the possession of the specific chattel, as in 
detinue, or to recover the value of the property as in trover or trespass. 
In any case, it Is incident to an action and provisional only.” See 
Foreclosure of Conditional Sales, sec. 2587. House v. Parker, 181 
N. C., 40. 

The defendant in her answer pleaded the three-year statute of limita- 
tions: “That if the defendant is due the plaintiff any amount whatso- 
ever, which she now denies, 1t has been a number of years since any 
demand was made upon her by plaintiff for payment, until at the time 
of or immediately before the institution of this action, and it has been 
more than three years since any payment has been made to the plaintiff 
on its alleged account against her, and the defendant now pleads the 
three-year statute of limitations as a bar to plaintiff’s vight to recover 
in this action.” 

We think that section 441 (1) and (4), supra, bars the plaintiff’s 
ancillary claim and delivery proceeding. The present proceeding con- 
cerns personal property. N.C. Code, 1931 (Michie), sec. 437: “Within 
teu years an actlon—(2) Upon a sealed instrument agairst the principal 
thereto. (3) For the foreclosure of a mortgage, or deed in trust for 
creditors with a power of sale, of real property, where the mortgagor or 
grantor has been in possession of the property, within ten years after the 
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forfeiture of the mortgage, or after the power of sale became absolute, 
or within ten years after the last payment on the same.” 

N. C. Code, 1931 (Michie), sec. 2589, is as follows: “The power of 
sale of real property contained in any mortgage or deed of trust for the 
benefit of creditors shall become inoperative, and no person shall execute 
any such power, when an action to foreclose such mortgage or deed of 
trust for the benefit of creditors would be barred by the statute of hm1- 
tations.” 

The holding in Menzel v. Hinton, 182 N. C., 660, and in Cone v. 
Hyatt, 182 N. C., 810, that the power of sale in a deed of trust or mort- 
gage is not barred by the statute of limitations, though an action for 
foreclosure thereon is barred, is changed by this section, supra. Hum- 
phrey v. Stephens, 191 N. C., 101. 

For the reasons given, the judgment of the court below is 

Affirmed. 





MILDRED MERRIMON vy. THE POSTAL TELEGRAPH-CABLE COMPANY. 
(Filed 10 October, 1934.) 


1. Torts C e—General release of all claims existing at time of execution 
of the release is binding in absence of fraud or mistake. 

Plaintiff, having asserted a claim against defendant, signed a release 
for the claim asserted, and for “all claims of every nature, kind and 
description, which I have . . . up to and including the date of this 
release.” Thereafter plaintiff instituted this action upon a claim existing, 
to her knowledge, at the time of the execution of the release, but based 
upon an unrelated cause of action: Held, in the absence of fraud or 
mistake, plaintiff is bound by the terms of the release, which are sufti- 
ciently broad to inelude the cause of action sued on, the plaintiff having 
Signed the release after full consideration of its contents at a time when 
she knew all the facts, and the release being supported by consideration. 


2. Appeal and Error J g— 


Where the rights of the parties are determined by the decision of the 
court upon one of the assignments of error, questions presented by other 
assignments of error need not be considered. 


SCHENCK, J., took no part in the consideration or decision of this case. 


AppEAL by defendant from Schenck, J., at March Term, 1934, of 
BuncomBs. Reversed. 

This action was begun in the general county court of Buncombe 
County on 2 December, 1932, and was tried at September Term, 1933, 
of said court. 
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In her complaint the plaintiff alleges: 

“2. That during the month of December, 1930, and prior thereto, the 
plaintiff was employed in the office of the defendant in the city of Ocala, 
Florida, to do general office work, including stenography, typewriting, 
and other general work. 

“3. That the defendant carries on a general telegraph business, re- 
celving and sending messages for hire, with offices distributed through- 
out the country, and has a general office and place of business with 
agents and representatives located at Asheville, N. C. 

“4. That it 1s and was at the time of the matters ard things herein 
coniplained of the duty of the defendant to furnish to its employees a 
reasonably safe and suitable place in which to work, ancl particularly to 
furnish this plaintiff and her co-employees an adequately heated room or 
place in which to perform her duties, but notwithstanding said duty, 
which defendant owed to the plaintiff, the defendant carelessly, negl1- 
gently and wantonly failed and refused to provide necessary heat for the 
offices and rooms in which this plaintiff was required to work, although 
this plaintiff repeatedly, from time to time, complained to defendant 
through its agents and representatives, and demanded that her said office 
be properly heated. 

“5. That notwithstanding the repeated requests and demands of this 
plaintiff to the defendant for proper heating facilities, and notwithstand- 
ing the fact that the winter of 1930 was excessively cold, all of which facts 
were repeatedly brought to the attention of the defendant, the defendant 
persisted in its refusal to furnish sufficient appliances and accommoda- 
tions to properly heat the offices, and this plaintiff was required to work 
in an excessively cold room, wherein the atmosphere was in a cold, damp 
and chilly condition, and was likely to cause the occupants thereof to 
suffer intensely from the cold and to expose this plaintiff to the ills inci- 
dent to the cold and damp condition in said room, and »y reason of the 
conditions as herein set forth, and by reason of the defendant’s negligent, 
careless and wanton failure to provide adequate heating facilities, al- 
though repeatedly requested to do so, this plaintiff was exposed to the 
extreme cold as herein set forth, and her health was greatly impaired as 
hereinafter set forth. 

“6. That this plaintiff was so persistent in her demanc's on the defend- 
ant to furnish adequate heating appliances that the defendant eventually, 
after this plaintiff had suffered intensely from her exposure as herein 
set forth, installed a gas heater in this plaintiff’s room, but when this 
plaintiff would ignite the gas in order to provide sufficient heat, the 
manager and agent of the defendant under whom this olaintiff was re- 
quired to work repeatedly and continuously turned off said heater, and 
refused to allow this plaintiff to use said heater a sufficient length of 
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time to heat the room, although repeatedly requested by this plaintiff to 
allow the plaintiff to use said heater, and by reason of the matters and 
things herein complained of this plaintiff was required to work under 
such hazardous conditions that her health became impaired, she develop- 
ing a severe cold which settled in her back, side and neck, and greatly 
injured her nervous system, causing her to suffer great pain and mental 
anguish, causing a condition of neuritis to set up in her neck, side and 
shoulder; that her condition became so run-down, her nerves upset, that 
she was compelled to discontinue her services, resign her position with 
the defendant, and seek medical treatment, all of which cost her large 
sums of money for doctors’ bills and medical expenses, and since said 
time, due solely and proximately to the negligence as herein set forth, 
this plaintiff’s earning capacity has been greatly reduced, and she is now 
wholly unable to perform any duties pertaining to her livelihood, and as 
she is advised and believes she is permanently disabled, all by reason of 
the careless, negligent and wanton manner in which the defendant failed 
and refused to furnish the plaintiff with an adequately heated room, 
and wantonly and maliciously turned off the heater eventually furnished 
in said room, although repeated demands were made on the defendant, 
the condition of the room having been repeatedly brought to the atten- 
tion of the defendant. 

“7, That prior to the exposure to which this plaintiff was subjected 
by reason of the negligence of the defendant as herein set forth, the 
plaintiff was a strong, healthy, able-bodied person, but now by reason of 
the wanton, wilful and negligent failure and refusal of the defendant to 
furnish this plaintiff with a reasonably and adequately heated room in 
which to work, her health has been impaired as herein sect forth, and as 
she 1s advised, believes, and so avers, she is permanently injured and 
damaged; that she has been caused to suffer bodily pain and mental 
anguish, and still is suffering, and has been made sore, sick, and lame, 
and been made to suffer, all to her great damage in the sum of $2,500.” 

Defendant’s demurrer to the complaint on the ground that the facts 
alleged therein are not sufficient to constitute a cause of action, was 
overruled. 

In its answer, the defendant denies all the material allegations of the 
complaint, and pleads, among other defenses, a release, in writing, exe- 
cuted by the plaintiff on 4 December, 1931, which is as follows: 


“NORTH CAROLINA—BUNCOMBE CounTy. 

“Know all men by these presents: That I, Mildred Merrimon, of the 
aforesaid county and State, for and in consideration of the sum of 
$150.00 to me in hand paid by the Postal Telegraph and Cable Com- 
pany of Kentucky, and the Postal Telegraph and Cable Company of 
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Delaware, have released and do hereby release and discharge the said 
Postal Telegraph and Cable Company of Kentucky, and the Postal 
Telegraph and Cable Company of Delaware, and the Postal Telegraph 
and Cable Company operating in the State of Florida, and any other 
Postal Telegraph and Cable Company operating anywhere else in the 
United States of America, from any and all lability cn account of a 
claim which I have against said corporations arising out of an injury 
received by me at about nine o’clock a.m., on a certain day during the 
early part of January, 1930, as a result of an alleged assault made upon 
me by one Arthur Keel, an employee of one of the defendant corpora- 
tions at Bowling Green, Ky., which said injury is fully set out and de- 
scribed in a complaint filed by me in the general county court of Bun- 
combe County, N. C., on or about the 8th day of October, 1931. 

“I do further release and discharge the said Postal Telegraph and 
Cable Company of Kentucky, the Postal Telegraph and Cable Company 
of Delaware, and every Postal Telegraph Cable Coinpany operating any- 
where in any of the states of the American Union, fron all claims of 
every nature, kind and description, which I have or claim to have 
against them, up to and including the date of this release. 

“This 4th day of December, 1931, 

Mirprep Mrrrimon. (Seal)” 


At the trial the issues which arise on the pleadings were submitted to 
the jury and answered as follows: 

“1. Was the plaintiff injured by the negligence of the defendant, as 
alleged in the complaint? Answer: ‘Yes.’ 

“2. Did the plaintiff by accepting employment with the defendant as- 
sume the risks incident to heat and cold, as set forth in the defendant’s 
answer? Answer: ‘No,’ 

“3, Did the plaintiff by her own negligence contribute to her injury / 
Answer: ‘No.’ 

“4. Is the release set up by the defendant in its second and further 
answer and defense a bar to the action of the. plaintiff? Answer: ‘No.’ 

“5, What damages, if any, is the plaintiff entitled to recover? An- 
swer : ‘$1,050. ” 

From the judgment of the general county court that plaintiff recover 
of the defendant the sum of $1,050, and the costs of the action, the 
defendant appealed to the Superior Court of Buncombe County, assign- 
ing errors in the trial. All the assignments of error were overruled by 
the judge of the Superior Court. The judgment of the general county 
court was affirmed and the defendant appealed to the Supreme Court. 


Thomas O. Pangle and J. Scroop Styles for plaintvff. 
Joseph W. Little and Alfred S. Barnard for defendant. 
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Connor, J. In apt time, the defendant requested the judge of the 
general county court, in writing, to instruct the jury as follows: 

“I charge you, gentlemen of the jury, that the release offered by the 
defendant is a bar to the action of the plaintiff, and it will be your duty 
to answer the fourth issue ‘Yes.’ ” 

This prayer was refused, and on defendant’s appeal to the Superior 
Court, its assignments of error based on such refusal was overruled. 
In this there was error, and for this error the judgment of the Superior 
Court affirming the judgment of the general county court must be 
reversed. ‘ 

At the trial in the general county court, the plaintiff admitted the 
execution by her of the release as alleged in the answer of the defendant. 
She did not allege in her reply or offer evidence at the trial tending to 
show that the execution of the release was procured by fraud, or that 
there was any mistake with respect to its contents. The vahdity of the 
release was not challenged by the plaintiff. The release is therefore 
binding and conclusive on the plaintiff. Its language is plain and 
unequivocal, and clearly shows the imtention of the parties. 

The cause of action, if any, alleged in the complaint in this action 
existed to the knowledge of the plaintiff at the time she signed the re- 
lease. For a consideration which was satisfactory to her the plaintiff 
released and discharged the defendant from any and all liability to her 
not only on the cause of action alleged in the complaint in the action 
then pending in the general county court of Buncombe County, but also 
on any ¢laim or claims which she then had against the defendant. She 
executed the release, which was drawn by her attorney, after consultation 
with him, and after full consideration of its contents. When she exe- 
cuted the release, and delivered it to the defendant, she knew all the facts 
which she alleges as her cause of action in the complaint in this action. 
She is and ought to be bound by the terms and provisions of her contract, 
which are sufhciently broad and comprehensive to include the claim 
against the defendant on which her cause of action alleged in the com- 
plaint in this action is founded. 

Jeffreys v. ft. A, 127 N. C., 877, 87S. E., 515, 18 readily distinguish- 
able from the instant case. The decision in that ease does not sustain 
the contention of the plaintiff that the release in the instant case is not 
effective to bar a recovery by her on the cause of action alleged in the 
complaint in this action. This will appear from a coinparison of the 
release in that case with the release in the instant case. The distine- 
tion 1s apparent, and recognizes the principle stated in /louston v. 
Lrower, 297 Fed., 558, as follows: 

“The language in a release may be broad enough to cover all demands 
and rights to demand or possible causes of action, a complete discharge 
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of liability from one to another, whether or not the various demands or 
claims have been discussed or mentioned, and whether or not the possible 
claims are all knqwn. One seeking a settlement and release has the right 
to buy peace from all future contention on then existing claims of every 
character.” 

As the release executed by the plaintiff is a bar to her recovery in this 
action, we do not decide or discuss the many interesting questions pre- 
sented by other assignments of error relied on by defendant in this 
appeal. 

Ihe action is remanded to the Superior Court of Buncombe County 
with direction that judgment be entered in accordance with this opinion, 

Reversed. 


ScueNck, J., took no part in the consideration or decision of this case. 





W. D. PEAL, ADMINISTRATOR OF THE ESTATE OF MRS. L. C. SPRUILL, 
DECEASED, Vv. MRS. ESTELLE MARTIN, ADMINISTRATRIX OF VAN B. 
MARTIN, DECEASED. 

(Filed 10 October, 1934.) 


1. Judicial Sales A a—Commissioner appointed to conduct judicial sale 
is not attorney for either party litigant. 

A commissioner appointed by the court to sell lands and distribute the 
proceeds in accordance with the order of the court is in a certain sense 
an ofticer of the court to perform the specific acts specified in the order, 
and he is not an attorney for either party to the suit, and the relationship 
of attorney and client existing between him and one of the parties prior 
to his appointment is terminated by the appointment since he must then 
act in accordance with the orders of the court, and can no longer act in 
accordance with private contract. 


2. Limitations of Actions B a— 
A cause of action accrues and the statute of limitaticns begins to run 
whenever a party becomes liable to an action, if at such time the demand- 
ing party is under no disability. 


8. Judicial Sales A e: Limitation of Actions B b—Cause of action accrues 
to distributees upon commissioner’s failure to distribute funds in 
accordance with order of court. 


Where a commissioner appointed in a civil action is ordered to sell 
land and distribute the proceeds as specifically directed, and after sale by 
the commissioner an order is entered directing him to forthwith execute 
a deed to the highest bidder at the sale upon the payment of the purchase 
price, and to distribute the funds as specified, a cause of action accrues 
in favor of the persons entitled to receive the funds against the evum- 
missioner for money had and received, and the commissioner not being in 
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a fiduciary relationship with such persons, and they being under no dis- 
ability, their right of action against the commissioner is barred after the 
lapse of three years, and plaintiff's contention that upon the commis- 
sioner’s failure to file a report and final account with the clerk the cause 
of action did not accrue until demand upon the commissioner or his 
administrator is untenable, since the order did not direet the commis- 
sioner to file such report, and if the statutes, C. S., 765, 32438, applied, the 
law made demand for the disbursement of the funds, and plaintiff had 
notice of such failure upen the expiration of the ten days therein pre- 
scribed for the filing of a report, or the sixty days therein prescribed for 
the filing of the account. 


Crvin action, before Small, J., at April Term, 1934, of WasHinaton. 

Prior to April, 1928, a suit was pending in Washington County 
entitled “Dr. W. H. Hardison and W. D. Peal, Administrators of Mrs. 
L. C. Spruill, Deceased, v. C. W. Overton, Sarah E. Overton, T. N. 
Gray and H. G. Walker, Trustee.” At the April Term, 1923, certain 
issues were submitted and answered by the jury and a final judgment 
entered. This judgment decreed that Dr. W. H. Hardison recover of 
the defendants the sum of $1,024, “and that W. D. Peal, administrator 
c.f. a. of Mrs. L. C. Spruill, recover of the defendants . . . the sum 
of $3,250, and that Van B. Martin be and he is hereby appointed com- 
missioner of the court to sell the property described in the mortgage, 
. . . and apply the procee:is of sale on the deed of trust to Dr. W. H. 
Hardison and the remainder, if there be any, to the mortgage and inter- 
est of Mrs. L. C. Spruill.” Thereafter, at the October Term, 1928, an 
order was entered allowing the defendauts to answer, and the cause came 
on for hearing at the October Term, 1924, before Devin, J., who entered 
the judgment containing the following provision: “It further appearing 
to the court and the court finding the facts to be that the property de- 
scribed in the instrument aforesaid has, by orders heretofore entered 
in this action, been sold and bid in by W. T. Phelps at the sum of $4,450, 
aud all parties to this action having ratified the said sale in open court, 
it is ordered by the court that Van B. Martin, as commissioner of the 
court, proceed forthwith to execute deed of conveyance for the said 
property to the said W. T. Phelps at the price aforesaid upon payment 
of the purchase money and out of the said money to pay first the amount 
herein adjudged to be due Dr. W. H. Hardison and to pay the remainder 
of the said amount over to the said Peal, administrator, to be applied 
upon the said purchase money indebtedness herein adjudged to be du 
him as administrator.’ It was further provided that in the event 
Phelps did not pay the purchase money that the commissioner procced 
to readvertise and resell the property “and make report of his proceed- 
ings to the clerk of this court,” ete. 

The evidence disclosed that Martin, commissioner, had duly sold the 
land on 28 May, 1923, pursuant to the judgment entered at the April 
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Term, 1923, and collected the entire purchase price, amounting to $4,480, 
and deed for the premises had been duly delivered to the purchaser. 
The deed by Martin, commissioner, to Phelps, made pursuant to the 
judgment, recited a report of the sale and confirmation thereof. How- 
ever, the clerk of the Superior Court testified that there was no record 
in his office of any report made by the commissioner or of any final 
account. Van B. Martin, commissioner, died on 25 June, 1930, and the 
plaintiff filed a claim with his administratrix for the surn of $2,339.76, 
being the balance claimed by the plaintiff upon the purchase price of the 
land. The administratrix denied liability upon the claim, and there- 
upon, on 7 June, 1932, this action was instituted by the plaintiff to 
recover said sum from the estate of the deceased commissioner. The 
plaintiff, as a witness in his own behalf, undertook to testify that Van B. 
Martin, deceased, was his attorney, and that he actually saw the com- 
missioner receive the money from Phelps, the purchaser, and that he 
had made demand upon Martin to pay from time to time. 

At the conclusion of the evidence the trial judge sustained a motion 
of nonsuit, and the plaintiff appealed. 


W. L. Whitley for plaintiff. 
Zeb Vance Norman for defendant. 


BrowpEeNn, J. A commissioner is appointed in a civil action tried in 
the Superior Court to sell land and to pay a specified portion of the pro- 
ceeds to the plaintiff in this action. The land is duly sole. in May, 1923, 
and the commissioner received the money. The commissioner died on 
25 June, 1930, and thereafter, in June, 1932, the plaintif? institutes this 
action against the administratrix of the commissioner to recover said 
sum of money, alleging that the commissioner had not paid the money as 
directed in the judgment, and that no report and account had been filed 
prior to the death of the commissioner. Upon such showing the trial 
judge nonsuited the case. 

The foregoing facts present two questions of law, to wit: 

1. What is the legal relationship between a commissioner appointed 
by a court of equity to sell land and the parties to the suit ¢ 

2. Is the cause of action alleged by the plaintiff barred by the three- 
year statute of limitations ? 

A commissioner appointed by a court of equity to sell land is empow- 
ered to do one specifie act, viz., to sell the land and distribute the pro- 
ceeds to the parties entitled thereto. He has no authority and can 
exercise no powers except such as may be necessary to execute the decree 
of the court. Immediately upon his appointment he ceases to be an 
attorney or agent for either party, but becomes in a certain sense an 
officer of the court for the specific purposes designated in the judgment. 
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The plaintiff asserts that Martin, deceased commissioner, was his attor- 
ney when the original suit was instituted, and that although he was 
appointed commissioner of the court to sell the land, this did not term1- 
nate the fiduciary relationship. This contention, however, cannot be 
maintained for the obvious reason that a commissioner must act in 
accordance with the orders of the court and not in accordance with the 
contract between the parties. The relationship of a commissioner to 
the parties was first considered by this Court in Smith v. Moore, 79 
N. C., 82. The third headnote of that case is as follows: “It seems 
that there is no means known to our practice of holding a commissioner 
appointed to make a judicial sale pecuniarily responsible for the money 
collected by him, except by an action instituted by the parties entitled 
to such money.” The language of the decision upon which this head- 
note is based is: “He might be discharged from his office at any time 
by the court, without affecting the rights or the status of the parties in 
court. It is true he is hable to an attachment for disobedience or failure 
to do his duty, but this is a remedy in personam merely. The court has 
no power to award judgment and execution against his property,” ete. 
The Smith case, supra, was cited with approval in Gilbert v. James, 86 
N. C., 244, which holds that a party entitled to money in the hands of 
a commissioner can maintain a suit fer the recovery thereof. Conse- 
quently, 1t is manifest that a commissioner is not a trustee within the 
general meaning of that term. 

The answer to the second question of law must be determined with 
reference to the time when the cause of action accrued. The plaintiff 
insists that as the evidence tended to show that the commissioner made 
no report and filed no account with the clerk that the cause of action did 
not accrue until demand made after the death of the commissioner, upon 
his administratrix. It is to be observed that the judgment at the April 
Term, 1925, appointing the commissioner did not require him to file 
either a report or an account with the clerk. It directed him specifically 
upon collection of the purchase money to pay the amount due to Dr. 
Hardison and “the remainder of said amount . . . to the said Peal, 
administrator, to be applied upon said purchase-money indebtedness 
herein adjudged to be due him as administrator.” C. S., 765, requires 
a commissioner 1n certain instances to file within sixty days “a final 
account of his receipts and disbursements on account of the sale,” ete. 
C. S., 3243, requires a commissioner in partition proceedings to file a 
report within ten days after the sale,” ete. Even if it be conceded that 
C. 8., 765, or C. S., 3243, is applicable to the facts of this case, the 
plaintiff knew at the end of either ten or sixty days that the money had 
not been paid. If these statutes were apphecable, the law made the 
demand upon the failure to act and disburse the proceeds of the sale. 
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All the authorities agree that the cause of action accrues and the statute 
of limitations begins to run whenever a party becomes liable to an action, 
if at such time the demanding party is under no disability. Eller v. 
Church, 121 N. C., 270; Brown v. Wilson, 174 N. C., 668, 948. E., 619; 
Washington v. Bonner, 203 N. C., 250, 165 8. E., 683. 

The original judgment at the April Term, 19238, directed the commis- 
sioner to pay the money to the plaintiff. Thereupon the plaintiff was 
entitled to receive the same. The commissioner, as the plaintiff con- 
tends, failed to turn over the proceeds of the sale as directed, and there- 
fore a cause of action for money had and received accrued to the plain- 
tiff. He was under no disability. Notwithstanding, he neglected to 
assert his right for a period of approximately nine years. In the mean- 
time the three-year statute of limitations had barred Lis right and it 
necessarily follows that the trial judge ruled correctly. 

Affirmed. 





D. W. WINSTEAD y. ACME MANUFACTURING COMPANY. 
(Filed 10 October, 19384.) 


1. Evidence J a—Parol evidence in contradiction of stipulation of writ- 
ten order signed by plaintiff held inadmissible. 

An order for fertilizer for cotton and corn was signed by the purchaser. 
Thereafter the fertilizer was shipped, and most of it used before the pur- 
chaser signed notes for the purchase price. The purchaser brought suit 
to cancel the notes given for the purchase price on the ground that he 
ordered fertilizer for tobacco, that the seller knew the facts, and that the 
fertilizer was worthless fcr the only purpose for which the purchaser 
could and did use it, and that there was a total failure of consideration : 
Held, in the absence of allegations of fraud, mistake, or mistake of one 
party induced by the fraud of the other, parol evidence in contradiction 
of the stipulation in the order that the fertilizer was for cotton and 
eorn is not admissible, and such evidence was properly excluded by the 
lower court. 


2. Pleadings E a— 


The trial court has the discretionary power to refuse to allow a motion 
by a party litigant upon the trial to amend his pleadings. 


AppEay by plaintiff from Barnhill, J., and a jury, at January-Febru- 
ary Term, 1934, of Lee. No error. 

This is an action brought by plaintiff against the defendant to cancel 
certain notes for failure of consideration. The plaintiff in the com- 
plaint alleges, in part: “That on or about 8 May, 1931, plaintiff exe- 
cuted and delivered to defendant two promissory notes, aggregating the 
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sum of $514.10, bearing interest on said sum from 8 May, 1931, which 
defendant had in its possession at the time this action was brought. 

“Theretofore and on or about 11 April, 1931, the defendant had 
offered and agreed to sell to plaintiff a quantity of commercial fertilizers, 
which defendant represented to be and warranted to be first-class tobacco 
fertilizers, the equal of any other fertilizer of its purported character 
and analysis for the purpose of raising and growing tobacco; the de- 
fendant, knowing it was then being purchased for the said purpose of 
growing tobacco, defendant sold the same to plaintiff for the said purpose 
of being used to grow tobacco; and plaintiff had no other use therefor 
except for said purpose, and except therefor was useless and of no value 
to the plaintiff, and said note hereinbefore referred to was given to close 
said account for said fertilizers and said grade and description so offered 
and agreed to be sold to plaintiff by defendant,” ete. 

The prayer is as follows: ‘Wherefore, plaintiff prays judgment 
against defendant that: (1) Defendant deliver up for cancellation the 
note hereinbefore referred to; that there has been a total failure of con- 
sideration for said note, and that the same be canceled, and that plaintiff 
is due and owes the defendant nothing by reason thereof. 

“(2) Defendant pay the costs, and plaintiff receive such other and 
further relief as plaintiff may be entitled.” 

The defendant denied the material allegations of the complaint and 
for a further defense alleges, in part: “That on 8 May, 1931, the plain- 
tiff D. W. Winstead executed his two certain promissory notes, each in 
the sum of $257.05 ($514.10), copy of which notes are attached hereto 
and by reference incorporated in this paragraph of the further defense 
and marked Exhibits A and B, That the said notes were executed as 
evidence of indebtedness for certain fertilizer delivered to the said D. W. 
Winstead, pursuant to certain written orders, copies of which-are at- 
tached to this answer and made a part of this paragraph of the further 
defense and marked Exhibits C and D. That of the fertilizer con- 
signed to Elva Bryan under Exhibit D, the said plaintiff, who has at all 
times acted as the agent of the said Elva Bryan, received for his own 
use two and nine-tenths (2.9) tons. That no part of said notes have 
been paid, although frequent demand for the payment of same has been 
made and the whole amount is now due and owing. 

“That the plaintiff received the goods ordered by him and 1s liable to 
the defendant for the said goods in the sum of $514.10, with interest 
on said principal sum from 1 May, 1981, until paid. 

“That there was no warranty, express or implied, on the part of the 
defendant as to the quality of the goods shipped except such as is con- 
tained in the notes signed by the plaintiff and made a part hereof, 

That the fertilizer purchased was for corn and cotton, as shown 


112 IN THE SUPREME COURT. [207 





WINSTEAD 0. MANUFACTURING Co. 


on the orders, copies of which are hereto attached and made a part of 
this further defense, and were not for tobacco, as alleged by the plaintiff. 

“That the goods delivered by the defendant to the plaintiff have been 
retained and used by the plaintiff in the cultivation of his crop, and 
that the reasonable market value of the said fertilizers at the time and 
place when and where delivered to the plaintiff was the sum represented 
by the notes hereinabove set owt, copies of which have been attached to 
this answer.” 

The issues submitted to the jury and their answers “hereto were as 
follows: “(1) Was there a failure of consideration, in whole or in part, 
for the execution of the two notes signed by D. W. Winstead payable to 
Aeme Manufacturing Company, dated 8 May, 1931, in the sum of 
$257.05 each, as alleged? A. ‘No. (2) If not, in what amount, if any, 
is the plaintiff indebted to the defendant thereon? A. ‘$514.10, with 
interest from 1 May, 1931. ” 

The other indebtedness due by plaintiff to defendant we do not set 
forth, as we think it immaterial, as the controversy was only over the 
two notes aggregating $514.10. Judgment was rendered on the verdict. 
The plaintiff made numerous exceptions and assignments of error, and 
uppealed to the Supreme Court. The material ones and necessary facts 
will be considered in the opinion. 


K. RB. Hoyle for plaintiff. 
Williams & Williams and C. D, Hogue for defendant. 


Crarxson, J. The order was dated 11 April, 1931, and called for 
200 sacks brand Aeme Wizard Fertilizer, ec. (cotton) and ¢. (eorn) 
8-3-8. Can this order be contradicted in the absence of fraud or mutual 
mistake, or mistake of one party induced by false representations of the 
other? We think not. 

Defendant contended that the goods were not ordered for tobacco and 
were not shipped for that purpose. That if the fertilizer was used for 
tobacco that it was plaintiff’s responsibility, as the signed order was for 
cotton and corn goods, and that the fertilizer was shipped on 15 April, 
1931—after the order was signed. The plaintiff testified: “That 1s my 
signature on the paper-writing, dated 11 April, 1981. When I last saw 
it, there was nothing on 1t but my name.” 

The plaintiff was then asked the question: “Was there any C (cotton) 
and C (corn) on this paper? A. ‘No, sir.” Objection by defendant; 
objection sustained; motion to strike by defendant; motion allowed; 
the plaintiff excepts. “Q. Did you order from the Acme Fertilizer 
Company, during the year 1931, any corn or cotton fertilizer?” Objec- 
tion by defendant; objection sustained; plaintiff excepts. Plaintiff 
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moves to amend his complaint to allege that the contract of 11 April 
was fraudulently filled in. The court in its discretion overrules the 
motion. Plaintiff excepts. 

In Carlton OU Co,208-N-. Cy 117 Chi 18), it-asnsaids: "Ene 
general rule undoubtedly is, that no verbal agreement between the parties 
to a written contract, made before or at the time of the execution of such 
contract, is admissible to yary its terms or to contradict its provisions. 
All such agreements are considered as varied by and merged in the 
written contract. ‘It is a rule too firmly established in the law of evi- 
dence to need a reference to authority in its support, that parol evidence 
will not be heard to contradict, add to, take from, or in any way vary 
the terms of a contract put in writing, and all contemporary declarations 
and understandings are incompetent for such purpose, for the reason 
that the parties, when they reduce their contract to writing, are pre- 
sumed to have inserted in it all the provisions by which they intend to 
be bound’ Smith, C. J.,in Ray v. Blackwell, 94 N. C., 10; Overall Co. 
u. flollister Co., 186 N.C., 208, 119 8. E., 1; Baum v. Lynch, 188 N. C., 
392, 125 S. K, 15.” 

The learned and able attorney representing plaintiff did not reply to 
defendant’s further defense, and set up fraud, mutual mistake, or mis- 
take of one party induced by false representations of the other in signing 
the paper-writing of 11 April, 1931, although the pleading by defendant 
had been filed for over two years before the case came for trial. To do 
this on the trial, the court below, in its discretion, refused plaintiff's 
request. The court had this discretion, Sams v. Cochran, 188 N. C., 731 

733); Lee v. Martin, 191 N. C., 401; Fleishman v. Burrowes, 198 N. C.,, 
d1l4; Lipe vr. Trust Co., 206 N. C., 24 (29). The notes in controversy 
were given on 8 May, 1931, to cover the order of 11 April, 1931, after 
seventy-five per cent of the fertilizer had been used. The fertilizer was 
shipped after the order was made. In excluding plaintiff’s evidence on 
the present record we see no error, or in the charge of the court below. 

We do not think it necessary to diseuss the case of Swift d& Co. v. 
Aydlett, 192 N. C., 330, the principle in that case we adhere to, but is 
not appheable to this record. If defendant attempted to perpetrate a 
fraud on the plaintiff, he should have made a reply to defendant’s plead- 
ing and set it up, and then he would have been heard. 

Jn the present action the lack of consideration is bottomed on the 
allegation that plaintiff had purchased tobacco fertilizer and was sent 
cotton and corn fertilizer. This was the theory the case was tried on. 
There 1s no contention that the fertilizer was worthless so far as the 
purposes set forth in the order was concerned. The truth or falsity of 
the order of 11 April, 1931, was the bone of contention. The fertilizer 
was shipped under this order and the two notes of 8 May, 1931, were 
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thereafter given in conformity with the order. This order was valid 
unless set aside by fraud or mutual mistake, or mistake of one party 
induced by false representation of the other. This action is distinguish- 
able from the opinion in Galloway v. Thrash, post, 165. 

For the reasons given, in the judgment of the court below in law we 
find 

No error. 





JAMES ALSTON axnp THE PULLMAN COMPANY vy. SOUTHERN 
RAILWAY COMPANY. 


(Filed 10 October, 1934.) 


1. Judgments K a: K b: Appeal and Error J c—Finding that attorney 
signing consent judgment was duly authorized held binding upon 
appeal. 

Where, upon a motion to set aside a judgment for surprise and excus- 
able neglect, C. S., 600, on the ground that the Judgment was a consent 
judgment and was signed by movant’s attorney without authority, and a 
motion to set aside the consent judgment for such wan of authority by 
movant's attorney, the court finds, upon evidence by altfidavits, that the 
attorney was duly authorized to sign the judgment for movant, the finding 
is conclusive on the Supreme Court upon appeal, Art. IV, sec. 8, and the 
order refusing the motions will be upheld, 

2. Judgments K b— 


After appeal from an order of the clerk refusing to set aside a judgment 
for surprise and excusable neglect it is too late for movant to request the 
clerk to find the facts upon which he bases his order. 


SCHENCK, J., took no part in the consideration or decision of this case. 


APPEAL by plaintiff from Schenck, J., at May Term, 1934, of Buy- 
coMBE. Affirmed. 

This action was for actionable neghgence alleging damage. James 
Alston was a Pullman Company porter and the gravamen of his action 
is that while in performance of his duties in the Pullman ear, a freight 
train of the defendant company negligently ran into the Pullman car 
and injured him. 

A judgment by consent was rendered in the action before the clerk of 
the Superior Court of Buncombe County, North Carolina, on 28 Decem- 
ber, 19383: “The plaintiff, James Alston, have and recover of the de- 
fendant Southern Railway Company the sum of $150.00 and the cost of 
this action, to be taxed by the clerk.” 

The plaintiff, through another attorney, made a motion on 31 March, 
1934, under C. S., 600, to set aside said judgment. There is no question 
made that the attorney who signed the consent judgment for James 
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Alston was not employed by him, but the contention was that he had no 
authority to do so. On 14 April, 1934, the clerk made the following 
order: “It appearing to the court, after reading the affidavits and hear- 
ing argument of counsel, that attorney for plaintiff had full authority to 
consent to the judgment heretofore entered, and that said judgment was 
entered into by consent of the plaintiff, and for that reason the plaintiff 
is not entitled to have the judgment set aside. 

“Tt is therefore ordered and adjudged by the court that the motion of 
the plaintiff be and the same is hereby overruled; and . 

“Tt is further ordered that the judgment heretofore entered remain a 
binding judgment in this cause.” 

The plaintiff appealed from this judgment to the Superior Court, and 
the following judgment was rendered in the court below by Schenck, J., 
at May Term, 1934, of Buncombe Superior Court: 

“This cause coming on to be heard before the undersigned judge pre- 
siding, upon appeal by plaintiff James Alston from an order of the clerk 
of this court denying the motion of the plaintiff to set aside the consent 
judgment entered by the clerk of this court on 28 December, 1938, and 
being heard, and it appearing to the court and the court finds the facts 
to be that: 

“On and for some time prior to 28 December, 1933, Charles A. Me- 
Crea, attorney of Asheville, N. C., was the legal and duly constituted 
attorney for the plaintiff, representing him in the above-eititled cause; 
that on 28 December, 1935, the clerk of this court entered a consent judg- 
ment in favor of the plaintiff James Alston and against the defendant 
Southern Railway Company in the sum of one hundred fifty dollars 
($150.00) and costs, said consent judgment being signed by the said 
Charles A. McCrea, attorney for said plaintiff, and by Jones & Ward as 
attorneys for the defendant, and at said time the said Charles A. Me- 
Crea had full authority from his client, the plaintiff James Alston, to 
compromise said cause for the suin of one hundred fifty dollars ($150.00) 
and costs, and to sign the consent judgment on behalf of the plaintiff, 
and that before signing said Judgment the said Charles A. McCrea had 
discussed said settlement with the plaintiff, his client, the said James 
Alston, and the said James Alston had specifically authorized and 
directed the said Charles A. McCrea to settle said cause for said sum 
of one hundred fifty dollars ($150.00) and costs, and said judgment for 
that reason constitutes a consent judgment which is in all respects bind- 
ing upon the plaintiff and the defendant. 

“Tt is therefore ordered and adjudged by the court, that the order 
heretofore entered by the clerk of this court refusing the motion of the 
plaintiff to set aside the judgment is affirmed and approved; and 

“It is further ordered that the motion of plaintiff to set said judgment 
aside be and the same is disallowed, and the judgment heretofore entered 
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for said sum of one hundred fifty dollars ($150.00) and costs, on 
28 December, 1933, is adjudged to be a solemn and binding judgment of 
this court, and binding in all respects on both plaintiff and defendant.” 

The record disclosed an agreement for compensation for disability 
between James A. Alston and the Pullman Company, self-insurer ap- 


proved by the North Carolina Industrial Commission. The following 
is in the record: 


“RELEASE OF ALL CLAIMS. 


“THE PuLLMAN CoMPANY. 

“Whereas I, James A. Alston, of the city of Asheville, State of North 
Carolina, while employed by The Pullman Company as porter, she- 
ville, was injured in an accident on or about 8 March, 1931, at or near 
Powell (City), Tenn. (State), by sustaining lacerations of scalp, right 
third finger, right ankle, left leg, in rear-end collision of freight train 
and Southern Train No. 7, when thrown to floor. 

“Now, therefore, in consideration of the sum of sixty-five 58/100 
dollars ($65.58) to me in hand paid by The Pullman Company, I hereby 
release The Pullman Company and all other companies, partnerships 
and persons, Including Southern Railway System, from and on account 
of all claims or causes of action that exist or may hereafter exist for 
damages for any and all personal injuries, including possible unknown 
injuries and other complications arising from such injuries or treat- 
ment thereof, for loss of services, for medical or other expenses, and for 
loss or damage to property, 1f any, growing out of or on account of said 
accident. 

“The above amount is the full consideration for this settlement, and 
no promise or contract of employment, either present or future, has been 
made me. 

“T have read the foregoing receipt and release and fully understand 
the same. 

“Witness my hand and seal, this 11 May, A.D. 1931. 

“Witness: W. W. Parxer. James A. ALsron. (Seal.)” 


From the judgment rendered by Schenck, J., the plaintiff James 
Alston excepted, assigned error, and appealed to the Supreme Court. 


Welch Galloway and Paul J. Smith for plaintiff. 
R.C. Nelly and Jones & Ward for defendant. 


Crarkson, J. The plaintiff James Alston contends: (1) Said judg- 
ment of 28 December, 1933, should have been set aside because of mis- 
take, surprise and excusable neglect, as provided for under C, S., 600. 
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(2) Said judgment of 28 December, 1933, should have been set aside 
because the attorney who was representing appellant at the time under- 
took to compromise the action of appellant and enter into a consent 
judgment and waive substantial rights of appellant without plaintifi’s 
knowledge or consent, and without having any specific power or author- 
ity to do so. 

From the record in this Court, we cannot sustain the contentions of 
the plaintiff. Article IV, section 8, of the Constitution of North Caro- 
lina is as follows: “The Supreme Court shall have jurisdiction to re- 
view, upon appeal, any decision of the courts below, upon any matter 
of law or legal inference. And the jurisdiction of said Court over 
‘issues of fact? and ‘questions of fact’ shall be the same exercised by it 
before the adoption of the Constitution of one thousand eight hundred 
and sixty-eight, and the Court shall have the power to issue any reme- 
dial writs necessary to give it a general supervision and coutrol over the 
proceedings of the inferior courts.” 

Evidence, by affidavits, was submitted on both sides of the contro- 
versy to both the clerk and on appeal to the Superior Court. 

The clerk and the judge on appeal held against the contention of 
plaintiff James Alston that his attorney who signed the consent julg- 
ment did not have the authority. The law is well settled. 

In Lumber Company v. Cottingham, 173 N. C., 323 (327), citing a 
wealth of authorities: “We are concluded by the judge’s finding of facts, 
where there 1s some supporting evidence.” 

In Bank v. Duke, 187 N. C., 386 (3890), it is written: “It is the duty 
of the court below to find the facts, and his finding is ordinarily con- 
clusive. Upon the facts found, the conclusion of law only is review- 
able.” Abbitt v. Gregory, 195 N. C., 203 (209). 

The request made by plaintiff James Alston for the clerk to find the 
material facts on which to base his order came too late. The order was 
signed by the clerk on 14 April, 1934, and appeal taken. The request 
was made before the clerk on 24 April, 1934. We think the material 
facts found by the court below sufficient to support the judgment ap- 
pealed from. 

We see no right that plaintiff James Alston has to have a jury pass 
on the facts from the record in this case. The court below having found 
the facts, and there was sufficient evidence to support same, this, on 
appeal, is binding on us. 

For the reasons given, the judgment of the court below is 

Affirmed. 


ScHENCK, J., took no part in the consideration or decision of this case. 
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STATE v. RUFUS SATTERFIELD. 
(Filed 10 October, 1934.) 


1. Homicide G e—Evidence held sufficient to be submitted to jury on 
charge of murder in the first degree. 


Evidence that deceased was shot and killed while he was standing in 
the doorway of his home as he came out of his home to investigate the 
barking of his dog, that the fatal shot was fired from a point in a eotton 
patch a short distance away, and that at such point were fresh wadding 
for a 12-gauge gun and matches broken and splintered in a manner char- 
acteristic of defendant, and that there were tracks leading to and away 
from such point, indicating a “pin-toed” person in rapid flight, and that 
defendant was “pin-toed,”’ and that defendant had borrowed a 12-gauge 
gun shortly before the homicide, with testimony of witnesses that they 
had seen a man who looked like defendant get out of a car and walk 
toward the point from which the shot was fired, and that he carried a 
gun, together with evidence of motive and other incriminating circum- 
stantial evidence, is held sufficient to be submitted to the jury on a charge 
of murder in the first degree. 


2. Criminal Law I j—Only incriminating evidence need. be considered 
upon a motion as of nonsuit. 

Only incriminating evidence need be considered upon defendant's motion 
as of nonsuit under C. S8., 4648, and contradictions in the inculpatory 
testimony and equivocations of some of the State’s witnesses, which affects 
the weight or credibility of the evidence but not its competency, need not 
be taken into account in determining whether there is any competent 
evidence to sustain the allegations of the indictment. 


8. Criminal Law I 1: Homicide H c— 


Where all the evidence tends to show that deceased was killed by a 
person lying in wait, with evidence that defendant comraitted the crime, 
it is not error for the court to limit the jury to a verdict of guilty of 
murder in the first degree or not guilty. C. 8., 4200. 


4, Witnesses A a— 


The competency of a 77-year-old child to testify as a witness is a matter 
resting in the sound discretion of the trial court. 


5. Criminal Law I e—Court has discretionary power to allow solicitor to 
offer additional evidence after argument is begun. 


It is within the sound discretion of the trial court to allow the solicitor 
to offer additional evidence after the argument has begun, and in this 
case there was no suggestion of abuse of discretion, it arpearing that the 
evidence was not discovered until the night before, and that the court 
stated it would allow defendant any reasonable time to investigate the 
additional evidence. 


6. Criminal Law J a— 


A motion in arrest of judgment is proper when, and only when, some 
error or fatal defect appears upon the face of the record. 


ScHENCK, J., took no part in the consideration or decision cf this case. 
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AppEeaL by defendant from Parker, J., at January Term, 1934, of 
WAYNE. 

Criminal prosecution, tried upon indictment charging the defendant 
with the murder of one Herbert Grice. 

The evidence for the State tends to show that about 9 p.m., Sunday, 
22 October, 19383, Herbert Grice was shot and killed at his home in 
Goldsboro. He had been sitting with his wife and three children in 
their sitting room, when he heard his dog bark, and in going out to 
investigate the cause of the barking, was greeted with a load of buckshot 
and felled either in the doorway or on the front porch. He died imme- 
diately. The shot was fired from a point in a cotton patch a distance of 
about forty feet from the Grice house. Here, there was a “‘trampled- 
up place” on the ground, and, in the line of fire, fresh wadding from a 
12-gauge gun was found. There was also on or near the trampled 
ground matches broken and splintered in a manner characteristic of a 
habit of the defendant. There were tracks leading to this point, and 
others away from it, indicating a “pin-toed” person in rapid flight, the 
toes of the shoes only making impressions upon the ground, The de- 
fendant is “pin-toed.” 

Lonie Fields testified that shortly before the shooting she and her 
T-year-old daughter saw a man get out of an automobile near the Grice 
home and go in the direction of the cotton patch. We had a shotgun in 
his hands. “He looked like that man over there” (pointing to the de- 
fendant). 

Dorothy Fields, the little child, positively identified the defendant as 
the man she saw get out of the automobile with a shotgun “folded up in 
his arms” and go in the direction of the cotton field. 

On cross-cexamination, this witness said the defendant had been pointed 
out to her in the courtroom that morning by her mother as the man they 
saw on the night of the homicide; that it was a dark night and she had 
never seen the defendant before. Upon this admission, the defendant 
moved to strike out the testimony of the witness. Overruled; exeeption. 

There was other evidence to the effect that, for quite awhile, the de- 
fendant had been paying undue attentions to the wife of the deceased— 
this as furnishing a motive for wanting to get rid of him—also that he 
had borrowed a gun from Redmond Dortch and sent him word, on the 
day after the homicide, not to say anything about it, as he forgot to 
mention the fact to the sheriff when being questioned about the case. 

The sheriff testified that he saw the defendant on the night of the 
homicide. “He appeared to be nervous, . . . told me he did not 
have a shotgun, but he thought there was one around home, an old one 
around home somewhere, but he did not know where it was and had not 
seen it for years.” 
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The sheriff also testified that Lonie and Dorothy Fields had stated 
to him practically the same things as detailed in their testimony. 

Redmond Dortch testified that the defendant returned his gun on the 
day after the homicide, with the statement: “I am sorry I did not get a 
chance to clean it. I meant to clean it for you.” Both barrels had been 
shot and there was new rust on it. “He did not say anything to me 
when he returned the gun about having been doing any hunting of any 
kind.” 

The defendant offered evidence tending to establish an ahbi. He 
denied the testimony of the State. 

After the argument had begun, the solicitor was allowed to offer addi- 
tional evidence, discovered only the night before, “and bearing upon the 
presence of the defendant in the neighborhood where the crime was com- 
mitted and the car he was operating at the time.” Objection; over- 
ruled; exception. The court stated he would allow the defendant any 
reasonable time to investigate this additional evidence. Exception. 

Motion in arrest of judgment. Overruled; exception. 

Verdict: Guilty of the felony and murder in the first degree whereof 
he stands charged. 

Judgment: Death by electrocution. 

Defendant appeals, assigning error. 


Attorney-General Brummitt and Assistant Attorney-General Seawell 
for the State. 

Dickinson & Bland, Scott B. Berkeley, and Paul B, Edmundson for 
defendant, 


Stacy, C. J., after stating the case: Only the inculpatory evidence has 
been stated, as the principal exception relied upon by the defendant is 
the refusal of the court to sustain his demurrer to the evidence or to 
dismiss the action as in case of nonsuit under C. S,, 4643. S. a. Ful- 
cher, 184 N. C., 663, 113 S. E., 769; S. v. Cokoon, 206 N. C., 388. With 
respect to the defendant’s alibi, it 1s sufficient to say he was given the 
full benefit of all exculpatory matters before a jury of the vicinage. 
S. vu. Steen, 185 N. C., 768, 117 S. E., 798. The evidence was such as 
to require its submission to the twelve. 8S. v. Beal, 199 N. C., 278, 154 
S. E., 604; S. v. Lawrence, 196 N. C., 562, 146 8. E., 895; S. v. McLeod, 
198 N. C., 649, 152 S. E., 895. 

Counsel for the defendant assailed the State’s case with force and 
vigor, pointing out the apparent contradictions in the testimony and the 
equivocation of some of the witnesses, but these were matters bearing 
upon the weight of the evidence or its credibility, and not upon its com- 
petency. The jurors alone are the triers of the facts. &. v. Beal, supra. 
In passing upon the sufficiency of the evidence, raised by demurrer or 
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motion to nonsuit, the court 1s required merely to ascertain whether 
there is any competent evidence to sustain the allegations of the indtet- 
ment. 8. v. Marion, 200 N. C., 715, 158 S. E., 406; 8. v. Carlson, 171 
N. C., 818, 89 8. E., 30; S. v. Rountree, 181 N. C., 535, 106 8. E., 669. 

Nor was there error in hmiting the jury to one of two verdicts— 
murder in the first degree or not guilty. S. v. Spivey, 151 N. C., 676, 
65 8. E., 995; S. uv. Ferrell, 205 N. C., 640, 172 S. E., 186; S. v. Myers, 
902 N. C., 351, 162 S. E., 764; 8S. v. Sterling, 200 N. C., 18, 156 8S. E., 
96; S. v. Jackson, 199 N. C., 321, 154 8. E., 402. It is provided by 
©. §., 4200, that a murder which shall be perpetrated by means, inter 
alia, of lying in wait, as was the case here, shall be deemed to be murder 
in the first degree. S. v. Keaton, 206 N. C., 682; S. v. Newsome, 195 
N. C., 552, 143 S. E., 187; S. vo. Smrth, 201 N. C., 494, 160 8. E., 577; 
S.v. Wiseman, 178 N. C., 784, 1018. E., 629. 

The competency of the little girl to testify as a witness in the case 
was a matter resting in the sound discretion of the trial court. SS. v. 
Merrick, 172 N. C., 870, 90 8. E., 259. 

Speaking to the identical question in S. v. Kdwards, 79 N. C., 648, 
Reade, J., delivering the opinion of the Court, said: “Formerly the age 
at which infants might be examined as witnesses was almost arbitrary. 
They were not regularly admissible under fourteen, subject to excep- 
tions. .At one time it was a general rule that none could be admitted 
under nine years, very few under ten. Gilb. Ev., 144; 1 Hale P. C., 302, 
2 [b,, 278; 1 Phil. Ev. But of late years, since the means and oppor- 
tunities for the early cultivation of the intellect have multiplied, a more 
reasonable rule has been adopted, and age is not to (the) test, but the 
degree of understanding which they possess, including their moral and 
religious culture. 1 Phil. Ev.; 1 East P. C., 448; 1 Leach, 190; Roscoe 
Cr. Ey., 106 n. : 

“In the case of infants where there was sufficient capacity to under- 
stand the transaction and to communicate it, but not sufficient moral and 
religious impression to comprehend the obligation of an oath, time has 
been allowed to make the impression and to cultivate the conscience. 
1 Leach, 199, 4380. 

“There being now no arbitrary rule as to age, and it being a question 
of capacity, and of moral and religious sensibility in any given case 
whether the witness is competent, it must of necessity be left mainly if 
not entirely to the discretion of the presiding judge. S. v. Manuel, 64 
N. C., 601. It may be stated, however, that a child of tender years 
ought to be admitted with great caution; and where there is doubt it 
ought to be excluded.” 

Likewise, allowing the solicitor to offer additional evidence after the 
argument had begun, was a matter addressed to the sound discretion of 
the trial court, and there is nothing on the record to suggest any abuse 
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of discretion in this respect. S.v. King, 84 N. C., 737; 9. v. Haynes, 71 
N. C., 79; S. v. Bash, 34 N. C., 382. 

It is not perceived upon what ground the motion in arrest of judg- 
ment could have been allowed. Such a motion is preper when—and 
only when—some error or fatal defect appears on the face of the record. 
S. v. Bettings, 206 N. C., 798; 8. v. Grace, 196 N. C., 280, 145 8S. E., 
399; S.v. McKnight, 196 N. C., 259, 145 S. E., 281; S. v. Mitchem, 188 
N. G., 608, 125 S. E., 190. 

A searching investigation of the record leaves us with the impression 
that the case is free from reversible error. Hence, she verdict and 
judgment will be upheld. 

No error. 


ScuENck, J., took no part in the consideration or decision of this case, 





HERSHEY CORPORATION y. ATLANTIC COAST LINE RAILROAD COM- 
PANY, ATLANTIC AND YADKIN RAILWAY COMPANY, NORFOLK 
SOUTHERN RAILROAD COMPANY, anp (ASHEBORO GROCERY 
COMPANY, ADDITIONAL PARTY DEFENDANT). 


(Filed 10 October, 1984.) 


1. Parties A a—Question of whether plaintiff was real party in interest 
held not determinable by motion before introduction of evidence. 
Plaintiff, a shipper of goods by rail, instituted this «ction against the 
earrier to recover damages sustained by the loss of the goods, alleging 
negligence of the carrier. Before a jury was impaneled, defendant .car- 
rier, upon depositions taken by plaintiff, moved to dismiss the action, for 
that the depositions showed that the loss had been paid to plaintiff by 
insurance Companies, and that therefore plaintiff was not the real party 
in interest. C. 8., 446. Over plaintiff's objection, the court granted the 
motion, stating that the same question would be presented by a motion of 
nonsuit after the evidence, C. S., 567, and that by this procedure the same 
result would be reached with less cost: Held, the court had no jurisdic- 
tion to anticipate what the evidence would be on the issue raised by the 
pleadings or whether plaintiff was the real party in interest, plaintiff not 
being bound to introduce the depositions in evidence, or if they were 
introduced, plaintiff having the right to controvert the facts therein 
shown, thus raising an issue for the determination of the jury. C, S., 556. 


2. Jury C a— 


Right to a jury trial is guaranteed by our Constitution, Art. I, sec. 19, 
and where the parties do not consent to trial by the court, the court may 
not determine, prior to the introduction of evidence, an issue of fact joined 
by the pleadings. 


Stacy, C. J., concurs in result. 
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APPEAL by plaintiff from Barnhill, J., at January-February Term, 
1934, of Ler. Reversed. 

This is an action instituted by the plaintiff to recover of the defend- 
ants $1,227.90 damages for negligently allowing the destruction by water 
of a carload of sugar, shipped by the plaintiff to the Asheboro Grocery 
Company, over the lines of the earrier defeudants from Wilmington, 
N. C., to Asheboro, N. C. 

The action was disinissed as to the Atlantic Coast Line Railroad 
Company, upon demurrer, from which no appeal was prosecuted. 

Lhe defendant Asheboro Grocery Company filed answer and admitted 
the allegations of the plaintiff, including the allegation in the amended 
complaint that it, the consignee, had refused to receive the shipment and 
to complete the contract of sale, and that said contract had been re- 
scinded by mutual cousent, and the plaintiff was the party injured and 
aggrieved by the neghgence of the carrier defendants. The grocery 
company, therefore, was not affected by the order of his Honor and is 
not involved in this appeal. 

From the action of the court, taken upon the motion of defendants, 
in finding certain facts and thereupon entering judgment dismissing the 
action from the docket aud adjudging that the defendants Atlantic and 
Yadkin Railroad Company and the Norfolk Southern Railroad Com- 
pany go hence without day and recover their costs, the plaintitl appealed, 
assigning errors. 


TJ. McPherson and &k. RR. Hoyle for appellant. 

H. McD, Robinson, D. B. Teague, and UC. Ml. Bain for Norfolk South- 
ern Railroad Company. 

Frank P. Hobgood for Atlantic and Yadkin Railway Company. 


Scuenck, J. From the record it appears that the judgment in this 
case was entered upon the motion of the carrier defendants that this case 
be dismissed for that the real parties in interest were the insurance 
collpanies, Which, according to testimony of witnesses appearing by depo- 
sitions taken by the plaintiff, had heretofore paid to the plaintiff in full 
the amount of the damage herein sought to be recovered; and it further 
appears that, upon consideration of said motion, said depositions were 
offered in evidence and the court reached the opinion that the payment 
by the insurance companies to the plaintiff constituted a settlement of 
the claim herein sued upon, and that the agreement accompanying the 
depositions, Which was also introduced by the defendants, had the effect 
of constituting the plaintiff a collecting agent for the insurance com- 
panies as against these defendants, and that, therefore, the plaintiff was 
not the real party in interest as contemplated by the pertinent statute. 
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The judgment reads in part: “It further appears to the court that upon 
a trial of this cause before a jury that this question would necessarily be 
presented upon a motion of nonsuit, and that the action would have to be 
dismissed for the reason assigned, and that for the court to dispose of the 
cause upon motion arrives at the same effect without the necessity of 
consuming time and expense in impaneling a jury and offering evidence 
so that the same question may be presented upon a question of nonsuit; 
the only difference involved being the question of procedure.” Where- 
upon the court dismissed the action and taxed the plaintiff with the 
costs. 

The action of his Honor presents the question as to whether the court 
had jurisdiction, upon motion of the defendants and without consent of 
the plaintiff, when issue had been joined upon the pleadings, to antici- 
pate what the evidence of the plaintiff would be upon such issue, and to 
find the facts upon such anticipated evidence, and upon such findings to 
dismiss the action, without impaneling a jury. This question must be 
answered in the negative. 

His Honor could not have foreseen and known what. evidence would 
have been introduced had a jury been impaneled. In the first place, 
while the plaintiff may have taken the depositions, 1t was not required to 
introduce them in evidence, and if it had so introduced them it would 
not of necessity have been bound by them and precluded from introduc- 
ing other evidence. In the second place, if the defendants had intro- 
duced the depositions in evidence, the plaintiff would have had a right 
to controvert the facts therein shown, although the depositions were 
taken by it. Therefore, if the depositions, upon which his Honor based 
his findings of fact to support his order dismissing the action, had been 
introduced by either party, issuable facts might have arisen, which the 
plaintiff would have been entitled to have had passed upon by a jury. 

C. 8., 567, provides that a motion for judgment as in case of nonsuit 
may be made when the plaintiff “has introduced his evidence and rested 
his case,” and may be renewed “after all the evidence on both sides is 
in.” (©, 8., 556, provides that ‘fan issue of fact must be tried by a 
jury.” What the evidence would have been in this case had a jury been 
impaneled could not be anticipated by the court, and the court was with- 
out jurisdiction to try the issues of fact which arose upon the pleadings. 

The ancient mode of trial by jury is derived from the common law, 
is guaranteed by the Constitution, and is provided for by statute. It 
“ig one of the best securities of the rights of the people, and ought to 
remain sacred and inviolable.” N.C. Const., Art. I, sec. 19. 

One of the issues Joined on the pleadings in this case, which might be 
determinative of the rights of litigants therein, is whezher the plaintiff 
is the real party in interest. C. S., 446. On this issue the plaintiff 
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was entitled to a trial by jury. Andrews v. Pritchett, 66 N. C., 387; 
Wilson v. Bynum, 92 N. C., 717; Crews v. Crews, 175 N. C., 168, 
Grantham v. Nunn, 188 N. C., 239. 

In the case of Cozad v. Johnson, 171 N. C., 6387, Hoke, J., says: 
‘We find nowhere in the record as now presented any consent of parties 
that the court should try the cause, and unless this is made to appear, 
and in the way prescribed by statute, the issues raised by the pleadings, 
under our Constitution and system of procedure, must be decided by a 
jury.” The record does not disclose any consent of the parties that the 
court should try this cause, but, on the contrary, reveals that the plain- 
tiff was at all times objecting to the court’s so doing. 

Reversed. 


Stacy, C. J., concurs in result. 





CARL V. CLINE anp J. F. CLICK, on BEHALF OF THEMSELVES AND ANY OTHER 
TAXPAYERS OR CITIZENS OF THE CiTY OF HICKORY WHO DESIRE TO MAKE 
THEMSELVES PARTIES PLAINTIFF, vy. CITY OF HICKORY, M. H. YOUNT, 
Mayor; W. W. BURNS, NORMAN HUTTON, W. M. REESE, GEORGE 
BAILEY, EULIN SHOOK, anp CHARLES Eb. HEFNER, CoMPRISING THE 
CiTy CoUNCIL; AND R. L. HEFNER, City MANAGER. 


(Filed 10 October, 1984.) 


Municipal Corporations B d—City held authorized to lease auditorium 
built by it in its general municipal building. 

The charter of defendant city authorized it to acquire and hold real and 
personal property and to invest, sell or dispose of same, and provided 
that all questions of administration not provided for by the charter should 
be governed by the general laws of the State: Held, the city had authority 
té6 lease an auditorium in its municipal building which it had equipped 
at the time the building was erected with a ticket booth and moving- 
picture projecting equipment, C. S., 2688, 2787 (2), it appearing that the 
lease did not involve property held in trust for the use of the city, ar 
property devoted to governmental purposes, although administrative offices 
of the city were located elsewhere in the building. 


Crvin action, before Warlick, J., at Chambers at Newton, N. C,, 
19 June, 1934. From Catrawsa. 

The plaintiffs instituted this action against the city of Hickory, the 
members of the city council and the mayor for the purpose of restrain- 
ing a lease of the auditorium belonging to the city. 

The trial judge found the following facts: 

1. That the plaintiffs are citizens and taxpayers of the city of 
Hickory. 
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2. That the city of Hickory is a municipal corporation, duly char- 
tered under the laws of the State of North Carolina. 

3. In the year 1920 the city of Hickory voted a bond issue of $125,000 
for the purpose of erecting a municipal building on a lot 7o which it held 
title in fee simple, and that on said lot was erected the present municipal 
building, in which is the office of the city manager, the municipal court- 
room, the jail, fire department, and the office of the city council; that 
the other rooms or offices not now used for city or governmental pur- 
poses are rented or let, one to the welfare department and one to the 
Federal Employment Agency; that’the central portion of said building 
is a large and commodious auditorium, which was built at the time of 
the erection of the said building; that at the time the building and audi- 
torium were erected, the auditorium was equipped with a stage, a picture 
machine booth, a ticket stand at which to sell tickets for shows that 
might be held therein, and a moving-picture machine wes installed, and 
from time to time the said auditorium has been rented by the day and 
night, and for successive days and nights when asked for, and the rental 
paid; that the rental acquired in this way has never equaled the upkeep 
and interest on the investment. That the building is rented on the 
average of about four nights a month. 

4. That the mayor and board of aldermen were approached on the 

proposition to lease said auditorium for a period of five years for moving- 
picture shows, and . . . on 10 June, 1934, when the matter again 
came up for hearing, three bids were received, and the bid of the Crite- 
rion Amusement Company, Ine., of Charlotte, N. C., being the highest 
and most liberal bid, and the price bid being, in the opinion of the mayor 
and board of aldermen, a fair price, the same was accepted, provided a 
lease embodying the terms and conditions agreed upon was drawn and 
signed in such form as to be acceptable to the governing board of the 
city. 
5. That the purpose of renting the auditorium, at this time, is to 
raise additional revenue with which to help pay its bonded indebtedness 
and other obligations, and to make the auditorium carry its part of the 
cost of its investment and upkeep. 

6. That the proposed rent for the first year is $200.00 per month; for 
the next two years $275.00 per month, and for the next two years $325.00 
per month, in addition to certain expensive improvements to be made to 
the building to approximate $8,500.00. " 

7. The revenue now derived from said auditorium is approxinately 
$360.00 per year. 

8. That in any lease that 1s made of the auditorium by the city of 
Hickory, by its board of aldermen, it will reserve the use of the building 
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for four days a month, so as to rent it to any other party desiring it 
for other entertainment. 

9. The court further finds that the charter of the city of Hickory does 
not provide for the leasing of the said auditorium, nor is there any 
special act of the General Assembly providing for same. 

10. That the municipal building is the only building of its kind in 
Hickory and is still being used for the purposes hereinbefore named. 

Upon the foregoing facts the trial judge was of the opinion that the 
city had no power to lease the auditorium, and restrained the defendants 
from proceeding further with negotiations for said lease, and thereupon 
the defendants appealed. 


T. Manly Whitener and A. A. Whitener for plaintiffs. 
W. B. Councill and Eddy S. Merritt for defendants. 


Broepen, J. The following question of law is presented: Does the 
eity of Hickory have power to make the lease described in the findings 
of fact ¢ 

The charter of the city of Hickory is chapter 68 of the Publie Laws 
of 1915. It is provided “that this charter shall be deemed a public act 
and judicial notice shall be taken thereof in all courts and places whether 
or not the same has been pleaded or read in evidence.” Section 1 of the 
charter empowers the city of Hickory to “acquire and hold such prop- 
erty, real and personal, as may be devised, bequeathed, sold, or in any 
manner conveyed to it, and may invest, sell or dispose of same,” ete. 
Section 3 of Article 18 provides that “all questions arising in the admin- 
istration of government of the city of Hickory and not provided for in 
this act shall be governed by the laws of the State in such cases made 
and provided.” The general laws of the State authorizing and regulat- 
ing the sale of property owned by municipal corporations are contained 
in C.8., 2688, and C. 8., 2787 (2). Both of said statutes authorize the 
sale of municipal property in proper cases, and C. 8., 2787 (2) author- 
izes a municipal corporation to lease property. Construing C. 8., 2688, 
in Asheville v. Herbert, 190 N. C., 732, 130 8, E., 861, this Court said: 
“Of course, this section is held not to apply to such lands as are held in 
trust for the use of such town (Southport v. Stanly, 125 N. C., 26), or 
such real estate as is devoted to governmental purposes (Turner v. 
Comrs., 127 N. C., 154; Carstarphen v. Plymouth, 180 N. C., 26), or to 
streets in reference to which adjoining property owners have acquired 
rights on account of the dedication thereof, and resulting improvements. 

The record in Carstarphen v. Plymouth, supra, shows that the 
trial court put his decision on the double basis that C. S., 2688, did not 
give the authority to sell land held for governmental purposes, and that 
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it had not been complied with.” Manifestly the philosophy of the 
Southport and Carstarphen cases is that a municipal corporation cannot 
sell itself out of its exclusively governmental home, or cannot sell prop- 
erty held by it in trust without special authority. 

In the case at bar, when the auditorium was originally constructed, it 
“was equipped with a stage, a picture machine booth, a ticket stand at 
which to sell tickets for shows that might be held therein, and a moving- 
picture machine was installed, and from time to time the said auditorium 
has been rented by the day and night, and for successive Jays and nights 
when asked for,” ete. Obviously this auditorium was neither dedicated 
to a governmental purpose in its original construction nor used for 
governmental purposes thereafter. The mere fact that it 1s under the 
same roof as the city police court, city jail and office of the mayor does 
not in itself impress it with governmental quality or furction. Indeed, 
the cases of Asheville v. Herbert, 190 N. C., 782, and Harris v. Durham, 
185 N. C., 572, 117 8. E., 801, in principle, answer the question of law 
involved in the affirmative. 

Reversed. 





GURNEY P. HOOD, CoMMISSIONER oF BAnkKs, Ex REL, PINETOPS BANKING 
COMPANY, v. JAMES L. COBB anp EMMA D. COBB. 


(Filed 10 October, 1934.) 


1. Fraudulent Conveyances A d—Failure to retain property sufficient to 
pay existing debts is prerequisite to presumption of fraud. 


In an action to set aside a voluntary deed as being fraudulent as to 
creditors of the grantor, the failure of the debtor to retain property suffi- 
cient and available to satisfy his then existing creditors is necessary to 
raise the presumption of fraud, since the statute, C. 8., 1007, destroyed the 
presumption of fraud theretofore arising from the fact of the grantor’s 
indebtedness, and made such indebtedness merely evidence tending to 
show an intent to delay, hinder and defraud creditors. 


2. Fraudulent Conveyances C d— 


The burden is on plaintiff in an action to set aside a deed as being 
fraudulent as to creditors to prove that the grantor failed to retain prop- 
erty sufficient and available to pay his then existing creditors. 


3. Fraudulent Conveyances C e—Tax valuation of debtor’s lands held 
competent on issue of his intent to defraud creditors, 


In an action to set aside a deed as being fraudulent as to creditors 
evidence of the tax valuation of the other lands of the debtor at the time 
of the conveyance is competent on the issue of intent to hinder, delay 
and defraud creditors as tending to show the debtor had reason to believe 
he was retaining property sufficient and available to pay his then existing 
creditors, 
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4. Same—Commissioner’s deed to part of debtor’s lands, executed three 
years after voluntary conveyance attacked, held incompetent. 


A commissioner's deed of sale of part of the lands of the debtor, 
executed three vears after the execution of the deed sought to be set 
aside as being fraudulent as to creditors, is held incompetent, the issue 
being the value of all the debtor’s lands at the time of the voluntary deed 
attacked in the action. 

o. Trial E f— 


An objection to the statement of the contentions of a party by the trial 
court must be made in time to afford the court opportunity to make cor- 
rection in order to be available on appeal. 


Apres. by plaintiff from Small, J., at April Term, 1934, of Epaz- 
coMBE, No error. 

This was an action instituted by the plaintiff as the liquidating agent 
of the Pinetops Banking Company, one of the creditors of the male de- 
fendant, against James L. Cobb and Emma D. Cobb to have declared 
void a deed executed by the male defendant to the feme defendant, his 
wife, for that such conveyance was a voluntary gift or settlement of 
property by one indebted, without retaining property fully sufficient and 
available to satisfy his then existing creditors, and made with intent to 
hinder, delay and defraud the creditors of the grantor. 

The material allegations of the complaint were denied by the defend- 
ants, and the case was submitted to the jury upon the following issues: 

1. Is the deed from James L. Cobb to his wife, Emma D. Cobb, dated 
22 November, 1930, a voluntary conveyance, as alleged in the complaint é 

2. Did James L. Cobb at the time of executing said deed retain prop- 
erty in his own name fully sufficient and available to pay his then exist- 
ing ereditors, as alleged in the answer ? 

3. Did James L. Cobb execute said deed with the intent to hinder and 
delay or defraud his creditors, as alleged in the complaint? 

The jury, under the direction of the court, answered the first issue 
“Yes,” in favor of the plaintiff; and, under the evidence and charge, 
answered the second issue “Yes,” and the third issue “No,” in favor of 
the defendants. Whereupon the court entered judgment adjudging that 
the conveyance executed by the defendant James L. Cobb to his co- 
defendant, Emma D. Cobb, his wife, on 22 November, 1930, was a legal 
and valid instrument, and that the plaintiff recover nothing by his action 
and be taxed with the costs. To this judgment the plaintiff objected 
and excepted, and appealed to this Court. 


Henry C. Bourne for appellant. 
Gilliam & Bond for appellees. 


Scuenck, J. There are ten assignments of error in the record, six of 
which, Nos. 3, 4, 6, 7, 8, and 9, are to the action of the court in placing 
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the burden of proof upon the plaintiff on the second issue, that is, placing 
upon the plaintiff the burden of showing by a preponderance of the 
evidence that the defendant James L. Cobb, at the time of the convey- 
ance, 22 November, 1930, did not retain property fully sufficient and 
available to pay his then existing creditors. We think his Honor was 
correct in so placing the burden of proof. The plaintiff's alleged cause 
of action is governed by the provisions of C. §., 1007. This section, in 
part, reads: “No voluntary gift or settlement of property by one in- 
debted shall be deemed or taken to be paid in law, as to creditors of the 
donor or settler prior to such gift or settlement, by reason merely of 
such indebtedness, if property, at the time of making such gift or settle- 
ment, fully sufficient and available for the satisfaction of his then credi- 
tors, be retained by such donor or settler; . . .” The effect of this 
statute is to destroy any presumption of vitiating fraud in the making of 
a voluntary gift or settlement solely from the indebtedness of the donor 
or settler, and to make the failure to retain property fully sufficient and 
available for the satisfaction of creditors a requisite of such presump- 
tion. Hence it was necessary for the plaintiff to allege, as he did allege, 
not only that the male defendant was indebted, but also that said defend- 
ant, the grantor in the deed attacked, failed to retain such sufficient 
and available property. The allegata being a requisite, it follows that 
the probafa was also a requisite. 

The fifth syllabus of the case of Shuford v. Cook, 169 N. C., 52, which 
correctly interprets the opinion, reads as follows: “In an action to set 
aside a husband’s deed to his wife for fraud as to his creditors, the pre- 
sumption formerly arising from a voluntary conveyance is removed and 
the indebtedness of the husband is evidence only from which the intent 
may be inferred, and a requested instruction is properly refused which 
requires the defendant to satisfy the jury by the greater weight of the 
evidence that he retain property fully sufficient and available. Revisal, 
sec, 962” (C.8., 1007). See, also, Finch v. Cecil, 170 N. C., 114. 

Clarkson, J., in Wallace v. Phillips, 195 N. C., 665 (672), cited in 
both briefs in this case, says: “The defendants demur on the ground that 
the complaint ‘does not allege the insolvency of the defendant Phillips 
(whose deed to his wife was under attack by creditors), and that he did 
not retain sufficient property to pay his debts.’ We think the complaint 
to be good should have alleged that at the time of making such gift or 
settlement property fully sufficient and available for the satisfaction of 
his then creditors was not retained. This was a material ingredient of 
the cause of action and should have been alleged.” 

“Whenever, whether in plea or replication or rejoinder or surrejoin- 
der, an issue of fact 1s reached (says 2 Wharton Ev., sec. 354), then, 
whether the party claiming the judgment of the court asserts an afirma- 
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tive or negative proposition, he must make good his assertion. On him 
lies the burden of proof.” Cook v. Guirkin, 119 N. C., 13. 

“Whenever the establishment of an affirmative case requires proof of a 
material negative allegation, the party who makes such allegation has the 
burden of proving it.” 22 C. J., par. 15. 

We think his Honor’s charge was logical and in accord with the rules 
of pleading and practice, and with the decisions of this Court. 

O.8., 1007, continues: “. . . but the indebtedness of the donor or 
settler at such time shall be held and taken, as well with respect to 
creditors prior as creditors subsequent to such gift or settlement, to be 
evidence only from which an intent to delay, hinder or defraud creditors 
may be inferred; and in any trial shall, as such, be submitted by the 
court to the jury, with such observations as may be right and proper.” 
Pursuant to this latter provision of the statute, under the third issue, 
the court submitted, with proper observations, to the jury the admitted 
indebtedness of the male defendant as evidence tending to show an intent 
to delay, hinder, and defraud creditors. There was no exception taken 
to the charge as it related to this issue. 

The objection in the first assignment of error to the introduction of 
the tax valuation of defendants’ lands for 1980 cannot be sustained for 
that, while such tax valuation may not be competent evidence of values, 
it was at least competent upon the third issue as teuding to show that the 
male defendant had grounds to think he had sufficient land value to 
pay his indebtedness in 1930, and therefore did not execute the deed with 
intent to defraud his creditors. The plaintiff’s objection in the second 
assignineut to the court’s declining to admit in evidence a commissioncr’s 
deed of sale of a part of the land of the defendants in November, 1933, is 
untenable, as the deed tended to prove, if it tended to prove anything, 
only the value of a part of the land in 19338, when the issue was the 
value of all of the land in 1930. This deed was also res inter alios acta. 
The objection in the fifth assignment is likewise untenable, as any error 
in the portion of the charge to which objection was made was in the 
statement of the contentions of the parties, and to have availed the 
plaintiff must have been made at the time, so as to afford opportunity to 
make correction. Green v. Lumber Co., 182 N. C., 681. The objection 
in the tenth assignment to the refusal of the court to set aside the verdict 
and to the signing of the judgment is formal and is disposed of by the 
rulings of the court upon the other exceptions. 

We conclude that in the trial below there was 

No error. 
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REBECCA L. BROWN vy. COURTNEY MITCHELL, TRUSTEE, ET AL. 
(Filed 10 October, 1984.) 


1. Judicial Sales A b—In absence of agreement court has no authority 
to confirm sale by order entered out of the county. 

A judgment confirming a sale of land by a commissioner appointed by 
the court which is entered out of the county under a misapprehension of 
the agreement of the parties is properly set aside upon motion in the 
cause made before another judge of the Superior Court, since a judge has 
no authority to hear a cause or make an order substantially affecting the 
rights of the parties outside the county in which the action is pending, 
unless authorized by statute or agreement of the parties. 


2. Wills E c—Rule in Shelley’s case held not to apply to devise in this 
case. 


A devise to W. “for the term of her natural life,” remainder ‘to her 
legitimate children” should she die leaving lawful issue of her bedy her 
surviving, otherwise to her brother, T., with an ulterior limitation that 
in the event either W. or T. should die without lawful issue, then to the 
survivor for life, remainder to his or her heirs in fee simple forever, but 
if both should die leaving no lawful “issue of his or her body, him or her 
surviving,” then to the devisee’s “nearest blood kindred as regulated by 
the laws of descent,” is held to create less than an indefeasible fee in W., 
the rule in Shelley’s case not applying, since the expressions in the will 
indicate that the word “heirs” in the ulterior clause was intended to be 
taken in the sense of issue or children, and not in its technical sense. 


38. Same—Rule for ascertaining whether word ‘heirs’ is used in its 
technical sense. 

Where the limitation over to the heirs of the first taker is restricted to 
some but not all of his heirs general, it is a circumstance indicating 
the testator’s intention, and with other indicia, may be sufficient to show 
that the word “heirs’”’ was not used in its technical sense. 

4, Appeal and Error C d— 


Portions of a judgment not challenged by exception cr appeal will be 
deemed correct. 


Apprau by plaintiff and defendants from Frizzelle, J., at February 
Term, 1934, of Lenorr. 

Civil action for the appointment of a receiver to operate farm during 
crop seasons and to foreclose deed of trust. 

By consent of all the parties, judgment was entered 7 December, 1931, 
making the temporary receivership permanent, and the plaintiff was 
given the right, upon relinquishing claim to deficiency judgment, at any 
time, upon motion, to have the lands sold by commissioner, under oath 
of court, to satisfy the mortgage indebtedness of $15,000. 

Thereafter, a commissioner was duly appointed and the property 
offered for sale in November, 1933, when the plaintiff became the pur- 
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chaser at a bid of $17,000. It is alleged that the property is worth 
considerably more than this sum. 

The sale was not confirmed at the next succeeding December Term, 
1933, it appearing that application had been made to the Federal Land 
Bank of Columbia to secure a loan with which to redeem said property, 
and that the same was then pending approval. 

The loan was refused by the Land Bank because it was not thought 
that Laura E. McDaniels was seized in fec of said lands. Whereupon 
judgment was signed by Hon. Henry A. Grady at Chambers in Clinton 
on 6 January, 1934, confirming the sale of the commissioner and direct- 
ing that conveyance be made to the purchaser. 

This order of confirmation was set aside at the February Term, 1934, 
Hon. Paul Frizzelle, judge presiding, it appearing that the same had 
been entered upon a misapprehension as to what was embraced in the 
consent agreement of the partics. Plaintiff excepted to this order of 
vacation, and appeals, assigning the same as error. 

Upon the hearing it was made to appear that Laura E. MeDaniels 
(nee Laura E. Waters) acquired the locus in quo under the will of her 
father, James Waters, “for the term of her natural life,” remainder “to 
her legitimate children” should she die leaving lawful issue of her body 
her surviving; otherwise, to go to her brother, Thomas I. Waters, and 
then the following ulterior limitation: 

“In the event of cither of my above-named children dying without 
leaving lawful issue of his or her body, all the lands hereinbefore men- 
tioned shall go to his or her survivor for life, remainder to his or her 
heirs in fee simple forever; but if the said Thomas Waters and Laura 
EK. Waters shall both die leaving no lawful issue of his or her body him 
or her surviving, then and in that event all of said lands shall go to my 
nearest blood kindred, as regulated by the laws of descent in North 
Carolina.” 

It was further made to appear that Thomas F. Waters died in 1875 
without issue; that Laura EK. McDantels is now a widow with two grown 
sons and a minor daughter. 

It was also made to appear that all persons in esse, and all other 
persons unknown or not in being, having any interest in said property, 
had been duly made parties defendant herein. 

Whereupon, it was decreed (1) that Laura E. McDaniels holds only a 
base or qualified fee in said lands, but (2) that under C. 8., 1724, the 
terms of which have been complied with in this proceeding, a good and 
sufficient deed in trust conveying the fee can be executed to the Federal 
Land Bank of Columbia to secure the loan sought by the defendants. 

The defendants except and appeal from the holding that Laura E. 
McDaniels is seized of only a base or qualified fee in said premises. 
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Sutton & Greene for plaintiff. 
Rouse & Rouse for defendants, other than Mitchell, Trustee. 


Stacy, C. J. With respect to plaintiff’s appeal, it is sufficient to say 
that as the judgment of confirmation was entered out of the county and 
under a misapprehension of the agreement of the parties, it was properly 
vacated on motion. Brsanar v. Suttlemyre, 193 N. C., 711, 1388 S. E., 1. 

Unless authorized by statute, or by consent of the parties, a judge of 
the Superior Court has no authority to hear a cause, or to make an 
order substantially affecting the rights of the parties, outside of the 
county in which the action is pending. Gaster v. Thoinas, 188 N. C., 
346, 1248. E., 609; Cahoon v. Brinkley, 176 N. C., 5, 96 S. E., 650. 

It is hkewise sufficient to say in regard to defendants’ appeal, the 
holding that Laura E. McDaniels is seized of less than an indefeasible 
fee in said lands accords with the decisions on the subject. Nobles v. 
Nobles, 177 N. C., 248, 98 S. E., 715. The limitations in the will are 
not so framed as to attract the rule in She/ley’s case, which obtains in 
this jurisdiction not only as a rule of law but also as a rule of property. 
Whitehurst v. Bowers, 205 N. C., 541, 172 S. E., 180; Martin v. 
Knowles, 195 N. C., 427, 142 S. E., 3138; Welch v. Gilson, 193 N. C., 
684,138 8S. E., 25. “Nearest blood kindred” excludes the idea of repre- 
sentation or affinity, Fields v. Rollins, 186 N. C., 221, 119 S. E., 207; 
and, “as regulated by the laws of descent,” has reference to the nearest 
blood kindred of the testator, who would potentially be a part at least 
of the next of kin of the first taker. Wallace v. Wallace, 181 N. C., 158, 
1068. E., 501. These expressions, taken in connection with the original 
limitation of the remainder “to her legitimate children,” would seem to 
indicate that the use of the word “heirs” in the ulterior clause was 
intended to be taken in the sense of issue or children. The ease, there- 
fore, is controlled by the decisions in Puckett v. Morgan, 158 N. C., 344, 
748. E., 15; Jones v. Whichard, 163 N. C., 241, 79 S. E., 5038; Pugh 
v. ddlen, 179 N. C., 307, 102 S. E., 394; Blackledge v. Simmons, 180 
N. C., 585, 105 S. E., 202; Hampton v. Griggs, 184 N. C., 18, 113 S. E., 
501; fred v. Neal, 182 N. C., 192, 108 S. E., 769; Doggett v. Vaughan, 
199 N. C., 424, 154 S. E., 660. 

The distinction between this line of cases, in which the rule has been 
held not to be applicable to the limitations appearing therein, and the 
long line of decisions in which it has been held to be applicable and 
firmly established as the law of this jurisdiction, was first pointed out 
in Pugh v. Allen, supra, and repeated in Hampton v. Griggs, supra, 
Welch v. Gibson, supra, Doggett v. Vaughan, supra, substantially as 
follows: When there is an ulterior limitation which provides that upon 
the happening of a given contingency, the estate is to be taken out of 
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the first line of descent and then put back into the same line, in a re- 
stricted manner, by giving it to some, but not to all, of those who pre- 
sumptively would have shared in the estate as being potentially among 
the heirs general of the first taker, this clreumstance may be used as one 
of the guides in ascertaining the paramount intention of the testator, 
and, with other indicia, it has been held sufficient to show that the 
words “heirs” or “heirs of the body” were not used in their technical 
sense. See, also, and compare Clark v. Clark, 194 N. C., 288, 189 S. E., 
437, Yelverton v. Yelverton, 192 N. C., 614, 185 8. E., 652. 

The remaining portions of the judgment are not challenged by excep- 
tion or appeal, hence they are deemed to be correct. 

On plaintiff’s appeal 

Affirmed. 


On defendants’ appeal 
Affirmed. 


DIATE MERCERIZING COMPANY v. GURNEY P. HOOD, ComMMISSIONER OF 
Banks, Ex Ret.; THE MERCHANTS BANK OF DURHAM, N. C., Anp 
THE LOUISE KNITTING MILLS COMPANY, 


(Filed 10 October, 1984. ) 


Banks and Banking H e—In absence of issue of conspiracy in obtaining 
certification of checks, holder for value of checks certified by bank 
prior to its closing is entitled to preference. 

Plaintiff was under contract to ship a manufacturing company a certain 
quantity of cotton within a period of six months, payment for cotton 
shipped during each month to be made the first of the following month 
with a cash discount for payment by the tenth of the month. The pur- 
chaser paid for the cotton for two months in accordance with the contract. 
Thereafter plaintiff agreed with the purchaser to allow a three per cent 
discount if the purchaser paid for the balance of the cotton due under the 
contract before delivery, and the purchaser had defendant bank certify 
its checks for the balance of the purchase price of the cotton, and sent 
same to plaintiff. Plaintiff thereafter delivered the balance of the cotton 
due under the contract. Later on the day the bank certified the checks it 
restricted withdrawals, and the next business day thereafter it was taken 
over for liquidation by the Commissioner of Banks. The cheeks were 
returned to plaintiff, but were retained by it in payment of the cotton. 
Plaintiff brought suit to have its certified checks declared a preferred 
claim, and the Commissioner of Banks alleged in his answer that the 
checks were certified by the bank in pursuance of an unlawful conspiracy 
between plaintiff and the manufacturing company, but no issue involving 
the alleged conspiracy was submitted to the jury: Held, all the evidence 
showed that plaintiff was a holder for value of the checks certified by the 
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bank prior to its closing, constituting a preference under the statute, 
N. C. Code, 218 (¢c), and an instruction directing the jury to answer the 
issue of whether plaintiff was a holder for value of the checks in the 
negative if they believed the evidence is held for error. 


SCHENCK, J., took no part in the consideration or decision of this case, 


AppraL by plaintiff from Shaw, Emergency Judge, at March Term, 
19384, of Duruam. New trial. 

This is an action to have two certain checks drawn by the defendant, 
the Louise Knitting Mills Company, on the Merchants Bank of Durham, 
N. C., now in the possession of the defendant Gurney P. Hood, Commis- 
sioner of Banks, for liquidation, because of its insolvency, adjudged a 
preferred claim on the assets of said bank, on the ground “hat said checks 
were certified by the cashier of said bank, prior to its closing, and that 
plaintiff is now the holder for value of said certified checks. 

The defendant Gurney P. Hood, Commissioner of Banks, in his 
answer denied that plaintiff is the holder for value of seid checks. He 
alleged that said checks were certified by the cashier of the bank, pur- 
suant to a wrongful and unlawful conspiracy to defraud the depositors 
of said bank entered into by and between the plaintiff and the defend- 
ant, the Louise Knitting Mills Company. This allegation was denied 
by both the plaintiff and the defendant, the Louise Knitting Mulls 
Company. 

The only issue submitted to the jury was answered as follows: 

“Ts the plaintiff the holder for value of the two checks of the Louise 
Knitting Mills Company drawn on the Merchants Bank of Durham, 
N. C., as alleged in the complaint?” Answer: “No.” 

From judgment that plaintiff is not entitled to a preferred claim on 
the assets of the Merchants Bank of Durham, N. C., on account of 
the certified checks described in the complaint, the plaintiff appealed to 
the Supreme Court, assigning as error the instruction of the court that 
if the jury should find the facts to be as all the witnesses had testified, 
they should answer the issue “No.” 


Bryant & Jones for plaintiff. 
Brawley & Gant for defendant Gurney P. Hood, Commissioner of 
Banks. 


Connor, J. All the evidence at the trial of this act:on pertinent to 
the issue submitted to the jury showed that on 10 November, 19381, the 
plaintiff Dixie Mercerizing Company, a corporation engaged in the 
business of manufacturing mercerized cotton at Chat:anooga, in the 
State of Tennessee, sold to the defendant, the Louise Knitting Mills 
Company, a corporation engaged in the business of manufacturing 
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hosiery at Durham, in the State of North Carolina, 50,000 pounds of 
mercerized cotton, at prices appearing in the contract, which is in 
writing. It was agrecd that said mercerized cotton should be delivered 
by the plaintiff to said defendant within six months from the date of the 
contract. It was further agreed that settlement should be made on the 
first day of each month for all cotton delivered during the preceding 
mouth, and that a discount of 2 per cent should be allowed if settlement 
was made in cash prior to the 10th day of the month. During the 
months of November and December, 1931, the plaintiff delivered 10,000 
pounds of said cotton in accordance with its contract, and the defendant, 
the Louise Knitting Mills Company, had paid for said cotton prior to 
29 December, 1931, in accordance with the terms of its contract, leaving 
a balance of 40,000 pounds to be delivered and settled for after said 
date. The contract price of the cotton not delivered at said date was 
$15,464. This sum was to be paid in accordance with the terms of the 
contract, as the cotton was delivered. 

On 29 December, 1931, pursuant to a conversation over the telephone, 
the plaintiff agreed with the defendant, the Louise Knitting Mills Com- 
pany, that it would allow the said defendant a discount of 3 per cent on 
the amount due under the contract, when the cotton had been delivered, 
if the said defendant would a sald amount In cash and in advance of 
deliveries. On 31 December, 1931, the defendant, the Louise Knitting 
Mills Coinpany, at its office in Coe Ns Ce, dey two checks, each for 
the sum of $7,500, both payable to its order, on the Merchants Bank 
of Durham, N. C. These checks were presented to the bank by the 
drawer, during banking hours, on 31 December, 1931, with the request 
that both checks be certified. At this time the Lowse Knitting Mills 
Company had on deposit with said bank, subject to its check, a sum 
largely in excess of the aggregate amount of said checks. Under the 
instruction of the cashier of said bank, both said checks were duly certi- 
fied by the assistant cashicr, and delivered to the Louise Knitting Mills 
Company. The cheeks were then endorsed by the said company as 
payee and sent by mail to the plaintiff at Chattanooga, Tenn., in pay- 
ment of the amount due by the said Louise Knitting Mills Company to 
the plaintiff on its contract for the purchase of 40,000 pounds of mer- 
cerized cotton, which had not then been delivered. Upon its receipt of 
sald checks, the plaintiff credited the account of the Louise Knitting 
Mills Company with the sum of $15,000, and with the amount of the 
discount at 8 per cent. The plaintiff has delivered to the defendant 
Louise Knitting Mills Company the 40,000 pounds of cotton in full per- 
formance of its contract. 

After the checks were credited to the account of the Louise Knitting 
Mills Company by the plaintiff, they were endorsed by the plaintiff and 
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deposited in a bank at Chattanooga, Tenn., for collection. They were 
subsequently returned by the bank to the plaintiff, with a notation on 
each check to the effect that said check had not been presented to the 
drawee bank for payment for the reason that said bank was closed and 
in the hands of the Commissioner of Banks of the State of North Caro- 
lina, The plaintiff thereupon charged the said checks to the account of 
the defendant Louise Knitting Mills Company, and notified the said 
company that the checks had not been paid. The Louise Knitting Mills 
Company thereupon agreed in writing to indemnify the plaintiff against 
loss on account of said checks. Plaintiff delivered the 40,000 pounds of 
cotton to the defendant Louise Knitting Mills Company and retained 
the checks as payment for the same. The said checks are now in the 
possession of the plaintiff. 

After the checks were certified, on 31 December, 1931, by the assistant 
eashier of the Merchants Bank of Durham, N. C., a “run” on said bank, 
which had begun on the previous day, continued, and during said day, 
because of said “run,” the bank restricted the amounts which its de- 
positors were permitted to withdraw. The bank remeined open for 
business until the usual hour for closing. On 4 January, 1932, which 
was the first business day after 31 December, 1931, the defendant 
Gurney P. Hood, Commissioner of Banks, ordered the bank closed, and 
took possession of its assets. He is now engaged in the liquidation of 
said bank, because of its insolvency. He has declined to allow plaintiff’s 
claim on account of said checks as a preferred claim. 

There was evidence at the trial with respect to the allegations in the 
answer of the defendant Gurney P. Hood, Commissioner of Banks, to 
the effect that the checks described in the complaint were certified by 
the bank, pursuant to a wrongful and unlawful conspirecy between the 
plaintiff and the defendant, the Louise Knitting Mills Company, to 
defraud the depositors of said bank. No issue involving these allega- 
tions was submitted to the jury, and for that reason plaintiff’s excep- 
tions to the introduction of this evidence are not presented by this 
appeal. The only assignment of error presented by this appeal is 
founded on plaintiff’s exception to the instruction of the court that if the 
jury should find the facts to be as testified by all the witnesses, they 
should answer the issue “No.” This assignment of error must be sus- 
tained. All the evidence showed that plaintiff is the holder for value 
of the checks certified by the Merchants Bank of Durham, N. C., prior 
to its closing. Under the provisions of the statute, plaintiff’s claim, 
founded on certified checks, is entitled to preferential payment. The 
statute provides that “the following shall be the order and preference 
in the distribution of the assets of any bank liquidated hereunder: (1) 
Taxes and fees due the Commissioner of Banks for examination or other 
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services; (2) wages and salaries due officers and employees of the bank, 
for a period of not more than four mouths; (3) expenses of liquidation ; 
(4) certified cliecks and cashier’s cheeks in the hands of a third party as 
a holder for value, and amounts due on collcetions made and unremitted 
for or for which final actual payment has not been made by the bank; 
and (5) amounts due creditors other than stockholders.” N.C. Code of 
1931 (Michie), see, 218 (c), subsec. 14. 

For the error in the charge of the court to the yury, plaintiff is entitled 
to anew trial. It 1s so ordered, 
New trial. 


SCHENCK, J., took no part in the consideration or decision of this case. 





STATE v. ALLEN MOSES. 
(Filed 10 October, 1934.) 


1. Arson C c-——Evidence held sufficient to be submitted to jury in this 
prosecution for arson. 

I'vidence that fire in defendant’s house started in a closet in which was 
hanging a quilt soaked in kerosene, that kindling wood was on the flour 
of the closet, that the closet had no ceiling, but opened at the top into the 
attic where were found several articles of clothing smelling of kerosene, 
and a bucket containing kerosene and a bueket containing paper, rags, and 
cloth smelling of kerosene, that defendant did not phone the fire depart- 
ment from the house, but first gave the alarm to his children, and that 
one of them summoned the fire department through the city alarm system, 
and that defendant was being pressed to pay installments on the mort- 
gage on the house, and was threatened with foreclosure, with other 
incriminating circumstantial evidence, establishes motive and an oppor- 
tunity for the defendant to commit the crime, and that the fire was of 
incendiary origin, and is held sufficient to be submitted to the jury in a 
prosecution under C, 8., 4245. 


2. Criminal Law [I j— 
Upon defendant's motion as of nonsuit only the incriminating evidence 
need be considered. C. 8., 4648. 
3. Criminal Law G n-— 


An accumulation of independent incriminating circumstances may be 
sufficient when taken together to warrant the submission of the case to the 
jury, although each single circumstance, when standing alone, is insufli- 
cient. 


AppEAL by defendant from Parker, J., at May Term, 1934, of Wayne. 
No error. 
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Langston, Allen & Taylor for appellant. 
Attorney-General Brummitt and Assistant Attorney-General Seawell 
for the State. 


Scuencx, J. The bill of indictment charges that the defendant “did 
unlawfully, wilfully, wantonly and feloniously, being the occupant of a 
building used as a dwelling-house, for a fraudulent purpose, set fire to, 
burn, caused to be burned, aid, procure the burning of the aforesaid 
building,” in breach of C. S., 4245, 

The assignments of error present the single question as to whether his 
Honor erred in overruling the motion of the defendant to dismiss the 
action and for judgment of nonsuit, properly made and renewed under 
C.S., 4643. 

The State’s evidence tends to show: 

That about 5:30 o’clock on the evening of 28 January, 1934, the 
dwelling-house owned and occupied by the defendant was partially 
burned, that when the city firemen arrived at the house in response to 
an alarm given over the city system, they found the fire burning in a 
closet in which was a step-ladder six or eight feet higa, on which a 
quilt was hanging, which quilt was soaked with kerosene, and on the 
floor of the closet kindling wood; that the closet had no ceiling and 
opened at the top into the attic; and that in the attic was a pair of over- 
alls, a jumper, and part of a quilt, all of which smelled of kerosene, and 
also a bucket containing kerosene and a charred keg contained paper, 
rags, and cloth which had the odor of kerosene. 

That the defendant first gave the alarm of fire to his two children, a 
daughter and son, who were the only other members of his family in the 
house at the time, and that the son ran to a nearby fire alarm box and 
summoned the fire department, which responded immediately and came 
to the house and extinguished the fire; and that later the defendant 
stated he did not use the telephone in the house to give the alarm 
because he did not think of it; that the defendant some several days 
after the fire made the remark to an investigating officer of the State 
“that 1t would have been a God’s blessing to him if it had burned up.” 

That the defendant at the time of the fire had $5,500 fire insurance 
on the building and furniture; that he owed a balance of $1,500 due on 
a mortgage on the house, and had been urged to catch up with the pay- 
ments due thereon, and warned that he would have to vacate the house 
unless the payments were made. 

The defendant testified himself and offered other evidence in his own 
behalf to the effect that he was innocent of the crime charged, and knew 
nothing of how the kerosene got into the house, or of the origin of the 
fire; and, to the further effect that the chimney, which was contiguous 
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to the closet where the fire was found, had holes in it between the brick 
where the mortar was faulty, through which sparks could have come 
and set fire to the closet. 

We think the State’s evidence, when given a liberal and reasonable 
construction, was legally sufficient to sustain a conviction, and that 
therefore the court should not have withdrawn it from the jury. The 
defendant’s brief, in support of his motion to dismiss the action, 
seems to be based somewhat upon the conception that the evidence taken 
as a Whole did not warrant a conviction, but in passing upon this motion 
we need consider only such evidence as was favorable to the State, with- 
out regard to that upon which the defendant relied. S. v. Martin, 182 
N. C., 846. 

The State’s evidence in this case is sufficient to establish a motive and 
an opportunity for the defendant to commit the crime, that the fire was 
of an incendiary origin, and many other damaging circumstances tend- 
ing to show defendant’s guilt. However, it is not the fact of motive, 
or of opportunity, or of incendiary origin of fire, or of any other single 
circumstance taken by itself, but it was all of these circumstances, con- 
sidered as a whole and in their relation to each other, that made it 
incumbent upon the court to submit this case to the jury. These related 
eircumstances likewise warranted the jury in deciding the issue against 
the defendant. 8S. v. Clark, 173 N. C., 739. 

When each circumstance going to make up the evidence relied upon 
depends upon the truth of the preceding circumstance, circumstantial 
evidence may be likened unto a chain, which is no stronger than its 
weakest link; but, as in this case, when there is an accumulation of cir- 
cumstances which do not depend upon each other, circumstantial evi- 
dence is more aptly likened to the bundle of twigs in the fable, or to 
several strands twisted into a rope, becoming, when united, of much 
strength. S. v. Shines, 125 N. C., 730. 

No error, 





PAUL H. MITCHELL v. ¥Y. D. STRICKLAND and TALMAGE BAKER. 
(Filed 10 October, 1934.) 


1. Bills and Notes H a: Fraud A a—Answer held to allege fraud render- 
ing payee not a holder in due course and judgment on pleadings was 
error, 

In an action by the payee of a negotiable note against the maker 
thereof and the endorser thereon before delivery, the endorser alleged in 
his answer that he signed the note upon representations made by the 
maker that the payee was lending the money to the maker to finance the 
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equipment of a law office, that in fact the note was given to cover funds 
of the payee on deposit in a bank which had been wrongfu ly converted by 
the maker, who was cashier of the bank and in complete control of its 
affairs, and that the payee had full knowledge of, agreed to, and partici- 
pated in the fraudulent scheme to procure the endorser to sign the note by 
such false representations: Held, the allegations in the arswer were suffi- 
ciently broad to allege fraud on the part of both the maker and the payee 
inuring to the benefit of both, and upon the allegations of the answer the 
payee did not take the note “for good faith” and did not take it with “no 
notice of any infirmity’ in the instrument, and therefore was not a holder 
in due course, C. §., 8033, and judgment on the pleadings against the 
endorser Was error. 
2. Pleadings I c— 

A motion by plaintiff for judgment on the pleadings is in effect a 
demurrer to the answer, and the motion should be overruled if the answer, 
liberally construed, alleges facts sufficient to constitute a defense. 


Tig is an appeal by the defendant Talmage Baker fromm a judgment 
upon the pleadings for the plaintiff against both defendants entered by 
Barnhill, J., at April Term, 1934, of Hertrorp. Reversed. 


J. H, Matthews and E. L. Travis for appellant Baker. 
Tyler &@ Cherry and A. 7. Castelloe for appellee. 


Scuencx, J. The plaintiff in his complaint alleges: (1) The resi- 
dence of the parties; (2) that the defendant Strickland exeeuted and 
delivered to the plaintiff for valuable consideration a note for $500.00, 
payable in 12 months after date; (3) that prior to the delivery and 
before maturity of said note the defendant Baker endorsed the saine by 
signing his name across the back thereof, and that the plaintiff thereupon 
became the owner and holder in due course of said note; and (4) that 
said note is past due and unpaid, and demand for payment has been 
made and refused. 

The defendant Talmage Baker in his answer (1) edmits the resi- 
dences as alleged; (2) admits that he endorsed a note for $500.00, but 
denies, for lack of information, that it was the note described in the 
complaint; (3) denies that the plaintiff is the owner aid holder of the 
note in due course; and (4) admits demand for and refusal of payment 
of the note; and for a further answer avers that his codefendant Strick- 
land was cashier and had the entire management and control of a bank 
in which the plaintiff had a deposit of some $7,500, and that the defend- 
ant Strickland had converted to his own use a large pars of this deposit, 
and that the plaintiff had made demand upon the defer.dant Strickland 
to make such conversion good; and that in order to save the plaintiff 
from loss the defendant Strickland and the plaintiff entered into collu- 
sion to procure the defendant Baker to endorse the note of his co- 
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defendant Strickland to the plaintiff by falsely representing that the 
plaintiff had agreed to lend Strickland the amount of the note for the 
purpose of furnishing and equipping a law office, provided he could 
obtain the endorsement of the defendant Baker, and that both the plaintiff 
and Strickland knew at the time that the plaintiff had not promised to 
lend Strickland any money at all, and was not going to do so, and that 
the proceeds of the note were to be used, not to equip a law office, but were 
to reimburse the plaintiff for his losses due to the defaleation of Strick- 
land; and that the defendant Baker’s endorsement on said note was 
obtained by the wrongful, false, and fraudulent representations made to 
him by the defendant Strickland, and further avers that the plaintiff 
had full knowledge of, agreed to, and participated in said fraudulent 
scheme to procure the endorsement of the defendant Baker. 

We are of the opinion that these averments constitute an allegation of 
fraud against the defendant Strickland, and that they also constitute an 
allegation of fraud against the plaintiff by reason of his collusive par- 
ticipation therein; and, further, that said averments show that the pur- 
pose of procuring the note by the fraudulent scheme alleged was to 
benefit the plaintiff as well as the defendant Strickland. 

This Court, in McNair «. Finance Company, 191 N. C., 710 (715), 
quoted with approval the following: “Fraud may be defined as any 
trick or artifice where a person by means of false statements, conceal- 
ments of material facts, or deceptive conduct which is intended to and 
does create in the mind of another an erroneous impression concerning 
the subject-matter ‘of a transaction whereby the latter is induced to take 
action or forbears from acting with reference to a property or legal 
right he has which results to his disadvantage and which he would not 
have consented to had the impression in his mind not been created and 
in accordance with the real facts.” We think that the avermeuts in the 
answer clearly come within this exposition of fraud. 

C.S., 3033, reads as follows: “A holder in due course is a holder who 
has taken the instrument under the following conditions: (1) That the 
instrument is complete and regular upon its face; (2) that he became 
the holder of it before it was overdue and without notice that it has been 
previously dishonored, if such was the fact; (3) that he took it for good 
faith and value; (4) that at the time it was negotiated to him he had no 
notice of any infirmity in the instrument or defect in the title of the 
person negotiating 1t.” 

If the plaintiff took the note in suit with knowledge of the fraudulent 
and false representations made by the defendant Strickland to his co- 
defendant Baker as averred in the answer, he could not have taken the 
instrument “for good faith,” and could not have taken it with ‘‘no 
notice of any infirmity in the mstrument,” and therefore was not a 
holder in due course of said note, as alleged in his complaint. 
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“<The plaintiff’s motion for judgment upon the answer is, in effect, a 
demurrer to the answer, and can only prevail when the raatters pleaded 
constitute an admission of plaintiff’s cause of action or are insufficient 
as a defense, or constitute new matter insufficient in law to defeat plain- 
tiff’s claim.’ Pridgen v. Pridgen, 190 N.C., 102. 

“The answer of the appealing defendant must be construed liberally, 
which means that every reasonable intendment must be taken in favor of 
her, and if the answer contains facts sufficient to constitute a defense, it 
must be sustained. Pridgen v. Pridgen, supra, and cases there cited.” 
Bessire v. Ward, 206 N. C., 858. 

The plaintiff having been awarded judgment upon the pleadings in 
this action, the averments of the defendant Baker will be taken to be 
true on this appeal, and taking them as true, we are of tae opinion that 
said defendant was entitled to have his averments of fraud, agreed to and 
participated in by the plaintiff for his own recoupment, submitted to the 
jury under a proper issue and charge. 

Reversed. 





MRS. LAURA BLEVENS y. KITCHIN LUMBER COMPANY, INc. 
(Filed 10 October, 19384.) 


1. Venue A a—Form of action stated in complaint determines whether 
action is local or transitory. 

The form of action alleged in the complaint determines whether the 
action is local or transitory, and upon defendant's motion for removal 
under C. 8., 468 (1). the allegations in defendant's petition that the ques- 
tion of title would be put in issue by defendant’s answer denying that 
portion of the complaint alleging title in plaintiff, must be disregarded in 
passing upon defendant's motion. 


2. Same—<Action to recover worth of timber wrongfully cut and removed 
by defendant held transitory. 


A complaint alleging that defendant wrongfully cut and removed timber 
growing upon lands in which plaintiff had an interest, ard which seeks to 
recover the reasonable worth of plaintiff's interest in the timber so cut, 
states an action of trover and conversion or of trespass de bonis asportutis 
which is transitory, and defendant’s motion for removal from the county 
of plaintiff’s residence where the action was instituted to the county in 
which the land is situate, upon allegations that the plaintiff’s title would 
be put in issue, was properly refused. 


AppEAL by defendant from Finley, J., at January-February Term, 
1934, of Yancey. Affirmed. 

This was a civil action brought by the plaintiff in the Superior Court 
of Yancey County, wherein the defendant filed a petition and motion 
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before the clerk demanding that the action be removed from Yancey 
County to Graham County for trial, under the provisions of C. &., 
463 (1). The clerk denied the motion and retained the case, and the 
defendant excepted and appealed, and the judge at term time affirmed 
the order of the clerk. Whereupon the defendant again excepted and 
appealed to the Supreme Court, assigning error, 


Watson & Fouts and Moody & Moody for appellant. 
Charles Hutchins and Ernest I. Briggs for appellee. 


Scuencn, J. The defendant contends that the action as alleged in the 
complaint 1s a local action, and that Graham County, in which the 
land referred to in the ecmplaint is situated, is the proper venue. The 
plaintiff contends that the action as alleged in the complaint is a tran- 
sitory action, and that Yaneey County, where it was instituted, is a 
proper venue. The defendant in its brief says, and correctly so, that 
“the form of action stated in the complaint determines this appeal”; 
and, since the “complaint determines this appeal,’ we are precluded 
from considering the allegation in the petition for removal that “that 
portion of said paragraph (of the complaint) alleging title, or an inter- 
est In said land, will be denied in the answer of this defendant, which 
raises the question of title to the land, or any interest therein claimed 
by the plaintiffs, and it becomes, or will become, necessary to try the 
title to said tract of land.” 

The sole question before us is whether the action as alleged in the 
complaint 1s transitory or local. If it 1s local it should have been re- 
moved to Graham County. If it is transitory it should have been re- 
tained in Yancey County. 

The complaint alleges that the plaintiff is the owner of an undivided 
one-sixth interest in a tract of land in Graham County, and that the 
defendant, after obtaining certain interests in said tract of land, entered 
thereupon and cut and removed therefrom virgin timber, and wrong- 
fully and wilfully cut and removed her timber therefrom, “which inter- 
est of this plaintiff was reasonably worth the sum of $7,500”; and that 
at the time the defendant “entered in and upon and wrongfully tres- 
passed upon this plaintifl’s interest in said property and wrongfully 
cut, removed and converted the same to its own use,” it “knew that this 
plaintiff had an outstanding interest in said lands, and in the timber 
thereon, . . . and in direct violation of the law cut and removed 
the same from the premises.” 

It will be noted that the plaintiff nowhere seeks to recover real prop- 
erty, or an estate or interest therein, or to recover for injuries to real 
property, but simply seeks to recover the “reasonable worth” of the 
timber cut, removed and converted by the defendant. 
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The third syllabus, which is a proper interpretation of the opinion in 
the case of Cedar Works v. Lumber Co., 161 N. C., 604, cited in the brief 
of both parties, reads as follows: “The character of trees severed by a 
trespasser from the lands is changed from realty to personalty, and when 
the trees have been carried away, the owner of the lands and trees may 
sue in trover and conversion, or in trespass de bonis asportatis, for the 
value of the trees, both of which actions are transitory, or for trespass 
quare clausum fregit, which 1s local, and should be brought in the county 
wherein the land is situated. Revisal, sec. 419.” (C. S., 463.) 

“Tt 1s necessary to distinguish in each case what the articular cause 
of action is, as alleged. If the timber is eut and removed from the land, 
it becomes personalty, and the owner has the choice of several remedies. 
He may sue for the injury to the land by cutting the timber, in the 
nature of the old action of trespass quare clausuwm fregit, and this is 
local; he may sue to recover possession of the specific articles of per- 
sonalty, and the venue is determined by where this particular article is 
located; he may sue for the value of timber, as in trover and conversion, 
or for the wrongful taking, as in trespass de bonis asportatis, and these 
are transitory; or, if the article has been sold, he may sue, as in assum p- 
sit, for the money received, and this is transitory.’ McIntosh N. C. 
Prac. and Proce., sec. 275, p. 260. 

“ \ctions are transitory when the transactions on which they are based 
might take place anywhere, and are local when they could not occur 
except In some particular place. The distinction exists in the nature 
of the subject of the injury, and not in the means used or the place at 
which the cause of action arises. Jason v. Warner, 31 Mo., 510; 
McLeod v. It. ., 58 Vt. 782; Perry v. &. B., 153 N.C. 118." Brady 
v. Brady, 161 N. C., 325. 

We think that the action as alleged in the complaint is to recover the 
value, or “worth,” of the plaintiff’s interest in timber cut, removed and 
converted to its own use by the defendant, which is an action of trover 
and conversion, or of trespass de bonis asportatis, and 13 therefore trau- 
sitory. We further think the transaction upon which the action as 
alleged in the complaint is based, namely, the removal and conversion 
of timber after it had been cut from the land might have taken place 
anywhere, and could have occurred either in or out of Graham County, 
and is therefore transitory. 

Being of the opinion that the action as alleged in the complaint is 
transitory, we conclude that his Honor was correct in declining to re- 
move the case to Graham County for trial, and in retaining it in Yancey 
County. 

Affirmed. 
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W. M. HOLT anp R. H. MANN, Trapineg As HOLT & MANN, vy. B. W. 
MADDOX. 


(Filed 10 October, 1934.) 


1. Sales H e—-Execution of notes for purchase price with full knowledge 
of defects waives right to set up breach of warranty on such defects. 


The purchaser of a tractor suffered judgment to be taken against him 
for part of the purchase price and executed a mortgage on his lands for 
the balance thereof. Thereafter, to free his lands of the liens in order to 
obtain a Federal loan, he executed notes to the seller. In the seller’s 
action on the notes, it is held, the purchaser waived his right to sect up a 
counterclaim for breach of warranty in the sale of the tractor for defects 
in the tractor existing to his knowledge at the time he executed the notes, 
and upon his testimony to this effect the trial court was warranted in 
charging the jury to answer the issue against him, if they believed the 
evidence, 

2. Same— 

Where, upon his own testimony, the purchaser waives his right to set 
up a breach of warranty, the trial court properly excludes evidence of 
damage resulting from such breach of warranty. 


ApreaL by defendant from Barnhill, J., at January-February Term, 
1934, of Lee. No error. 

Two civil actions were iistituted by the plaintiffs against the defend- 
ant in a court of a justice of the peace, the first being upon a note in the 
sum of $59.37, and the other being upon two notes in similar amounts 
ageregating $118.74, whieh were appealed to the Superior Court. The 
two eases came on for trial at term time and by consent were consolidated 
for the purposes of trial. 

Upon the trial of the consolidated cases the plaintiffs pleaded orally 
and declared upon the three notes in the sum of $59.37 each, with inter- 
est from the date thereof, 14 July, 1931. The defendants hkewise 
pleaded orally and admitted execution of the notes, but denied hability 
and set up the defense of a‘breach of warranty in the sale of a tractor, 
alleging that the damage from such breach was equal to or exceeded the 
amount of the notes. 

From the defendant’s evidence it appears that he and one Dalrymple 
in 1929 purchased a tractor from the plaintiffs, for which they con- 
tracted to pay $550.00, and at that time the plaintiffs guaranteed that 
the tractor was in good condition and would give entire satisfaction, 
whereas the tractor turned out to be in bad condition, and it failed 
utterly to give satisfaction. It further appears from the defendant’s 
evidence that in 1980 Dalrymple, owing to the worthlessness of the 
tractor and his desire to be rid of further worry from it, gave his interest 
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therein to the defendant, and that the defendant subsequently suffered 
judgment in favor of the plaintiffs for the sum of $59.37, and also exe- 
cuted to them a mortgage on his land for $437.50; and that this judg- 
ment and mortgage represented the balance due on the original purchase 
price of $550.00; and that subsequent to the recording of the aforesaid 
judgment and mortgage the defendant paid to the plaintiffs the sum of 
$250.00 and executed the notes sued on in order to obtein the removal 
of the liens thereof from the lands of the defendant, so as to enable him 
to procure a Federal loan thereon. 

The defendant in his own testimony states that the three notes sued 
on were for the balance claimed on the tractor, and that at the time he 
signed them he knew that the tractor was worthless, and says: “I knew 
as much about it then as I do now,” and further states that the plaintiffs 
did not cancel their judgment and mortgage on his land until he paid the 
$250.00 and gave the notes sued on, and that he paid the amount and 
gave the notes “to renew the balance due on the tractor.” The defend- 
ant further testifies: ‘““When I signed these notes I knew about the con- 
dition of the tractor. When I made the payments to the plaintiff from 
time to time I knew about the tractor as claimed by me.” 

From a verdict and judgment adverse to him, the defendant appealed 
to the Supreme Court. 


K. &. Hoyle for appellant. 
Gavin & Jackson for appellees. 


Scuenck, J. This case is governed by Sales Company v. Meyer, 206 
N. C., 198, where the following from 8 C. J., 444, was quoted with 
approval: “One who gives a note in renewal of another note, with 
knowledge at the time of a partial failure of consideration for the 
original note, or of false representations by the payee, waives such 
defense, and cannot set it up to defeat or reduce the recovery on the 
renewal note.” See, also, Barco v. Forbes, 194 N. C., 204, 189 S. E,, 
227, and Bank v. Howard, 188 N. C., 548, 125 8. E., 126. 

Construing the evidence most favorably to the defendant and apply- 
ing thereto the principle of law above enunciated, we think his Honor 
was warranted in charging the jury, in effect, that if they found the 
facts to be as shown by all the evidence they should answer the issues 
in favor of the plaintiffs. 

Since the defendant’s own testimony was a waiver of such defense, 
we think his Honor was correct in excluding evidence tending to show 
damage by reason of breach of warranty. This case is distinguishable 
from the case of Manufacturing Co. v. Gray, 124 N. C., 822, relied upon 
by the appellant. 

No error. 


N.C.| FALL TERM, 1934. 149 


BUCHANAN Vv. OGLESBY. 


C. W. BUCHANAN et aL. v. JOHN M. OGLESBY ET AL. 


(Filed 10 October, 1934.) 


Judgments L f— 

The refusal of a motion to dismiss an action on the plea of res judicata 
will be affirmed on appeal where no facts as to the identity of the actions 
are found by the trial court and none appear from an inspection of the 
record. 


AppEeaL by defendants from Finley, J., at June Term, 1934, of 
McDowery. Affirmed. 

The following judgment was rendered in the court below: “This 
cause coming on to be heard before his Honor, T. B. Finley, judge hold- 
ing the courts of the Eighteenth Judicial District, and being heard at 
the June Term, 1934, of the Superior Court of McDowell County, North 
Carolina, and after a jury had been sworn and impaneled, the pleadings 
read, the defendants, through their attorneys, move for judgment to dis- 
miss the action for that it was res judicata, and from the records and 
admissions of counsel, the court finds the following facts: 

“(1) That on 10 December, 1931, the First National Bank of Marion, 
North Carolina, and other creditors of the D. E. Hudgins estate insti- 
tuted a proceeding against the defendants, John M. Oglesby, Carter 
Hudgins, and D. E. Hudgins, Jr., co-executors of the estate of D. E. 
Hudgins, deceased, under section 110 of the Consolidated Statutes of 
North Carolina, asking for a final settlement of said estate, in which 
proceeding a notice was duly given to all creditors of said estate to file 
evidence of any claim that they might have against the defendants, who 
were co-executors of the said estate, and that the claim of Chesley W. 
Buchanan and wife, Attie A. Buchanan, was presented to the defendants 
as co-executors of said estate for the return of a certain life insurance 
policy on the hfe of the said Chesley W. Buchanan, and that said 
executors disputed said claim on 20 January, 1932, in a written state- 
ment filed by said co-executors with the clerk of Superior Court of 
McDowell County, North Carolina, and that the plaintiff, pursuant to 
notice issued to them by the clerk of Superior Court of said county on 
22 January, 1932, filed a complaint in said proceeding under section 119 
of the Consolidated Statutes, 29 January, 1932, after they had caused 
summons to be issued for the defendants on 29 January, 1932, which, 
with the complaint of the plaintiffs therein, was duly served on the 
defendants Carter Hudgins, co-executor of the D. E. Hudgins estate, 
on 29 January, 1932, and on the defendant D. E. Hudgins, Jr., co- 
executor of said estate, on 5 February, 1932, and on the defendant John 
M. Oglesby, co-executor of said estate, on 20 February, 1932, to which 
complaint the defendants filed their answer on 25 February, 1932. 
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“(2) That said cause came on for trial at the June Terrn, 1932, of said 
court, before his Honor, W. F. Harding, judge presiding, and after the 
jury had been sworn and impaneled, and the pleadings read, the defend- 
ants offered the court summons in said action for the purpose of show- 
ing when the action was commenced, and moved for judgment of nonsuit 
upon the pleadings for that the plaintiffs’ cause of action was barred by 
the three-year statute of limitation, upon the allegations cf the complaint 
and the inspection of the record, to wit, the summons, the court rendered 
a judgment of nonsuit against the plaintiffs, from which the plaintiffs 
appealed, but no appeal was perfected by the plaintiffs. 

“(3) That on 21 July, 1932, the plaintiffs, Chesley W. Buchanan and 
wife, Attie A. Buchanan, who are admitted to be the same Chesley W. 
Buchanan and Attie A. Buchanan who were plaintiffs in the former suit, 
sent out another summons against the same defendants, which summons, 
with the complaint of the plaintiffs therein, was duly served on the 
defendants Carter Hudgins and D. E. Hudgins, Jr., co-executors of the 
D. E. Hudgins estate, on 23 July, 1932, and that alias simmons in said 
action was duly served on John M. Oglesby, co-executor of said estate, 
on 28 July, 1932, to which complaint the defendants, on 15 August, 
1982, duly filed their answer, and upon plaintiffs’ said complaint and 
answer of the defendants the cause came on to be tried at the June 
Term, 1932, of said court. 

“(4) That after a jury had been chosen, sworn and impaneled, the 
pleadings read, including former pleadings, the defendants, through 
their counsel, move on the pleadings, and on the judgment in the former 
action, to dismiss the action for that it is res judicata, the court being 
of the opinion that the motion of the defendants, through their counsel, 
to disrniss this action upon the plea of res judicata is prematurely and 
inadvertently made. 

“Whereupon, the motion of the defendants, through their counsel, to 
dismiss the action is overruled, and it is considered, adjudged and 
decreed by the court that the plaintiffs are not estopped to prosecute 
this action by the former judgment. 

T. B. Finuey, Judge Presiding.” 

Defendants filed but one exception, and that was to the judgment of 
the court denying defendants’ motion of nonsuit, and assigned as error 
the court’s failure to dismiss the action on the grounds that it is res 
judicata, and appealed to the Supreme Court. 


W. &. Chambers for plaintiff. 
Watson & Fouts and Carter Hudgins for defendants. 


Per Curiam. No facts were found by the trial judge and none 
appear from an inspection of the record, taking this case outside of the 
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ruling in Batson v. Laundry Co., 206 N. C., 371, at p. 372, where it is 
said: “In the case at bar, the trial judge heard no evidence and found 
no facts. Hence, it does not appear whether the merits of the present 
case are substantially identical to the former case or not. Therefore, 
the Court is of the opinion that the judgment dismissing the action 
upon the plea of estoppel was prematurely and inadvertently made.” 
Die-Downing v. White, 206 N. C., 567. 

The judgment of the court below 1s 

Affirmed, 





KATHERINE BYERS, By HER NEXT FRIEND, KATHERINE LL. RINK, vy. 
J. W. BRAWLEY. 


(Filed 10 October, 1934. ) 


Automobiles D c—‘‘Family purpose doctrine’? does not apply in absence 
of evidence that car was Kept by defendant for use of his family. 


The evidence in this action was to the effect that defendant kept a 
Chandler automobile for the use of his family and a Chrysler automobile 
for his own personal use, and that in his absence his nephew, who lived 
with the family, asked defendant’s wife for permission to use the Chrysler 
for a pleasure trip, and that plaintiff was injured in an accident while 
riding in the Chrysler as a guest of the nephew: Held, even conceding 
that the nephew was a member of the family within the meaning of the 
“family purpose doctrine,” in the absence of evidence that the car in which 
plaintiff was riding at the time of the accident was kept by defendant for 
the use of his family, defendant’s motion as of nonsuit should have been 
allowed. 


SCHENCK, J., took no part in the consideration or decision of this case. 


APPEAL by defendant from Sink, J., at October Term, 1933, of Guit- 
rorp. Reversed. 

This is an action to recover of the defendant J. W. Brawley damages 
for personal injuries which the plaintiff suffered while she was riding 
in an automobile which was owned by the defendant. 

It is alleged in the complaint that the automobile in which the plain- 
tiff was riding at the time she was injured was owned, kept and main- 
tained by the defendant for use by members of his family for their 
business or pleasure, and that at the time the plaintiff was injured, as 
alleged in the complaint, she was riding in said automobile as a guest 
of a member of defendant’s family, who was using the automobile for 
his pleasure. 

It is further alleged in the complaint that the plaintiff was injured 
by the negligence of the driver of the automobile, who was driving the 
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same at the direction and under the control of the meraber of defend- 
ant’s family, who was then using the automobile for his pleasure. 

In his answer, the defendant admits that he was the owner of the 
automobile in which the plaintiff was riding when she was injured, and 
that her injuries were caused by the negligence of the driver. He denies 
that he kept and maintained the automobile for use by members of his 
family, and that the person at whose direction and under whose control 
the automobile was being driven when the plaintiff was injured was 
a member of his family. He expressly denies that the driver of the 
automobile was his agent. 

The issues submitted to the jury were answered as fo.lows: 

“1, Was the plaintiff injured by the negligence of the defendant J. W. 
Brawley, as alleged in the complaint? Answer: ‘Yes.’ 

“2. What damage, if any, is the plaintiff entitled to recover? Answer: 
‘$3500. ” 

From judgment that plaintiff recover of the defendant J. W. Brawley 
the sum of $3,500, and the costs of the action, the defendant appealed 
to the Supreme Court, assigning as error the refusal of the court below 
to allow his motion for judgment as of nonsuit at the close of all the 
evidence. 


Smith, Wharton & Hudgins and Brooks, McLendon & Holderness for 
plaintiff. 
Sapp & Sapp for defendant. 


Connor, J. <At the trial of this action all the evidence showed that 
on 31 December, 1931, the defendant J. W. Brawley owned two auto- 
mobiles, one a Chandler sedan and the other a Chrysler sedan; that the 
Chandler sedan was kept and maintained by the defendant for use by his 
wife, for her business or pleasure, and that the Chrysler sedan was kept 
and maintained by the defendant for his own use. The defendant lives 
in the city of Greensboro, N. C., where he maintains a home for himself 
and his wife. They have no children. The defendant is employed by 
the Pilot Life Insurance Company of Greensboro, N.C. On 31 Decem- 
ber, 1981, the defendant was in Havana, Cuba. 

All the evidence at the trial further showed that on 31 December, 
1931, W. R. Lovill, Jr., a nephew of defendant’s wife, was living in 
defendant’s home in Greensboro. The mother of W. R. Lovill, Jy., died 
when he was about 8 years of age, and since her death he has lived in 
the home of the defendant. On 31 December, 1931, h2 was about 26 
years of age. There was evidence tending to show that both before and 
after W. R. Lovill, Jr., arrived at the age of 21 years the relationship 
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between him and the defendant and his wife was that of a son and 
father and mother, and that such relationship existed on 31 December, 
1931. 

All the evidence further showed that on the night of 31 December, 
1931, im the absence of the defendant from his home in Greensboro, the 
said W. R. Lovill, Jr., asked his aunt, the wife of the defendant, for 
permission to use the defendant’s Chrysler sedan to take his friends, the 
plaintiff and Harry J. Byrd, to Mount Airy, N. C., to visit their friend, 
Miss Edna Ells. Mrs. Brawley granted the request, and the said W. R. 
Lovill, Jr., the plaintiff, and Harry J. Byrd left Greensboro at about 
7:30 p.m. mn the Chrysler sedan. They arrived at Miss Ellis’ home in 
Mount Airy, N. C., at about 10 o’clock. Some time thereafter the party 
left Miss Elhs’ home in the Chrysler sedan to go to a moving-picture 
show. At the request of W. R. Lovill, Jr., Harry J. Byrd drove the 
sedan, with the plaintiff sitting by his side on the front seat, and with 
W. R. Lovill, Jr., and Miss Ellis sitting on the rear seat. By his care- 
less and negligent driving, Harry J. Byrd caused the automobile to 
swerve to the left side of the highway, to strike a telephone pole, aud to 
turn over. The plaintiff was thereby seriously, painfully, and perma- 
nently injured, with the result that she has sustained damages. 

There was error in the refusal of the trial court to allow defendant’s 
motion for judgment as of nonsuit, at the close of all the evidence, 
unless, as contended by the plaintiff, the “Family Purpose Doctrine” is 
appheable to this case. This doctrine has been recognized and apphed 
in this jurisdiction. See Grier v. Woodside, 200 N. C., 759, 158 5S. E., 
491. 

Conceding that there was evidence at the trial of this case tending to 
show that W. R. Lovill, Jr., was a member of defendant’s family (sce 
McGee vu. Crawford, 205 N. C., 318, 171 S. E., 326), m the absence of 
any evidence tending to show that the automobile in which the plaintiff 
was riding at the time she was injured by the neghgence of the driver 
was kept and maintained by the defendant for use by members of lis 
family for their business or pleasure, the “Family Purpose Doctrine” is 
not applicable to this case, for the purpose of imposing liability on the 
defendant for the damages which the plaintiff sustained as the result of 
her injuries. Haves v. Coxe, 2038 N. C., 173, 165 S. E., 343. 

There was error in the refusal of the court to allow defendant’s motion 
for judgment as of nonsuit. For this error the judginent 1s 

Reversed. 


ScHENCcK, J., took no part in the consideration or decision of this case. 
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ATLANTIC COAST LINE RAILROAD COMPANY vy. TOWN OF AHOSKIE. 
(Filed 10 October, 1934.) 


Municipal Corporations G d: Courts A c—Jurisdiction of Superior Court 
on appeal from street assessments is derivative, and it has no jurisdic- 
tion on appeal to condemn land for street purposes. 


The jurisdiction of the Superior Court upon appeal from a levy of 
assessments for street improvements by the governing body of a town is 
entirely derivative, and as the governing body of the town has no juris- 
diction in the statutory proceeding, C. S., 2712, 2713, to condemn land for 
street purposes, under the power of eminent domain, tie Superior Court 
on appeal likewise has no jurisdiction to do so, and the petition of the 
town, filed in the Superior Court upon appeal, asking that the land in 
question be condemned, is properly dismissed. 


Apprat by the town of Ahoskie from Barnhill, J., at April Term, 
1934, of Hertrorp. Affirmed. 

This proceeding was begun on 8 September, 1925, arid has since been 
prosecuted under the provisions of C. §., 2708, et seg., for the purpose 
of determining the validity of an assessment made by the governing 
body of the town of Ahoskie on the Atlantic Coast Line Railroad Com- 
pany for the cost of paving a parcel of land for street purposes. 

The Atlantic Coast Line Railroad Company contested the validity of 
the assessment on the ground that the parcel of land which had been 
paved by the town of Ahoskie is not included withir. or a part of a 
public street of said town, but is owned by said railrcad company, for 
depot purposes. The assessment was confirmed by the governing body 
of the town of Ahoskie, and the railroad company appealed to the Supe- 
rior Court of Hertford County. This appeal was heard at April Term, 
1926, of said court and dismissed, on the ground that the title to the 
land which had been paved could not be litigated in this proceeding. 
The order dismissing the appeal was reversed by the Supreme Court. 
See R. R. v. Ahoskie, 192 N. C., 258, 1384 S. E., 633. 

Issues involved in the proceeding were tried by a jury at October 
Term, 1931, of the court, and answered favorably to the contentions of 
the town of Ahoskie. The judgment, in accordance with the verdict 
confirming the assessment, was reversed by the Supreme Court. See 
R. Rk. v. Ahoskie, 202 N. C., 585, 163 S. E., 565. The proceeding was 
remanded to the Superior Court of Hertford County. 

On 25 October, 1932, while the proceeding was pending in the Supe- 
rior Court of Hertford County, the town of Ahoskie filed a petition 
therein admitting that the Atlantic Coast Line Railroad Company is 
the owner of the parcel of land which it had caused to be paved, and 
praying that the said parcel of land be condemned for street purposes. 
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The Atlantic Coast Line Railroad Company entered a special appear- 
ance, and moved that the petition and the proceeding be dismissed. 
This motion was allowed, and the town of Ahoskie appealed to the 
Supreme Court. 


Thomas W. Davis, F. S. Spruill, and MacLean & Rodman for Atlantic 
Coast lane Railroad Company. 
EL. L. Travis and W. W. Rogers for town of Ahoskie. 


Connor, J. This is a statutory proceeding. It was begun before the 
governing body of the town of Ahoskie, by a notice served by said body 
on the Atlantic Coast Line Railroad Company, as required by statute 
(C. S., 2712), to show cause why an assessment for a street improvement 
made by the town of Ahoskie against the said rajlroad company should 
not be confirmed. The Atlantic Coast Line Railroad Company ap- 
peared before said governing body and filed its objections in writing to 
said assessment. These objections were overruled by the governing body 
of the town of Ahoskie. The assessment was confirmed (C. S., 2713), 
and the railroad company appealed to the Superior Court of Hertford 
County. C.8., 2714. 

The jurisdiction of the Superior Court was acquired by appeal. It 
was altogether derivative, and was restricted to matters involved in the 
proceeding, of which the governing body of the town of Ahoskie had 
original jurisdiction. Neither the said governing body nor the Superior 
Court had jurisdiction in this proceeding to condemn land for street 
purposes. «As the lower court had no jurisdiction to order a condemna- 
tion of the land under the power of eminent domain, the appellate 
Court was likewise without jurisdiction to do so. See McIntosh N. C. 
Prac. and Proc., p. 64. 

The suggestion in the opinion of this Court in R. R. v. Ahoskic, 202 
N. C., 585, 163 8. E., 565, that the land assessed for the payment of a 
street improvement could and should be condemned in this proceeding 
was an inadvertence on the part of the court as to the nature of this 
proceeding. It 1s not an action begun in the Superior Court, as was 
the case in Hfird v. Winston-Salem, 199 N. C., 33, 153 S. E., 632, cited 
to support the suggestion, but a statutory proceeding of which the gov- 
erning body of the town of Ahoskie had original jurisdiction. 

The order dismissing the petition for condemnation, and also dis- 
missing the proceeding, is 


Affirmed. 
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STATE v. LORANCE BROWN. 


(Filed 10 October, 1984.) 
1. Criminal Law L d— 
The record on appeal imports verity and the Supreme Court is bound 
thereby. 
2. Homicide G b—Charge that defendant had burden of rebutting pre- 
sumptions from use of deadly weapon held erroneous under the facts. 


Defendant, charged with murder, tendered a plea of second-degree 
murder, and the State contended for a verdict of murder in the first 
degree. The court charged the jury that if the State had satisfied them 
that defendant killed deceased with a deadly weapon, the burden shifted 
to defendant to rebut the presumptions arising therefrom that the killing 
was unlawful and was done with malice: Held, defendant’s assignment 
of error to the charge must be sustained, since there was no question of 
acquittal or of manslaughter in the case, and defendant at no time had the 
burden of proof. 


3. Criminal Law L e—Error in charge held not cured by verdict in this 
case, 


Error in the charge of the court as to the burden of proof on the lesser 
degree of the crime charged is held not cured by a verdict of guilty of 
the highest degree of the crime charged, since it cannot be known whether 
the jury would have rendered the lesser verdict had the two degrees of 
the crime arising upon the evidence been submitted to them under cor- 
rect instructions, 


AppreaL by defendant from Finley, J., at June Term, 1934, of Mc- 
DowELL. 

Criminal prosecution, tried upon indictment charging the defendant 
with the murder of one Emma Carroll. 

Verdict: Guilty of murder in the first degree. 

Judgment: Death by electrocution. 

The defendant appeals, assigning errors. 


Atlorney-General Brummitt and Assistant Attorney-General Seawell 
for the State. 
Hugh F. Beam and D. F. Giles for defendant. 


Stacy, C.J. Asa result of suspicion and jealousy, or a lovers’ quar- 
rel, or because he “loved her too much,” the defendant shot and killed 
Emma Carroll at her father’s house in McDowell Cowty on the night 
of 3 April, 1934. The defendant tendered & plea of second-degree 
murder. The State contended for a verdict of murder in the first degree. 
There was no question of manslaughter. 

The following excerpt taken from the charge forms tke basis of one of 
the defendant’s exceptive assignments of error: 
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“On the question of second degree, the burden shifts to the defendant 
if the State has satisfied you that the defendant killed with a deadly 
weapon, then the defendant has to satisfy you that it was done in self- 
defense or without malice; and if the defendant does satisfy you it was 
done without malice, the killing with deadly weapon raises two pre- 
sumptions: one—that it was done with malice, and second, that it was 
an unlawful killing, and the presumption still stays with the defendant, 
and if you are satisfied it was without malice, the burden is still on the 
defendant to satisfy you it was not unlawful, but was done in self- 
defense, or in some way that keeps it from being an unlawful killing.” 

We are reasonably certain the charge of the learned judge has becn 
erroneously reported. But it is here in a case duly settled by agreement 
of counsel. C.8., 643; WeMahan v. R. R., 208 N. C., 805, 167 S. E., 
225; Cogdill v. Hardwood Co., 194 N. C., 745, 140 S. E., 732; 8. ». 
Humphrey, 186 N. C., 583, 120 8. E., 85. We are bound by the record; 
it imports verity. S. v. Griggs, 197 N. C., 352, 148 S. E., 547; Brown 
v. Sheets, 197 N. C., 268, 148 S. E., 233; S. v. Palmore, 189 N. C., 538, 
127 8. E., 599; 5. v. Wheeler, 185 N. C., 670, 116 S. E., 413. 

As we understand the challenged instruction, it would seem to be 
erroneous. SS. v. Keaton, 206 N. C., 682; 8. v. Banks, 204 N. C., 233, 
167 8. E., 851. At least, we are not able to say it carricd the correct 
impression to the jury. The defendant at no time had the burden of 
proof, as there was no question of acquittal or of manslaughter in the 
case. S. v. Keaton, supra. 

Nor was the error cured by the verdict. The defendant was entitled 
to have the two issues arising on the evidence—murder in the first 
degree and murder in the second degree—submitted to the jury under 
proper instructions. It cannot be known whether the lesser verdict 
would have been rendered had the different views, arising on the evi- 
dence, been correctly presented in the court’s charge. S. v. Nealon, 
supra; S. v. Lee, 206 N. C., 472, 174 S. E., 288. 

New trial. 





FIRST NATIONAL BANK OF HENDERSON et au. v. B. H. HICKS, 
TRUSTEE, ET AL. 


(Filed 10 October, 1954.) 


Injunctions H a—Interest on value of property at time of issuance of 
order for time order is in force may be recovered where value of 
property is insufficient to pay debt secured thereby. 

Where a temporary order restraining the sale of lands under a mort- 
gage thereon is dissolved and the value of the land does not appreciate or 
depreciate during the time the injunction is in foree, and the value of 
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the land at the time of the issuance of the order and at the time of its 
dissolution is insufficient to pay the debt, the mortgagee is entitled to 
recover against the injunction bond, within the penal sum thereof, interest 
on the value of the property at the time of the issuance of the order for 
the time the order is in force. 


ApPEAL by respondents from Devin, J., at March Term, 1934, of 
Vance. No error. 

This was an action to restrain the defendant B. H. Hicks, trustee, 
from selling the land described in the complaint in accordance with his 
advertisement under the powers of sale contained in deeds of trust 
executed to him by S. M. Blacknall, deceased. 

A temporary restraining order entered in the action on 26 May, 1931, 
on motion of the plaintiffs, was dissolved by Grady, J., on 18 March, 
1932, pursuant to the decision of the Supreme Court in Bank v. Purvis, 
201 N. C., 7538, 161 S. E., 386. In the order of dissolution it was 
adjudged that defendants recover of the plaintiff and the surety on the 
injunction bond filed in the action the damages which defendants had 
suffered by reason of the issuance of the temporary restraining order, 
such damages to be assessed by a jury. 

The action was heard by Devin, J., and a jury, at March Term, 1934, 
of the Superior Court of Vance County on the petition of the defendants 
that their damages be assessed in accordance with the judgment of 
Grady, J., and that defendants recover such damages of the plaintiff 
and the surety on the injunction bond. The penal sum of said bond was 
$500.00. In their answer, the respondents denied that petitioners had 
suffered any damages, except the cost of readvertisement of the sale, 
to wit, $25.00. 

The issue submitted to the jury was answered as follows: 

“What damages, if any, are the petitioners entitled to recover on 
account of the issuance of the restraining order in this action, as alleged 
in the petition? Answer: ‘$500.00.’ ” 

From judgment that the petitioners recover of the respondents the sum 
of $500.00, with interest and costs, the respondents eppealed to the 
Supreme Court, assigning as error, chiefly, an instruction of the court 
to the jury. 


7. G. Stem for petitioners. 
A. A. Bunn, J. B. Hicks, and J. H. Bridgers for respondents. 


Connor, J. At the trial of the issue submitted to the jury in this 
action there was evidence tending to show that the value of the land 
described in the deeds of trust did not depreciate from the date of the 
issuance of the restraining order to the date of its dissolution, and that 
said value was not sufficient to pay the debts secured sy the deeds of 
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trust, at the date of the issuance of the order, or at the date of its dis- 
solution. The interest on the value of the land from the date of the 
order to the date of its dissolution exceeded the penal sum of the bond, 
to wit, $500.00. The amount of the indebtedness secured by the deeds of 
trust was about $33,000. The market value of the land was $17,500. 

The court instructed the jury as follows: 

“Tf you find from the evidence, by its greater weight, that there was 
no depreciation in the market value of the property between the dates of 
the issuance and of the dissolution of the injunction, and that the 
market value of the property both at the date of the issuance of the 
injunction and at the date of its dissolution, was insufhcient to pay the 
debt, principal and interest, then the petitioners have sustained damages 
in the loss of interest accrued after the injunction was issued, and up to 
the date of its dissolution, and if you find that these are the facts, by the 
greater weight of the evidence, you should answer the issue such amount 
as you Shall find, by calculation, is the interest on the value of the prop- 
erty at the date of the issuance of the injunction, for the time the 
injunction was in force, plus the cost of readvertisement of the sale, in 
all, however, not to exceed the sum of $500.00; otherwise, you should 
answer the issue, $25.” 

This instruction 1s correct. The respondents’ exception to the in- 
struction is not sustained. See Gruber v. Ewbanks, 199 N. C., 385, 154 
S. E., 318. 

There was no error in the trial of the issue. The judgment is affirmed. 

No error. 





B. STANLEY vy. T. V. PARKER. 
(Filed 10 October, 1934.) 


1. Judgments M b—Judgment against several defendants is not ordinarily 
conclusive as to their liabilities among themselves. 

A judgment in plaintiff's favor against several defendants, and the 
recitals therein of the liability of each of the defendants to plaintiff, is 
conclusive as between the plaintiff and the defendants, but is not con- 
clusive as to the respective Hability of the several defendants among 
themselves, unless the Hability among themselves is drawn in issue and 
determined in the action. 


2. Same: Evidence J a—Under a consent judgment jointly against ecn- 
dorsers on a note parol cvidence is admissible to show agreement 
among endorsers that their respective liabilities should not be equal. 

The payee of a negotiable note obtained a consent judgment against 
the endorsers thereon reciting that the endorsers had agreed to pay and 
had paid the payee jointly the sum of $1,500 in full discharge of their 
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joint Hability. One of the endorsers thereafter brought action against 
the other endorser alleging that plaintiff had paid $900 on the judgment 
and defendant had paid $600 thereon, and that plaintiff was entitled to 
recover the amount by which defendant had failed to pay one-half the 
judgment. Defendant alieged that the respective amounts paid by plain- 
tiff and defendant were made pursuant to an agreement among themselves 
that plaintiff should pay $900 and defendant should pay $600: Held, 
the consent judgement was not conclusive as to the respective liabilities of 
the endorsers as between themselves, and parol evidence is admissible to 
establish the agreement as alleged by defendant, on the principle that as 
among themselves parol evidence is admissible to show that the liability 
of the parties to a negotiable instrument is otherwise than as appears 
prima facie, and judgment on the pleadings in plaintiff's favor is held 
for error, 


AppEau by defendant from Parker, J., at April Term, 1934, of Jonn- 
ston. Ieversed. 

It is alleged in the complaint in this action that on 22 July, 1930, the 
plaintiff and the defendant endorsed a note, which was executed by B. T. 
Barbour & Company as maker, and was payable to the order of the 
Tennessee Chemical Company, for the sum of $4,037.49, and thereby 
became jointly liable to the holder of said note, in the event the maker 
failed to pay the same at its maturity; that B. T. Barbcur & Company, 
the maker of said note, failed to pay the same at its maturity, and have 
since been duly adjudged bankrupt; that actions were begun by the 
holder of said note in the Superior Court of Johnston County to recover 
of the plaintiff and the defendant the amount due thereon, to wit, the 
sum of $3,037.79; that the plaintiff and the defendant agreed to pay 
and did pay to the plaintiff in said actions, as the holder of said note, the 
sum of $1,500, in full settlement and discharge of their joint liability on 
said note; and that upon the payment of said sum of $1,500 by the plain- 
tiff and defendant to the holder of said note, the said actions were dis- 
missed by a consent judgment entered in each action. 

It is further alleged in the complaint that the plaintiff paid the sum 
of $900.00, and the defendant the sum of $600.00, in settlement of said 
note, although each was liable under the terms of the se:tlement for the 
sum of $750.00; and that defendant has failed and refused to pay to the 
plaintiff the sum of $150.00, which the plaintiff paid in excess of his 
share of said sum of $1,500, and for that reason the plaintiff is now 
entitled to recover of the defendant the sum of $150.00. 

The allegations in the complaint which constitute the cause of action 
set out therein are not denied in the answer filed by the defendant. He 
alleges, however, that it was expressly agreed by and between the plain- 
tiff and defendant that the plaintiff would pay the sum of $900.00, and 
the defendant the sum of $600.00, in settlement of their hability as 
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endorsers of the note sued on in said actions, and that payments were 
made to the holder of said note in accordance with said agreement. 
When the action was called for trial, the plaintiff moved for judgment 
on the pleadings. The motion was allowed. 
From judgment that plaintiff recover of the defendant the sum of 
$150.00, with interest and costs, the defendant appealed to the Supreme 
Court. 


Leon G. Stevens and C. G. Grady for plaintiff. 
Parker & Lee for defendant. 


Connor, J. The judgments entered by consent in the actions brought 
by the holder of the note which was endorsed by the plaintiff and defend- 
ant in this action, to recover on said note, together with the recital in 
said judgments to the effect that the defendants in said actions, who 
are the plaintiff and defendant in this action, had agreed to pay and 
had paid to the holder of the note sued on, jointly, the sum of $1,500, in 
settlement and full discharge of their joint lability on said note, are 
conclusive upon the plaintiff and the defendants in said actions. Neither 
the judgments nor the recitals are conclusive, however, upon the plaintiff 
and defendant in this action. A judgment against several defendants 
does not as a rule determine their rights as among themselves, unless 
their rights have been drawn in issue and determined in the action in 
which the judgment was rendered. McIntosh N. C. Prac. and Proc.,, 
p. 749. 

The defendant in this action is entitled to a trial by the jury of the 
issue raised by his answer. At such trial parol evidence will be admis- 
sible to support his allegation as to the agreement between himself and 
the plaintiff with respect to the proportionate parts of the $1,500 each 
was to pay. It is well settled that as between or among themselves 
parol evidence is admissible to show that the lability of parties to a 
negotiable instrument is otherwise than as appears prima facie. JLan- 
caster v. Stanfield, 191 N. C., 340, 132 S. E., 21. On this principle 
parol evidence will be admissible at the trial to show the agreement 
between plaintiff and defendant, as alleged in the answer. 

There is error in the judgment in this action. The judgment is 
reversed and the action remanded to the Superior Court for further 
proceedings in accordance with this opinion. 

Reversed. 
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VIRGINIA TRUST COMPANY v. CITY OF ASHEVILLE b&T At. 
(Filed 10 October, 1984.) 


Municipal Corporations J b—Notice of claim of damages given by trustor 
does not inure to benefit of trustee in deed of trust on the lands. 


Notice to a city of a claim against it for damages for injury to lands, 
given the city by the owner of the equity of redemption in the lands, will 
not inure to the benefit of the trustee in a deed of trust thereon in the 
absence of a showing that such notice was given on behalf of the trustee 
or was intended to include the trustee’s claim, since knowledge of the 
claimant is as necessary as knowledge of the injury in affording the city 
an opportunity to discharge its liability without suit, and where no proper 
notice is given the city by the trustee within the time prescribed by the 
city charter, the trustee’s action against the city on such claim is prop- 
erly nonsuited. 


ApPEAL by plaintiff from Pless, J., at June Term, 1934, of Buncomsg. 

Civil action, instituted in the general county court of Buncombe 
County to recover damages to lands held by plaintiff as trustee in deed 
of trust, alleged to have been caused by defective stcrm sewer con- 
structed and maintained by defendant. 

Judgment for the plaintiff in the general county court, from which 
the defendant appealed to the Superior Court, where the action was 
dismissed as in case of nonsuit, principally upon the ground that no 
notice of claim had been given the defendant within ninety days of the 
injury as required by the charter of the city of Asheville. It was also 
contended that the plaintiff had no right to maintain the action; and 
that the evidence of negligence was insufficient to carry the case to the 
jury. 

The injury is alleged to have occurred 28 October, 1928. The charter 
of the defendant city provides that “no action for damages against said 
city of any character whatever to either person or property shall be 
instituted against said city unless within ninety days after the happening 
or infliction of the injury complained of, the complainant, his executors 
or administrators, shall have given notice to the board of commissioners 
of said city of such injury in writing,” ete. 

It is not contended that plaintiff gave the defendant written notice of 
its claim within the time required by the city charter, but plaintiff seeks 
to avail itself of the notice given by the owner of the equity of redemp- 
tion in said lands. Notice by the owner was given 17 December, 1929, 
within ninety days after the injury. 

From the judgment of nonsuit entered in the Superior Court, the 
plaintiff appeals, assigning errors. 
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Bourne, Parker, Bernard & DuBose for plainttff. 
C. E. Blackstock for defendant city of Asheville. 


Stacy, C. J. When real estate is damaged through the negligence of 
a municipality, will notice of such damage given by the owner of the 
land in accordance with the city charter inure to the benefit of the 
trustee in the first lien created by a deed of trust thereon ? 

Defendant had no notice of plaintiff’s claim, or that plaintiff would 
make claim for damages, until nearly two years after the alleged injury. 
Nothing else appearing, failure to give notice as required by the city 
charter defeats the action under the decisions dealing with this and 
similar charter provisions. Dayton v. Asheville, 185 N. C., 12, 115 
S. E., 827; Cresler v. Asheville, 184 N. C., 811, 46S. E., 738; Pender 
v. Salisbury, 160 N. C., 363, 76 S. E., 228; Dockery v. Hamlet, 162 
N. C., 118, 78 S. E., 138; Terrell v. Washington, 158 N. C., 281, 73 
S. E., 888; Kirby v. Comrs. of Person, 198 N. C., 440, 152 8S. E., 165. 
Compare Stephens Co. v. Charlotte, 201 N. C., 258, 159 S. E., 414. 

Nor do we think the notice given by the owner of the equity of re- 
demption can avail the plaintiff in the absence of a showing that such 
notice was given on behalf of the plaintiff, or was intended to include 
plaintiff’s claim. City of Birmingham v. Chestnutt, 161 Ala., 253; 
43 C. J., 1191. 

Knowledge of the claimant is as necessary as knowledge of the injury, 
if the city is to be afforded an opportunity to discharge its liability 
without suit. See McDougall v. Birmingham, 219 Ala., 686, 123 So., 
83, as reported in 63 A. L. R., with full annotation. 

Affirmed. 


MARY B. BOHANNON y. VIRGINIA TRUST COMPANY ET At. 
(Filed 10 October, 19384.) 


Assistance, Writ of, A a—Only party deriving title immediately from 
commissioner’s deed is entitled to writ of assistance. 

A party purchasing land at a judicial sale is entitled to a writ of assist- 
ance to put him in possession, but a purchaser at such sale who transfers 
his title to a third person before applying for the writ, or who so trans- 
fers his title and takes a reconveyance back from his grantee, is not 
entitled to such writ. 


SCHENCK, J., took no part in the consideration or decision of this case. 


AprreaL by Sussex Corporation, movant, from Schenck, J., at May 
Term, 1934, of BuncomBgE. 
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Motion by Sussex Corporation to vacate order entered at the May 
Term, 1933, a year previous, and for writ of assistance. 

This was an action to restrain foreclosure under power of sale con- 
tained in a deed of trust. Foreclosure was later had under order of 
court in equity. The Sussex Corporation became the purchaser at the 
commissioner’s sale. Writ of assistance was issued 16 January, 1938. 
Thereafter, at the May Term, 1933, upon motion of plaintiff, the exe- 
cution of said writ was enjoined or recalled, it appearing that the 
Sussex Corporation, prior to the issuance of said writ, had conveyed all 
its interest in the lands by full warranty deed, without reservation of 
any kind, to Carl V. Reynolds. No appeal was prosecuted from this 
injunction or vacation of the writ of assistance. Carl V. Reynolds then 
reconyeyed the property to his grantor. Upon this change in title, the 
Sussex Corporation again applied in this same cause for another writ 
of assistance. 

This second application was denied upon the ground that the prior 
order vacating or recalling the original writ was res judicata, and that 
movant’s present title is immediately derived from the deed of Carl V. 
Reynolds and not from the deed of the commissioner. 

Movant appeals, assigning error. 


Louis A. Whitener and Jones & Ward for plainteff. 
Bourne, Parker, Bernard & DuBose for movant. 


Stacy, C. J. It is not perceived upon what theory valid objection to 
the ruling of the trial court may be predicated. Having lost its right 
to a summary writ of assistance by conveying the premises to another 
and allowing the matter to be so adjudicated without appeal, movant is 
in no position to ask for further assistance in the present proceeding. 
Its remedy now is by sult in ejectment. 

That one who buys at a judicial sale is entitled to a writ of assistance 
is not questioned (Bank v. Leverette, 187 N. C., 748, 123 8. E., 68; 
Knight v. Houghtalling, 94 N. C., 408), but movant »varted with the 
title which it acquired under the commissioner’s deed before applying 
for such writ. At any rate, it allowed the matter to be so adjudged 
without appeal. 

Affirmed. 


ScHenck, J., took no part in the consideration or decision of this case. 


N.C.] FALL TERM, 1934. 165 


GALLOWAY ¥v. THRASH. 


M. W. GALLOWAY, ADMINISTRATOR, v. P. H. THRASH ET At. 
(Filed 10 October, 1934.) 


Evidence J a—Parol evidence that note was to be paid by crediting it 
against maker’s anticipated share in payee’s estate held competent. 


In an action on a note by an administrator against the intestate’s son, 
the maker of the note, it is competent for the son to show by parol evi- 
dence that the note represented an advancement and was to be paid by 
crediting it against the son's anticipated share in the estate. 


SCHENCK, J., took no part in the consideration or decision of this case. 


AprrEaAL by plaintiff from Schenck, J., at March Term, 1934, of 
BuNcOMBE. 

Civil action, instituted in the general county court of Buncombe 
County to recover on $32,518.83 note, executed by defendants 1 Sep- 
tember, 1925, payable to order of J. M. Thrash, due two years after 
date, and secured by deed of trust on real estate. 

Defendants pleaded (1) partial failure of consideration, and (2) that 
said note represented an advancement from J. M. Thrash to his son and 
daughter-in-law, defendants herein, which was to be taken into account 
in the settlement of his estate. The said J. M. Thrash died intestate 
in August, 1930. 

It was held in the general county court that the first defense was 
available pro tanto, but that the evidence offered to support the second 
defense was inadmissible under the rule which prohibits the introduction 
of parol evidence to contradict, add to, or vary the terms of a written 
instrument. Carlton v. Oil Co., 206 N. C., 117, 172 S. E., 883; Overall 
Co. v. Hollister, 186 N. C., 208, 119 S. E., 1; Bank v. Andrews, 179 
N. C., 341, 102 S. E., 500; Cherokee County v. Meroney, 173 N. C., 653, 
92 8. E., 616; Walker v, Venters, 148 N. C., 388, 62 S. E., 510; Moffitt 
v. Maness, 102 N. C., 457, 9 S. E., 399; Ray v. Blackwell, 94 N. C., 10. 

On appeal to the Superior Court, the evidence offered in support of 
the second defense was held to be competent; whereupon the ruling of 
the county court in this respect was reversed and the cause remanded 
for a new trial. From this ruling the plaintiff appeals. 


T. Coleman Galloway and George H. Wright for plaintiff. 
Robert M. Wells for defendants. 


Stacy, C. J. Is it competent, as between the parties, to show that 
a note given by a son to his father represented an advancement and was 
to be paid by crediting it against the son’s anticipated share of the 
father’s estate? The answer is, Yes. 
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It is established by the decisions in this jurisdiction that the rule 
which prohibits the introduction of parol evidence to vary, modify or 
contradict the terms of a written instrument, is not violated: 

First, by showing a conditional delivery of said instrument. Thomas 
v. Carteret Co., 182 N. C., 374, 109 S. E., 384; Garrison v. Machine Co., 
159 N. C., 285, 74 S. E., 821; Kernodle v. Williams, 153 N. C., 475, 
69 S. E., 431. 

Second, by showing failure of consideration. Chemical Co. v. Griffin, 
202 N. C., 812, 164 S. E., 577; Swift & Co. v. Aydlett, 192 N. C., 330, 
135 S. E., 141; Pate v. Gaitley, 183 N. C., 262, 111 S. E., 339; C. S., 
3008. 

Third, by showing mode of payment and discharge as contemplated 
by the parties, other than that specified in the instrument. Kindler v. 
Trust Co., 204 N. C., 198, 167 8S. E., 811; Welson v. Allsbrook, 203 
N. C., 498, 166 S. E., 313; Stockton v. Lenoir, 198 N. C., 148, 150 
S. E., 886; Bank v. Winslow, 193 N. C., 470, 137 8. E., 320, 

Viewed in the light of the foregoing authorities, and the principles 
they illustrate, it would seem that the ruling of the Superior Court is 
well supported, in tendency at least, if not directly, by the decisions on 
the subject. 

It is observed that no effort was made by the father during his life- 
time to collect said note; and it is not alleged that its collection is needed 
to pay the debts of the estate. 

Affirmed. 


ScuEnck, J., took no part in the consideration or decision of this case. 





KITTIE P. HILL, INDIVIDUALLY AND AS ADMINISTRATRIX OF (OAVID H. HILL, 
DECEASED, v. THE CONNECTICUT GENERAL LIFE INSURANCE COM- 
PANY OF HARTFORD, CONNECTICUT. 


(Filed 10 October, 1934.) 


Insurance R c—Evidence held insufficient to show total disability and 
action on disability clause was properly nonsuited. 


In this action on a disability clause in a policy of life insurance which 
provided for benefits to insured if he should become permanently and 
totally disabled to pursue any occupation for wages or profit, all the 
evidence tended to show that insured, although his health was greatly 
impaired by a progressive disease subsequently causing his death, con- 
tinued to work regularly and continuously while the policy was in force 
and after its termination, and was paid wages by his employer regularly 
during this period: Held, the evidence failed to show total disability of 
insured while the policy was in force, and insurer’s mo‘ion as of nonsuit 
was properly allowed. 
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APPEAL by plaintiff from Parker, J., at February Term, 1934, of 
Jounston. Affirmed. 

This is an action to recover on a policy of insurance issued by the 
defendant on 25 October, 1930, by which the defendant agreed to pay to 
plaintiff’s intestate as the insured in said policy the sum of one thousand 
dollars, provided the insured should become permanently and _ totally 
disabled, while the policy was in force, and before the insured had 
attained the age of 60 years, to pursue any occupation for wages or 
profit. 

The policy was in full force and effect from the date of its issue until 
30 Apri, 1932, when, according to its terms, it terminated. The insured 
died on 26 September, 1932, at the age of 39 years. 

It is alleged in the complaint that prior to the termination of the 
policy, and before the insured had attained the age of 60 years, he 
became permanently and totally disabled to pursue any occupation for 
wages or profit, and that for that reason, under the terms of the policy, 
the defendant became indebted to the insured in the sum of one thousand 
dollars. This allegation is denied in the answer. 

All the evidence at the trial showed that from the date of the policy 
until it terminated, according to its terms, the insured was regularly 
and continuously employed by the Sanders Motor Company as an auto- 
mobile salesman; that during said time the insured was regularly and 
continuously at work for his employer, receiving pay for his work in 
accordance with the terms of his employment; and that after he left the 
employment of the Sanders Motor Company until the day of his death 
he was regularly and continuously employed. He performed the duties 
of his employment and received wages for his work. 

There was evidence tending to show that for several months prior to 
the termination of the policy, and while the same was in force, the 
health of the insured was greatly impaired by a disease which was pro- 
gressive in its nature, and ultimately resulted in his death, but that 
notwithstanding his impaired health the insured continued at work, and 
earned wages, which were paid by his employer. 

At the close of all the evidence, the motion of the defendant for judg- 
ment as of nonsuit was allowed. 

From judgment dismissing the action, the plaintiff appealed to the 
Supreme Court. 


E.G. Hobbs and E. J. Wellons for plaintiff. 
J. M. Broughton for defendant. 


Connor, J. The judgment of nonsuit, dismissing this action, is 
affirmed on the authority of Boozer v. Assurance Society, 206 N. C., 848, 
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175 S. E., 175, and Thigpen v. Insurance Co., 204 N. C., 551, 168 
S. E., 845. 

These cases are easily distinguished from Carter v. U. S., 49 Fed. 
(2d), 221. In the latter case there was evidence tending to show that 
while the policy was in force the insured accepted eraployment, and 
attempted to perform the duties of his employment, but was forced, 
because of his disability, to abandon his work. In the instant case, as 
well as in the cited cases, all the evidence showed that the insured not 
only accepted employment, but performed the duties of his employment 
regularly and continuously while the policy was in force. 

The evidence in the instant case failed to sustain the allegations of 
the complaint, which were sufficient to constitute a cause of action. By 
the terms of the policy defendant was liable to plaintiff's intestate only 
if he became both totally and permanently disabled to pursue any 
occupation for wages or profit. The evidence failed to show that he 
became totally disabled, and for that reason the action was properly 
dismissed by judgment of nonsuit. 

Affirmed. 





BULAS MAYZE v. TOWN OF FOREST CITY, EMpLoyrr, anp U. 8. 
CASUALTY COMPANY, INSURANCE CARRIER, 


(Filed 10 October, 19384.) 


1. Master and Servant F i— 
The finding of the Industrial Commission that claimant is an employee 
of defendant employer is conclusive on appeal when supported by evidence. 
2. Master and Servant F a—-Fact that city’s employee is paid from funds 


obtained from Reconstruction Finance Corporation does not affect 
contract of employment. 


A worker employed by a city under a contract stipularing the wages to 
be received by the worker is an employee of the city within the meaning 
of the Compensation Act, and the fact that the city obtains the money 
to pay the wages from the Reconstruction Finance Corporation is imma- 
terial on the question of the relationship between the worker and the 
city. N. C. Code, 8081 (i). 


Stacy, C. J., dissents. 


Apprat by plaintiff from Finley, J., at April Term, 1934, of RuTHER- 
FORD. Reversed. 

This proceeding was begun before the North Carolina Industrial 
Commission for compensation under the provisions of the North Caro- 
lina Workmen’s Compensation Act. Ch. 120, Public Laws of N. C., 
1929; ch. 183 (a), N. C. Code of 1981. 
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On the facts found by the hearing commissioner, and approved on 
defendants’ appeal by the full Commission, an award of compensation 
to be paid to plaintiff by the defendants was made. On defendants’ 
appeal to the judge of the Superior Court, this award was reversed. 

From the judgment reversing the award of the Industrial Commission, 
and dismissing the proceeding, the plaintiff! appealed to the Supreme 
Court. 


Tom J, Moss and W. B. Matheny for plaintiff. 
Ralph V. Kidd for defendants. 


Connor, J. The defendants excepted to the finding by the Industrial 
Commission that plaintiff was an employee of the town of Forest City 
at the time he suffered an injury by accident, which arose out of and in 
the course of his employment, and contended that all the evidence 
showed that plaintiff was a relief worker, and not an employee of the 
town of Forest City at the time he was injured. This exception was 
sustained by the judge of the Superior Court. In this there was error. 
There was evidence at least in support of the finding by the Industrial 
Commission, and for that reason the finding is conclusive. Bryson v. 
Lumber Co,, 204 N. C., 665, 169 8. E., 276. 

In Jackson v. Relief Administration, 206 N. C., 274, 173 S. E., 580, 
and in Bell v. Raleigh, 206 N. C., 275, 178 8. E., 581, all the evidence 
showed that at the time plaintiff in each case was injured he was work- 
ing under au assignment by the Welfare Department of Wake County 
and not under a contract with the defendants, or with either of them. 
In the instant case the plaintiff was employed by the Superintendent of 
Water and Lights of the town of Forest City, at wages agreed upon by 
plaintiff and said superintendent. The fact that plaintiff’s wages were 
paid out of funds procured by the town from the Reconstruction Finance 
Corporation was immaterial on the question involving the relationship 
between the plaintiff and the town of Forest City. Such relationship 
was established by contract between the plaintiff and the defendant town 
of Forest City, and for that reason was a relationship of employee and 
employer. 

There was error in the judgment reversing the award of the Industrial 
Commission, and dismissing the proceeding. The judgment is 

Reversed. 


Stacy, C. J., dissents. 
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EMILY C. BOURNE anp FRANCIS C. BOURNE, ADMINISTRATORS OF THE 
EstTaTE or LOUIS M. BOURNE, DEcrasepD, v. BOARD CF FINANCIAL 
CONTROL FOR BUNCOMBE COUNTY, anp THE COUNTY OF BUN- 
COMBE. 

(Filed 10 October, 1984.) 


1. Municipal Corporations J a—Board of Financial Control of Buncombe 
County may sue and be sued in its own name. 


The Board of Financial Control of Buncombe County, created by chapter 
253, Public Laws of 1981, is given power to sue and be sued in its own 
name, and an action may be maintained against it by a person liable to the 
county on a chose in action held by the Board of Financial Control to 
compel the board to allow an offset against the chose in action. C. S., 
1291. 


2. Set-offs and Counterclaims A a—Scope of counterclaims in general. 


Our statute relative to counterclaims, C. §S., 521, goes beyond the 
common-law pleading and practice, and under its provisions a defendant 
in an action on contract may file a counterclaim arising on a contract 
unrelated to the cause of action sued on when the required mutuality 
exists, so that two independent disputes between the parties may be settled 
in one action. 


8. Set-offs and Counterclaims A b—Held: Set-off was properly allowed 
under facts of this case. 

Plaintiffs’ intestate executed a note to a bank with collateral security. 
The bank pledged the note with its security to the county to secure county 
deposits. Upon the bank's insolvency and its inability to pay the county 
depvsit, the county, through its Board of Financial Control, took the 
security pledged by the bank, including the intestate’s note, and sold 
intestate’s note at public auction, and purchased the note at the sale. 
Some time after the sale plaintiffs tendered past-due bonds of the county 
owned by intestate’s estate in payment of the note, and the Board of 
Financial Control refused to accept the bonds in payment. It appeared 
that the county had an outstanding bonded indebtedness amounting to a 
large per cent of the tax valuation of property within the county, and 
that the county was in default in a large sum on principal and interest on 
its bonds. Held, judgment in plaintiffs’ favor that the Board of Financial 
Control should accept the county bonds tendered by plaintiffs at their face 
value in payment of the note, which bonds belonged to the estate and were 
tendered in payment prior to the institution of the action, is without 
error. The distinction between taxes owed the county, which may not be 
offset by tender of past-due bonds of the county, and a debt due the county 
on a note or contract is pointed out by CLarxKson, J. 


Apprax by defendants from Finley, J., 18 August, 1984. From Bun- 
comBEe. Affirmed. 

This is a controversy without action, C. 8., 626 to 628, inclusive. The 
facts agreed upon are as follows: “(1) That the plaintiffs are the duly 
qualified and acting administrators of the estate of Louis M. Bourne, 
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deceased, late of Buncombe County, N. C. (2) That the defendant 
county of Buncombe is a subdivision of the State of North Carolina. 
(3) That the defendant Board of Financial Control for Buncombe 
County is a corporation, duly organized and existing under and by virtue 
of chapter 253 of the Public-Local Laws of the State of North Caro- 
lina for the year 1931, as amended by chapter 189, Public-Local Laws 
of 1933, and is vested with all the powers and required to perform all 
the duties prescribed by said statutes which are specially pleaded and 
asked to be considered in all respects as if the said acts were herein 
incorporated and set out in this paragraph. (4) That on or about 
31 October, 1930, the said Louis M. Bourne, deceased, executed and 
delivered to the Central Bank and Trust Company of Asheville, N. C., 
in renewal of a note theretofore given to said Central Bank and Trust 
Company for money borrowed, his promissory note in words and figures 
as follows, to wit: 

“$18,000.00. Asheville, N. C., October 31, 1930. Ninety days after 
date, I promise to pay to the Central Bank and Trust Company, or its 
order, at the office of the said Company, at Asheville, N. C., the sum of 
Eighteen Thousand and No/100 Dollars, with interest thereon after 
maturity at the rate of six per cent (6%) per annum, for value re- 
ceived. I herewith deposit with the said Company the following securi- 
ties and properties, describe on back of the note, and agree that the 
above-named properties and securities, and any other added to or sub- 
stituted therefor, shall be held as collateral security for the above obliga- 
tion, and for any other obhgation or hability of the undersigned to the 
Company now existing or which may hereafter be contracted, and due 
or to become due. 

“In case the securities at any time pledged for any of the above lia- 
bilities should for any reason become unsatisfactory to the said Com- 
pany, the undersigned agrees to deposit with the said Trust Company 
additional securities to the satisfaction of the said Company, and in case 
of failure to do so, forthwith this note shall become due and payable 
without demand for payment therefor. 

“The said Company is hereby authorized: (a) Upon the failure to 
give additional security as above agreed upon, or (b) Upon failure to 
pay the above obligations or hability when due, to sell without notice 
to the undersigned the above-named securities and properties at public 
sale for cash, at the front door of the office of said Trust Company, after 
advertising same for five days in three public places in Buncombe 
County, and with the proceeds of said sale, pay: (c) All expenses and 
costs of sale, (d) All or any of the obligations herein secured, (e) The 
surplus to the undersigned, who agrees to be and remain liable to the 
holder hereof for any deficiency. 
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“J agree that the holder thereof may purchase the whole or any part 
of the said securities or properties at any sale thereof discharged from 
any right or equity of redemption; and that upon any assignment of this 
note, said Trust Company may deliver said securities and properties, or 
any part thereof, to the assignee, who shall thereupon become vested in 
respect thereto with all the powers and rights herein given to the said 
Company; and said Company shall be thereafter released and discharged 
from any further hability in connection therewith. No. F-242155. 
Due 1/29/31. Louis M. Bourne (Seal). Address: Wachovia Bldg. 
Olean Oeciccntauetc tanita nese cuuaeeunae: (Seal). 

“(5) That at the time of the execution and delivery of said promis- 
sory note, the said Louis M. Bourne, deceased, delivered to said Central 
Bank and Trust Company, as collateral security for the payment of said 
promissory note, a note payable to Louis M. Bourne, executed by Grove 
Park Inn et al., in the principal sum of $25,000. 

“(6) That there are the following endorsements on the back of the 
note executed by Louis M. Bourne, and delivered to the Central 
Bank and Trust Company, to wit: ‘Central Bank and Trust Co., Ashe- 
ville, N. C., J. E. Reister, Assistant Cashier. 2/17/33. Paid on col- 
lateral note $500.00.’ 

“(7) That the Central Bank and Trust Company of Asheville, N. C., 
was a banking corporation of said State, and on or about 19 November, 
1930, closed its doors on account of insolvency, and since said date has 
been in process of liquidation under the laws of the State of North 
Carolina, and is now in the hands of Gurney P. Hood, Commissioner of 
Banks of said State, and his representatives. 

“(8) That after the execution and delivery of the note of Louis M. 
Bourne, deceased, to the Central Bank and Trust Company, and on the 
same day said note was executed, said promissory note, together with the 
collateral attached thereto, was transferred and delivered to the county 
of Buncombe and its authorized representatives and pledged as security 
for certain funds of said county deposited with said Central Bank and 
Trust Company. 

“(9) That the Board of Financial Control for Buncombe County was 
duly organized, as provided in chapter 253, Public-Local Laws, 1931, 
and is engaged in the performance of the duties preseribed by said 
statute. 

“(10) That upon the organization of said Board of Financial 
Control for Buncombe County, acting pursuant to and under the au- 
thority of said statute, it duly appointed one W. E. Shuford, liquidating 
agent, and thereupon the said Board of Financial Contro. received from 
the county of Buncombe and city of Asheville all the securities, prop- 
erties, choses in action, rights, claims and demands of every kind held by 
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said county and city as security for deposits of public funds in various 
closed banks, including the note of the said Louis M. Bourne, fully 
described in paragraph 4 hereof, together with the collateral note at- 
tached to the same as security, described in paragraph 5 hereof. 

“(11) That W. E. Shuford acted in the capacity of liquidating agent 
for said Board of Financial Control from the date of his appointment 
until on or about .... day of oo... , 193 .., when W. H. Hipps was 
duly elected and appointed liquidating agent in the place and stead of 
the said W. E. Shuford, since which time the said W. H. Hipps has been 
the duly elected, qualified and acting liquidating agent of said Board of 
Financial Control. 

“(12) That owing to the insolvency of said Central Bank and Trust 
Company, of Asheville, N. C., neither the said banking institution nor 
the liquidating agent in charge thereof was able to redcem the note of 
Louis M. Bourne, pledged to said county to secure deposits, as aforesaid, 
nor to repay to the county of Buncombe or the Board of Financial Con- 
trol the deposit of public funds for which said note was given to 
secure, which amount was approximately four million dollars, and on 
or about 30 October, 1933, W. E. Shuford, liquidating agent for the 
Board of Financial Control, acting under the authority from said board, 
and after due notice given as provided by law, sold at public sale, as 
provided in a collateral agreement and as provided by law, the said note 
of the said Louis M. Bourne hereinbefore described, and at said sale the 
said note was knocked off to W. E. Shuford, liquidating agent for the 
Board of Financial Control, upon his bid of $15,000, and a credit of said 
amount was duly entered upon the obligations of the Central Bank and 
Trust Company to the county of Buncombe and the Board of Financial 
Control, against the amount due for deposit of public funds of Buncombe 
County in said Central Bank and Trust Company, for which said note 
was held as security, and the said Board of Financial Control now owns 
and holds said note, as purchaser at said sale, the payment of which is 
secured by the collateral mentioned in paragraph 5 hereof. 

“(13) That there is now due and owing on said note the principal 
sum of $17,500, with interest thereon from 29 January, 1931. 

“(14) That on or about 9 April, 1934, the estate of the said Louis M. 
Bourne, deceased, being the owner and holder of certain past-due bonds 
with coupons attached, issued by said county of Buncombe, which said 
bonds were acquired by Louis M. Bourne, deceased, some time after the 
execution and delivery of the aforesaid note, and after said bonds became 
due and payable, all of which were and are valid and legal obligations of 
said county tendered and offered to said county of Buncombe, and the 
Board of Financial Control, said past-due bonds with coupons attached 
and cost in an amount equa! to the principal and interest due on said 
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note of Louis M. Bourne, deceased, to wit, $20,915.09, in full settlement 
and discharge of said note and interest. 

“(15) That said county of Buncombe and said Board of Financial 
Control for Buncombe County declined and refused to accept said bonds, 
coupons and cash in settlement and discharge of said note. 

“(16) That the plaintifis have at all times since the tender aforesaid 
been able, ready and willing to make good said tender, and herewith 
tender said bonds, coupons and cash to defendants, and plaintiffs will 
at all times hold themselves in readiness to deliver the same to the 
defendants upon the delivery to them of said note of Louis M. Bourne 
and the collateral thereto attached. 

“(17) That the value of all real and personal property within the 
county of Buncombe, as valued for purposes of taxation for the current 
year, amounts to $79,889,458. That the county of Buncombe is in- 
debted as follows: 


Outstanding Bonds, General... $14,715,000.00 
Outstanding Bonds, Special W. & G............. 3,882,400.00 
Outstanding Bonds, School ........00..000.0004. 2,186,000.00 
Outstanding Notes, General .....0...00000... 2,87.5,000.00 
Outstanding Notes, School... 8:.0,706.91 
Outstanding Int., General... 1,486,291.17 
Outstanding Int., W. & BS... 428,085.00 

$26,2'73,483.08 


“That said county is in default in the payment of said indebtedness, 
as follows: 


Bonds; General tices itonirisa tatoo neato $1,1+47,000.00 
Bonds, Special Wek Sveciewuesieuscacieces 131,100.00 
BOnds,, SCHOO coiicscieieaiastvmncwiee Aguistimedeneractc 199,000.00 
INO UCS 5: COON crane dts eases ea baer ilsueiscatdarcncceotats 20,000.00 
Ents: General, 2%. ccntinainentwedee meen 1,436,291.17 
LG SS pectal Wik So. cccatynans arin aneainddaniidescnd 428,085.00 


$3,591,476.17 


“That on 9 April, 1934, the county of Buncombe did not hare, nor 
has it at any time since said date had sufficient funds on hand, other 
assets available for the payment of debts and such assets as might be 
converted for the purpose with which to pay its outstzending indebted- 
ness, nor even its debts past due and then owing, nor has said county 
now sufficient funds and assets with which to meet its financial obliga- 
tions as they become due and payable. 


Fd 
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“(18) It is further stipulated and agreed that if, upon the foregoing 
facts, the court shall be of opinion that the plaintiffs are entitled to 
offset against the indebtedness evidenced by the said promissory note of 
Louis M. Bourne, deceased, past-due bonds of the county of Buncombe, 
with interest coupons thereto attached, judgment shall be entered to that 
effect in favor of the plaintiffs. Otherwise, judgment shall be entered 
that they are not so entitled to offset said indebtedness with such bonds 
and interest coupons. This 17 August, 1934. Emily C. Bourne, Fran- 
cis C. Bourne, administrators Louis M. Bourne, deceased. County of 
Buncombe, By: H. C. Reagan, Chairman Board of Commissioners. 
Board of Financial Control for Buncombe County. By: Tench C. 
Coxe, Jr., Chairman.” 

The judgment of the court below is as follows: “The above entitled 
cause coming on to be heard before his Honor, T. B. Finley, judge of 
the Superior Court, holding, according to law, a Superior Court in and 
for Buncombe County, North Carolina, upon an agreed statement of 
facts, and being heard, the court finds the following facts: (1) That on 
or about 31 October, 1930, Louis M. Bourne, a resident of Buneombe 
County, N. C., executed and delivered to the Central Bank and Trust 
Company his promissory note, whereby he promised to pay said bank 
the sum of $18,000, with interest thereon after maturity, ninety days 
after date. 

“(2) That as collateral security for the payment of said note, the 
said Louis M. Bourne delivered to said Central Bank and Trust Com- 
pany a promissory note, payable to Louis M. Bourne, and executed by 
Grove Park Inn e¢ al., in the principal sum of $25,C00. 

(3) That on or about 17 February, 1933, there was paid on the note 
executed by Louis M. Bourne aforesaid the sum of $500.00 on account 
of principal. 

“(4) That immediately upon the execution and delivery of said note, 
as aforesaid, the Central Bank and Trust Company transferred and 
delivered the same, together with the collateral attached thereto, to the 
county of Buncombe, and pledged the same as security for certain funds 
of said county on deposit with said Central Bank and Trust Company. 

“(5) That under and by virtue of the provisions of chapter 253 of the 
Public-Local Laws of 1931, the county of Buncombe has transferred aud 
delivered said note of Louis M. Bourne, with collateral attached thereto, 
to the Board of Financial Control for Buncombe County, for the pur- 
poses as provided in said statute. 

“(6) That owing to the insolvency of the Central Bank and Trust 
Company, neither said banking institution nor the liquidating agent in 
charge thereof were able to redeem the note of Louis M. Bourne, nor 
repay to the county of Buncombe the deposit of public funds for which 
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said note was given as security, and on or about 30 October, 1933, the 
Board of Financial Control for Buncombe County purchased the note 
of Louis M. Bourne aforesaid at a public sale thereof, conducted in 
accordance with the terms by which said note was pledged to the county 
of Buncombe, and the said Board of Financial Control now holds said 
note, with the collateral thereto attached. 

“(7) That on or about 9 April, 1934, there was due on said note, 
principal and interest, the sum of $20,915.09, and on said date the 
estate of the said Louis M. Bourne, deceased, was the owner of past-due 
bonds of the county of Buncombe in the principal sum of $20,000, with 
$895.00 accrued interest, represented by coupons attached to said bonds, 
and the plaintiffs tendered to the county of Buncombe and the Board 
of Financial Control said bonds, together with the sura of $20.09 in 
currency, in payment of the note of Louis M. Bourne aforesaid, with 
interest thereon. 

“(8) That said county of Buncombe and Board of Financial Control 
for Buncombe County declined to accept said bonds, coupons and cash in 
settlement and discharge of said note. 

“(9) That the plaintiffs have been, at all times since said tender, 
and now are ready, willing, and able to make good the sarne by the deliv- 
ery of said bonds, coupons, and cash. 

“(10) That the valuation of all property within the county of Bun- 
combe for purposes of taxation is $79,889,458; that the outstanding 
indebtedness of the said county of Buncombe is $26,273,483.08, of which 
said county of Buncombe is in default in the payment of the sum of 
$3,591,476.17, and said county of Buncombe does not have sufficient 
funds and assets with which to meet its financial obligations, as they 
become due and payable. 

“From the foregoing facts, the court is of the opinion that the plain- 
tiffs are entitled to use the past-due bonds of the county of Buncombe, 
with accrued interest coupons thereto attached, in settlement of the note 
of Louis M. Bourne, deceased, to the extent of the face value of said 
bonds and coupons. 

“It is therefore ordered and adjudged that upon the presentation of 
sald past-due bonds of the county of Buncombe, with accrued interest 
coupons thereto attached, and cash in the sum of $20.00, to the county 
of Buncombe, or the Board of Financial Control for Buncombe County, 
that said county or board accept the same and deliver up to the plaintiffs 
the said note of Louis M. Bourne, deceased, with the collateral thereto 
attached. This 18 August, 1934. T. B. Finley, Judge Superior Court.” 

The only exception and assignment of error made by defendants was 
to the judgment as signed. 
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Bourne, Parker, Bernard & DuBose for plaintiffs. 
Zeb F. Curtis for defendant. 


Criarkson, J. The question presented: Can the plaintiffs use past- 
due bonds of the county of Buncombe, owned at the commencement of 
the action, belonging to the estate of decedent, as a counterclaim against 
a promissory note executed by plaintiffs’ intestate and belonging to said 
county, or Board of Financial Control for Buncombe County? We 
think so, under the facts and circumstances of this case. 

The defendant Board of Financial Control for Buncombe County is 
created a corporation and, among other powers, is given the power “to 
sue and be sued” (sec. 1, ch. 253, Public-Local Laws 1931), and “to 
institute and maintain actions and proceedings of every kind and nature 
permitted by law to be brought and maintained in any court of compe- 
tent jurisdiction brought for the purpose of aiding in the hquidation of 
any of such property, securities, choses in action, claims and demands, 
aud in any and all such actions to resort to any supplemental proceed- 
ings permitted by law.” (Sec. 36, ch. 253, Public-Local Laws 1931.) A 
county 1s authorized: (1) To sue and be sued in the name of the county. 
C.S., 1291. For the purpose of liquidating the securities held by the 
county of Buncombe, which the county acquired by reason of the in- 
solvency of the Central Bank and Trust Company, the Board of Finan- 
cial Control for Buncombe County is nothing more nor less than a 
hquidating agent designated by law for that purpose. These securities, 
property, choses in action, rights, claims and demands delivered by the 
county of Buncombe to the Board of Financial Control for Buncombe 
County, remain the property of the county of Buncombe, under the 
express provisions of chapter 2538, Public-Local Laws 1931: ‘All 
moneys collected by the Board of Financial Control in the liquidation 
of securities under the provisions of this act, shall . . . on the 
business day following the day on which such money is collected be 
deposited in a depositary designated by the Board of Financial Control. 
All amounts so deposited shall be secured in the manner now or here- 
after required by law for securing deposits of public funds in such 
depositaries. ‘The funds secured on the hquidation of property, securi- 
ties, choses in action, claims and demands received from the county of 
Buncombe and the funds received on hquidation of such property, 
securities, choses in action, claims and demands received from the city 
of Asheville, shall be deposited in separate accounts and thereafter kept 
separately.” Section 39, chapter 253, Public-Local Laws 1931. After 
the payment of expenses of liquidation, such funds are to be used for 
the benefit of the county of Buncombe or the city of Asheville, as set 
forth in section 40, chapter 253, Public-Local Laws 1931. 
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N. C. Code, 1981 (Michie), sec. 519, is as follows: ‘‘The answer of 
the defendant must contain—(1) A general or specific denial of each 
material allegation of the complaint controverted by the defendant, or of 
any knowledge or information thereof sufficient to form a belief. (2) 
A statement of any new matter constituting a defense or counterclaim, 
in ordinary and concise language, without repetition.” 

Section 521 is as follows: “Counterclaim—The counterclaim men- 
tioned in this article must be one existing in favor of a defendant and 
against a plaintiff between whom a several judgment might be had in 
the action, and arising out of one of the following ceuses of action: 
(1) A cause of action arising out of the contract or transaction set 
forth in the complaint as the foundation of the plaintiff's claim, or con- 
nected with the subject of the action. (2) In an action arising on 
contract, any other cause of action arising also on contract, and existing 
at the commencement of the action.” 

The above statute goes beyond the common-law system of pleading 
and practice and gives the power to settle two independent disputes 
between the same parties in the action. 

McIntosh, in North Carolina Practice and Procedure in Civil Cases, 
part of sec. 463, pp. 491 and 492, says: “The statute authorizes the 
defendant to plead by way of denial, or new matter constituting a de- 
fense in confession and avoidance, or new matter constituting a counter- 
claim. The counterclaim is a creature of the Code; it did not exist at 
conimon law, except in the limited sense of set-off or recoupment, and it 
was recognized in equity in the cross-bill, by which the defendant might 
demand affirmative equitable relief. The Court says: ‘Our statute on 
counterclaim is very broad in its scope and terms, is designed to enable 
parties litigant to settle well-nigh any and every phase of a given con- 
troversy in one and the same action, and should be hberally construed 
by the Court in furtherance of this most desirable anc. beneficial pur- 
pose.’ It is said to be ‘broader in meaning than set-off, recoupment, or 
cross-action, and includes them all, and secures to defendant the full 
relief which a separate action at law, or a bill in chanvery, or a cross- 
bill would have secured to him on the same state of facts.’ It includes 
set-off and recoupment, but is different from them, and it is broader 
than the cross-bill, since it includes both legal and equitable claims. It 
is a cross-action by the defendant against the plaintiff; sufficient facts 
should be stated to constitute a cause of action, and they should be 
stated with the same degree of clearness and certainty as in a complaint, 
and show the relief to which the defendant considers himself entitled.” 

Part of section 466, at p. 496: “If the plaintiff sues the defendant 
upon a contract, the defendant may set up as a counterclaim any other 
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cause of action arising out of contract, and existing at the commence- 
ment of the action. This does not arise out of the contract or trans- 
action set forth in the complaint, but 1s an independent cause of action 
which the defendant might assert against the plaintiff.” 

The value of all real and personal property within the county of 
Buncombe as valued for purposes of taxation for the current year 
amounts to $79,889,458. The county of Buncombe is indebted to the 
amount of $26,273,483.08. Itisin default to the amount of $3,591,476.17. 
Plaintiffs’ intestate owed the county (which it acquired from the Central 
Bank and Trust Company) a note of $17,500, with interest from 
29 January, 1931, totalling, on 9 April, 1934, $20,915.09. The county 
of Buncombe, at the commencement of this action, owed the estate of 
plaintiffs’ intestate past-due bonds, with the coupons attached, legal 
obligations of the county, $20,895. 

The court rendered judgment as follows: “It is therefore ordered and 
adjudged that upon the presentation of said past-due bonds of the 
county of Buncombe, with accrued interest coupons thereto attached, and 
cash in the sum of $20.09, to the county of Buncombe or the Board of 
Financial Control for Buncombe County, that said county or board 
accept the same and deliver up to the plaintiffs the said note of Louis M. 
Bourne, deceased, with the collateral thereto attached.” 

We can see no error in this judgment. The question of what the 
bonds of the county of Buncombe were selling on the market is not mate- 
rial to this controversy. The plaintiffs’ intestate owed the county and 
the county owed the estate of plaintiffs’ intestate. We think that 
“honors are easy” and justice prevails. 

This principle here declared does not apply to taxes. A tax is levied 
by the sovereign in support of the Government. It is not founded on 
contract or a debt in the ordinary sense, therefore the tax levied by a 
municipal corporation cannot be allowed as a set-off or counterclaim. 
Gatling v. Commissioners of Carteret, 92 N. C., 586; Piscataway v. First 
National Bank, 90 A. L. R., 423. 

For discussion of different aspects of matters of this kind growing 
out of insolvent banks, see In re Bank, 204 N. C., 472; In re Bank, 205 
N. C., 333; Lumberton v. Hood, Commissioner, 204 N.C., 171; Edgerton 
v. Hood, Commissioner of Banks, 205 N. C., 816. 

For the reasons given, the judgment in the court below is 


Affirmed, 
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TOWN OF SALUDA v. COUNTY OF POLK. 
(Filed 10 October, 1934.) 


1. Municipal Corporations G i—Lien for public improvements is inferior 
to lien for taxes for general revenue. 

The lien against property for street improvements is a lien in rem 
against the land itself, but it is not strictly a tax lien and is based upon 
the theory of special benefit to the property itself, and therefore does not 
come within the provisions of Art. VII, sec. 9, requiring all taxes on real 
and personal property to be levied by uniform rule and ad valorem, and a 
lien for street assessments, while superior to the liens of mortgages or 
deeds of trust, C. S., 2718, is subject to the lien of the city and county for 
taxes for general revenue, and where the property is sold under the tax 
sale certificates of the city and county, the taxes due the city and county 
should first be paid before applying the proceeds of sale to the payment of 
street assessments levied against the property. 


2. Taxation D a—Tax liens due a city are on a parity and are equal with 
tax liens due the county. 


Counties and cities and towns are governmental agencies of the State, 
created by the Legislature for administrative purposes, and the Legisla- 
ture retains control and supervision over both classes of municipal corpo- 
rations, limited only by the organic law, Art. VIII, sec. 4, and construing 
ch. 889, Public Laws of 1931, with C. 8., 7987, it is held, the liens for 
taxes due a city and the liens for taxes due the county against property 
situated in the city within the county are on a parity and are equal, and 
the proceeds of sale of the property in a tax foreclosure suit instituted by 
the city and county should be applied equally to the payment of city and 
county tax liens against the property, and the remainder, if any, should 
then be applied to the payment of a lien for street assessments levied by 
the city against the property. 


Apreau by both parties from Finley, J., at February-March Term, 
1934, of Potx. Affirmed as to both parties. 

This is a controversy without action, C. 8., 626 to 628, inclusive. 
The agreed statement of facts is as follows: “(1) That the town of 
Saluda is a municipal corporation organized and existing under and by 
virtue of the laws of the State of North Carolina, and has been such a 
municipal corporation since the year 1880. That the boundaries of said 
municipal corporation are situated and located within the territorial 
limits and boundaries of the county of Polk and the State of North 
Carolina; that the said town has operated as a municipal corporation, 
being governed by a board of aldermen consisting of four members, duly 
and regularly elected by the citizens of the town of Saluda, and a mayor, 
who is also elected by the citizens of said town, and has been so governed 
since the organization of the said town and the issuing of its charter in 
the year 1880. 
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“(2) The county of Polk is a municipal corporation, organized and 
existing under and by virtue of the laws of the State of North Carolina, 
and is one of the 100 counties in said State; that the said county of 
Polk has been such a corporation since its organization in the year 
1847. 

“(3) That as such municipal corporation the town of Saluda, at 
various times since its organization, has borrowed money and issued its 
bonds for various municipal improvements in said town, and the said 
town now has outstanding against it an indebtedness on account of 
various bond issues, amounting in principal to approximately $265,000, 
and interest in the sum of $277,000, which sums consist of bonded 
indebtedness and obligations of the town of Saluda; that the said bonded 
indebtedness of the town of Saluda hereinafter referred to is payable 
in annual installments from the present time to the year 1966. 

“(4) That Polk County, in pursuance of the laws, from time to time 
has duly and legally issued its bonds for county-wide purposes in the 
principal amount of $711,945, and interest in the sum of $573,271; that 
the above indebtedness represents principal and interest to be paid in 
annual installments extending from the present to the year 1961. 

“(5) That both of the said municipalities, in order to operate in 
accordance with the laws of the State of North Carolina, have annually 
levied taxes for the purpose of operation and for meeting the principal 
and interest of their bonded indebtedness, 

“(6) That there is a certain real property situated on Greenville 
Street, in the town of Saluda and in the county of Polk, on which taxes 
at the rate fixed in accordance with the provisions of law were levied 
and assessed for the year 1929 in the name of J. 8. Smith, on a valua- 
tion of $3,000 by both the town of Saluda and Polk County, in the 
following amounts (inclusive of the penalties provided by law), that is 
to say: Town of Saluda, $81.00, and Polk County, $117.82. 

“(7) That the said taxes on said property were delinquent and unpaid, 
and after the said town of Saluda had become the owner of the tax 
certificate representing the said delinquent taxes due said town and the 
said Polk County had become the owner of the tax certificate repre- 
senting the said delinquent taxes due said county, a joint action was 
started by said town and said county in accordance with the provisions 
of section 1 of chapter 389, Pubhe Laws of 1931, for the foreclosure of 
said certificates; that in addition to the taxes for the year 1929, as above 
set forth, the following unpaid and delinquent taxes were established 
as having been lawfully levied and assessed against the said property 
for the years subsequent to 1929, that is to say: Taxes due Polk County, 
1930, $72.00; 1931, $63.60; 1932, $55.50; 1933, $59.40. Taxes due 
town of Saluda, 1980, $76.20, 1931, $71.40; 1932, $65.40; 1933, $37.50. 
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“(8) That in said action there was further established the fact that 
the town of Saluda had lawfully levied against said property a street 
assessment in the sum of $547.13, and that the said assessment was 
owing, unpaid, and delinquent. 

“(9) That the said action proceeded to judgment whereby the said 
tax certificates were ordered foreclosed, and M. R. McCown was ap- 
pointed the commissioner of the court to make the sale cf the property. 
At the said sale the town of Saluda became the last and highest bidder 
for the said property in the sum of $414.84. 

“(10) This controversy is for the purpose of determining how the 
said amount shall be distributed by the said commissioner. Polk 
County contends that the distribution should be made es follows: Ist. 
That the costs of the action as taxed should be paid. 2d. That the 
amount remaining should be applied to the payment of the taxes due 
Polk County for the years 1929 to 1933, inclusive; and 3d. That the 
excess, if any, should then be applied to the payment o2 the taxes and 
street assessments due the town of Saluda. 

“The town of Saluda contends that the distribution should be made 
as follows: 1st. That the cost of the action as taxed should be paid. 
2d. That the amount remaining should be applied equally and ratably to 
the payment of the taxes and street assessments due the town of Saluda 
and Polk County for the years 1929 to 1933, inclusive, as established 
in said action, and as herein agreed upon. In other words, Polk County 
contends that the lien of the county for the said taxes is superior and 
paramount to the lien of the town of Saluda, while the town of Saluda 
contends that the respective liens of the town and county are on a parity 
and of equal dignity.” 

The judgment rendered in the court below is as follows: “This case 
coming on to be heard before the undersigned judge now holding the 
courts of the 18th Judicial District upon agreed case in controversy 
without action, as appears of record, after hearing the argument and 
reading the briefs of plaintiff and defendant on the question involved, 
to wit: (1) Does the street assessment established by the town of Saluda 
constitute a len on a parity and of equal dignity with te tax liens due 
Polk County and the town of Saluda? (2) Are the tax liens due the 
town of Saluda on a parity and equal with the tax liens due Polk 
County ? 

“The court answers the first question ‘No,’ and the second question 
‘Yes’; and judgment is hereby rendered accordingly, so that the fund 
in hand may be divided in accordance with this judgment. T. B. Finley, 
judge holding the courts of the 18th Judicial District.” 

The plaintiff excepts to the judgment and assigns error in that the 
court erred in holding that the street assessment levied by the town of 
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Saluda did not constitute a lien on a parity and of equal dignity with 
the tax lens due Polk County and the town of Saluda. 

The defendant excepts to the judgment and assigns error in that the 
court erred in holding the tax lens due town of Saluda are on a parity 
and equal with the tax liens due Polk County. 

Upon the above exceptions and assignments of error, both parties 
appealed to the Supreme Court. 


Quinn, Hamrick & Hamrick for plaintiff. 
Massenburg & McCown for defendant. 


CrarKkson, J. The first question presented for our consideration: Is 
the judgment of the court below correct, which holds that the street 
assessment levied by plaintiff, the town of Saluda, does not constitute a 
hen on a parity and of equal dignity with the tax liens due Polk 
County and the town of Saluda? We think so. 

In Gunter v. Sanford, 186 N. C., 452 (460), citing many authorities, 
is the following: “As we have heretofore indicated, the statutes pre- 
scribing the method of improving the streets of the town and regulating 
assessments against property are referred to the right of taxation, and 
the exercise of such right is not judicial, but entirely legislative. The 
legislative authority is vested in the General Assembly (Const., Art. II, 
sec. 1), and counties and municipal corporations, as was said in Jones 
v. Comrs., 187 N. C., 579, are regarded merely as ‘agencics of the State 
for the convenience of local administration in certain portions of the 
State’s territory, and in the exercise of ordinary governmental functions 
they are subject to almost unlimited legislative control, except when 
restricted by constitutional provision’—a principle which has been con- 
sistently maintained in the decisions of the Court.” 

Code of North Carolina, 1931 (Michie), sec. 2713, in part, is as 
follows: “From the time of such confirmation, the assessments embraced 
in the assessment roll shall be a hen on the real property against which 
the same are assessed, superior to all other liens and encumbrances. 
After the roll is confirmed, a copy of the same must be delivered to the 
tax collector or other officer charged with the duty of collecting taxes.” 

In Kinston v. &. &., 183 N. C., 14 (23-24), it is said: “And further, 
in section 2717, the law provides, if the ‘len is not paid when due, it 
shall be subject to the penalties now provided as in case of unpaid taxes.’ 
Thus showing a clear purpose of the Legislature to make the hen effec- 
tive and superior to any and all other lens or encumbrances. It would 
be an idle thing to confer such a lien and then withdraw any and all 
means for its effective enforcement, and in our opinion the hen in 
question here, when properly established, amounts to a statutory mort- 
gage, having preference, as stated, over any and all liens and encum- 
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brances existent or other, and to be enforced by decree of sale of the 
property and franchise, as in other cases provided, C. '5., 3462-3463,” 
Hahn v. Fletcher, 189 N. C., 729 (781); Farrow v. Insurance Co., 192 
N. C., 148; Coble v. Dick, 194 N. C., 732. 

In Carawan v. Barnett, 197 N. C., 511, it is held an assessment made 
upon adjoining land for a street improvement by a town is a charge 
upon the land constituting a lien superior to all others, C. S., 2713, and 
not enforceable against the personalty or other lands of the owner, and 
when the owner of land has been thus assessed, payable in installments, 
C. S., 2716, and he subsequently dies, it is not a debt of the deceased 
payable by his personal representative, but a charge against the land 
itself. The provisions of C. S., 98, as to the order of payment of debts 
of the deceased has no application. Statesville v. Jenkins, 199 N. C., 
159, 

Article V, section 8, of the Constitution of North Carolina, in part, is 
as follows: “Laws shall be passed taxing, by a uniform rule, all moneys, 
credits, investments in bonds, stocks, joint-stock compenies, or other- 
wise; and, also, all real and personal property, according to its true 
value in money,” etc. 

Article VII, section 9: “All taxes levied by any cowity, city, town, 
or township shall be uniform and ad valorem upon all oroperty in the 
same, except property exempted by this Constitution.” 

This section imperatively requires that all real and personal property 
in county, city, town or township be taxed by a uniform rule, according 
to its true value in money. Pocomoke Guano Co. v. Biddle, 158 N. C.,, 
212. 

In Cain v. Commissioners, 86 N. C., 8 (15 and 16), speaking to the 
subject: “These restraints are referable to taxation of objects in which 
all have a common interest, and when disregarded, render the levy 
invalid. Young v. Henderson, 76 N. C., 420, and cases cited. But 
there is a class of taxes, or as they are often designated, local assessments, 
which are imposed only upon those owners of property who, in respect 
to such ownership, are to derive a special benefit in the local improve- 
ments for which they are to be expended, and not within the restraints 
put upon general taxation.” 

At page 16: “‘A constitutional provision that taxation shall be equal 
and uniform throughout the State, observes Mr. Justice Dillon, ‘does 
not apply to local assessments upon private property to pay for local 
improvements. 2 Dill. Mun. Corp., p. 617. To lke effect, Burroughs 
Tax., p. 39.” 

Taxes for governmental purposes on real estate in accordance with our 
Constitution must be by a uniform rule and ad valorem. Although the 
General Assembly has the power to give municipalities the right to make 
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local improvements, these assessments are in their very nature confined 
to and benefit particular places, and could not be uniform to meet the 
requirements of the Constitution. Then, again, they are not for govern- 
mental purposes in contemplation of the Constitution. It is a len 
in rem and resting upon the particular land in which levied. 

In Bosworth v. Anderson (Idaho), 280 Pac., 227, 65 A. L. R., p. 1372, 
it is held: “Special assessments for public improvements are not taxes 
in the strict sense, since they are not assessed for governmental purposes, 
and are based on the theory of special benefit to the property against 
which they are levied.” 

At page 1379: “In Missourt Real Estate and Loan Co. v. Burrt 
(1919), 202 Mo. App., 242, 216 S. W., 570, the Court held, without 
reference to any statute, that the general city tax lien was superior to a 
special improvement lien, though subsequent in point of time. In pass- 
ing on the point, the Court said: ‘It must be conceded that a general 
tax which has primarily for its object the support of the government, 
whereby the government may exist, and lives and property may be pro- 
tected and the pursuit of happiness guaranteed, 1s of greater dignity and 
more importance than a tax bill issued for public improvements. It is 
true that a general tax is frequently levied for public improvements. 
But it is not feasible to levy special tax, of the nature here involved, for 
what we understand to be meant by the expression “support of the goy- 
ernment.” We can subsist without the special tax, but no civilized 
government could be organized and maintained without the general tax. 
So we conclude that the general tax, being first in vital importance, 
should be allowed first place in the means of payment.’ ” 

25 R. C. L. (Special or local assessments), pp. 82, 83 and 84, in part, 
is as follows: “The word ‘taxes’ in a broad sense includes special or local 
assessments on specific property benefited by a local improvement for the 
purpose of paying therefor. . . . There are, however, well recog- 
nized distinctions between special assessments and taxes levied for gen- 
eral revenue purposes, and the terms ‘assessments’ and ‘tax’ or ‘taxation’ 
as used in constitutions and statutes are not synonymous, but have been 
given entirely distinct meanings by the courts. Special assessments are 
governed by principles that do not apply universally to taxation, and 
differ from general taxes in the theory on which they are based, the time 
and manner of their imposition, and the property on which they are 
levied.” 

The statute, supra, making the assessment “a lien on the real property 
against which the same are assessed superior to all other hens and 
encumbrances” is subject to our constitutional provision that “taxation 
shall be by uniform rule and ad valorem.” Thus limited, it 1s prior to 
mortgages, deeds of trust, etc., on the property, but subject to the goy- 
ernmental taxes. 
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The second question for our consideration: Are the tax liens due the 
town of Saluda on a parity and equal with the tax liens due Polk 
County? We think so. 

In McCormac v. Commissioners, 90 N. C., 441 (444-445), citing 
numerous authorities, it is said: “That it is within the power and is the 
province of the Legislature to subdivide the territory of the State and 
invest the inhabitants of such subdivisions with corporate functions, 
more or less extensive and varied in their character, for the purposes of 
government, is too well settled to admit of any serious question. Indeed, 
it seems to be a fundamental feature of our system of free government, 
that such a power is inherent in the legislative branch of the govern- 
ment, limited and regulated, as it may be, only by the organic law. 
The Constitution of the State was formed in view of this and lke 
fundamental principles. They permeate its provision3, and all statu- 
tory enactments should be interpreted in the light of them, when they 
apply. 

“It is in the exercise of such power that the Legislature alone can 
create, directly or indirectly, counties, townships, schoo! districts, road 
districts, and the like subdivisions, and invest them, and agencies in 
them, with powers, corporate or otherwise in their nature, to effectuate the 
purposes of the government, whether these be local or general, or both. 
Such organizations are intended to be instrumentalities and agencies 
employed to aid in the administration of the governmen:, and are always 
under the control of the power that created them, unless the same shall 
be restricted by some constitutional limitation. Hence, the Legislature 
may, from time to time, in its discretion, abolish them, or enlarge or 
diminish their boundaries, or increase, modify or abrogate their powers. 

Such power in the Legislature is general and comprehensive, 
and may be exercised in a great variety of ways to accomplish the ends 
of the government.” Board of Trustees v. Webb, 155 N. C., 379. 

A county is subject to control of State Legislature, unless restrained 
by Constitution. O’Neal v. Jennette, 190 N. C., 96. A county is sub- 
ject to almost unlimited legislative control in exercise of ordinary gov- 
ernmental functions, it being but an agency of the State. Day v. Com- 
missioners, 191 N. C., 780; Hearne v. Stanly County, 188 N. C., 45. 

Article VIII, section 4, of the Constitution of North Carolina, is as 
follows: “It shall be the duty of the Legislature to provide for the 
organization of cities, towns and incorporated villages, and to restrict 
their power of taxation, assessment, borrowing money, contracting debts 
and loaning their credit, so as to prevent abuses in assessment and in 
contracting debts by such municipal corporations.” 

N. C. Code of 1981 (Michie), sec. 7987, in part, is the following: 
“The lien of the State, county and municipal taxes levied for any and 
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all purposes in each year shall attach to all real estate of the taxpayer 
situated within the county or other municipality in which the tax list 
is made and placed in the hands of the duly authorized officer for col- 
lection, which lien shall attach on the first day of June, annually, and 
shall continue until such taxes, with any and all penalties and cost 
which shall accrue thereon, shall be paid, and which lien shall be pre- 
ferred to any other lien upon the real estate of the taxpayer within the 
county, whether the same shall have attached prior or subsequent to the 
said first day of June,” ete. 

Public Laws 1931, ch. 389, is as follows: “When a certificate of sale 
is held by a county and also by a city or town for the same tract or 
parcel of real property, both of such governmental units may be joined 
as parties plaintiff in the same foreclosure action, and in such event the 
proceeds derived from a foreclosure sale of such real property, or so 
much thereof as may be necessary to satisfy the claims, shall be appor- 
tioned by the court to the parties according to their respective liens.” 

It will be seen by the Constitution of this State that almost unlimited 
power is given the General Assembly in reference to the creation and 
abolishing of counties, cities and towns of the State. The provision in 
Public Laws of 1931, ch. 389, joining the county and city or town in a 
foreclosure suit for the tax “shall be apportioned by the court to the 
parties according to their respective liens’ must be construed in pari 
materia with 7987, supra. The lens attach at the same time, and we 
think the legislative intent is that the tax lien for the town of Saluda is 
on a parity and equal with the tax licn due Polk County. 

In 26 R. C. L., part sec. 361 (Taxation), p. 404, is the following: “As 
between taxes assessed by a state and by counties, cities and towns, 
there 1s no precedence granted to the taxes of the larger and more i1mpor- 
tant governmental subdivision, but the lens for all of such taxes are 
equal. it is generally held, however, that a hen for general taxes takes 
precedence over a lien for a special assessment.” 

The principle involved in this case largely depends on the Constitu- 
tion and statute law of the particular state. The case of Orange County 
v. Jenkins, 200 N. C., 202, was decided before the Act of 1931, ch. 359, 
was passed, although we think it distinguishable from the present case 
also the case of Drainage Commissioners v. Farm Association, 165 
Nin 097: 

The county of Polk and town of Saluda are both children, as it were, 
of the State. The State, the mother, should treat both alike, though one 
is bigger than the other. 

From the Constitution and statute laws of this State, we think there 
is no error in the judgment of the court below. 

Affirmed. 
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S. K. YOUNG, T. R. YOUNG, anp W. H. HIPPS, Truster, vy. NEW YORK 
UNDERWRITERS INSURANCE COMPANY. 


(Filed 10 October, 1934.) 


1. Insurance L d— 


An award of fire loss made in accordance with the terms of the policy 
providing for arbitration is presumed valid and must stand, in the absence 
of fraud, mistake, duress, or other impeaching circumstances. 


2. Same—Definition of ‘‘an interested appraiser.” 


“An interested appraiser,’ who is not qualified to act under an arbi- 
tration clause in a policy of fire insurance, is one who is partial, unfair, 
arbitrary and dominated by bias and prejudice for or against the parties 
or the property in question, or both, or who has some pecuniary interest in 
the result of the performance of the duties of appraiser. 


8. Same—Evidence that insurer’s appraiser had previously acted as ap- 
praiser for insurance companies is insufficient to show interest. 
Evidence that an appraiser appointed by insurer uncer an arbitration 
agreement in a policy of fire insurance had previously acted as appraiser 
for insurance companies and individuals, and that insured protested his 
appointment on this ground, but later agreed and consen:ed to his appoint- 
ment, without evidence that the appraiser had any pecuniary interest in 
the result of the appraisal or evidence of any other disqualifying circum- 
stance is held insutticient to be submitted to the jury cn the question of 
whether insurer's appraiser was “an interested appraiser.” 


4. Same—-Evidence held insufficient to show interest on part of third 
appraiser or undue influence on him by insurer’s appraiser. 

The appraiser for insured an@ the appraiser for insurer appointed a 
third person to settle items of difference between thera in estimating a 
fire loss in accordance with the terms of the arbitration agreement of the 
policy. The only matter in difference between the appraisers was whether 
the part of the house remaining after the fire was of any value. Insured, 
in an action attacking the validity of the award made by the appraisers, 
introduced evidence that the third appraiser, before his appointment, told 
insured’s appraiser that he considered the property a total loss, and that 
thereafter, after further investigation, he changed his mind and agreed 
with insurer’s appraiser, and that in reaching his decision he used the 
figures made out by insurer's appraiser, which were practically identical 
with the figures made out by insured’s appraiser, except for the item 
as to the value of the house remaining standing, is held insufficient 
to constitute any evidence of either fraud or vitiating interest on the part 
of such third appraiser, or that he was fraudulently influenced in signing 
the award by insurer’s appraiser. 


SCHENCK, J., took no part in the consideration or decision of this case. 


Crvin action, before Schenck, J., at April Term, 1934, of BuNcomBE. 
The plaintiffs owned a dwelling about three miles from the city of 
Asheville, and on or about 7 December, 1930, the defendant executed and 
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delivered a policy of fire insurance insuring said dwelling against loss 
by fire in the sum of $9,500 on the building, but permitted concurrent 
insurance thereon in the amount of $13,500. The plaintiff Hipps is 
trustee in a certain deed of trust covering the property. On 30 April, 
1933, the house was burned. The policy provided that “in case insured 
in this company shall fail to agree as to the amount of loss or damage 
each shall, on the written demand of either, select a competent and dis- 
interested appraiser. The appraiser shall first select a competent and 
disinterested umpire. . . . The appraisers shall then appraise the 
loss and damage, stating separately sound value and loss or damage to 
each item; and, failing to agree, shall submit their differences only to 
the umpire. An award in writing, so itemized, of any two when filed 
with this company shall determine the amount of sound value and loss 
or damage,” ete. On 21 June, 1933, the attorney for the plaintiffs 
wrote a letter to the adjuster of defendant, as follows: “In compliance 
with your request for an appraisal of the damage done by fire to the 
property of S. K. and T. R. Young, located at Emma, N. C., and cov- 
ered by Policy No. 6130, I wish to advise you that the appraiser selected 
by us is O. V. Himes, living in Asheville, N. C. 

“Your selection of Dion A. Roberts as the appraiser of the insurance 
company will not be acceptable to us, for that the policy provides that 
it should be a disinterested appraiser, and we do not think him disinter- 
ested in as much as he has frequently been selected by you as appraiser 
for various losses of different insurance companies that you represent, 
and for which he received compensation from such insurance conipanies 
for such work.” Thereafter, on 8 July, 1933, the plaintiffs and the 
defendant entered into a written agreement “for submission to ap- 
praisers.” This agreement provided “that O. V. Himes and Dion <A. 
Roberts shall appraise and ascertain the sound value of and the loss 
upon the property damaged and destroyed by the fire of 30 April, 1933. 
Provided, that the said appraisers shall first select a competent 
and disinterested umpire, who shall act with them in matters of differ- 
ence only. The award of any two of them made in writing, in accord- 
ance with this agreement, shall be binding upon both parties to this 
agreement as to the amount of such loss.” On 25 July, 1933, Himes 
and Roberts duly took and subscribed an oath before a proper officer 
“that we will act with strict impartiality in making an appraisal and 
estimate of sound value and the loss and damage upon the property 
hereinbefore mentioned.” On the same day Himes and Roberts duly 
appointed P. L. Harwood to act as umpire, to settle matters of difference 
that existed between them. On the same day Harwood, the umpire, 
duly took and subscribed an oath “that I will act with strict impartiality 
in all matters of difference only that shall be submitted to me in con- 
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nection with this appointment.” Thereafter, on 29 July, 1933, Himes, 
Roberts and Harwood signed an award as follows: “We have carefully 
examined the premises and remains of the property herzinbefore speci- 
fied, in accordance with the foregoing appointment, and Lave determined 
the sound value and the loss and damage to be as follows: Sound value, 
$9,275; loss, $5,695.56.” The policy of insurance contained the ordi- 
nary three-fourths value clause. 

Thereafter, on 29 August, 1938, the plaintiffs brought a suit against 
the defendant to recover the face amount of the policy, to wit, $9,500, 
alleging that the fire resulted in a total loss. The defendant filed an 
answer setting up the submission and the award of the arbitrators. The 
plaintiffs filed a reply alleging that the submission and award were 
invalid for the reason that Roberts, the appraiser selected by the defend- 
ant, and Harwood, the umpire, were not disinterested appraisers, and 
that said award was procured by means of fraud. The defendant coun- 
tered to this pleading by denying that either Harwood or Roberts were 
disqualified to act as arbitrators, and that even if Roberts was disquali- 
fied, the plaintiffs were fully appraised and informed as to such dis- 
qualification prior to executing the agreement “for submission.” 

Himes, the chief witness for plaintiffs, testified that after he was 
notified of the appointment of Roberts that they got together and talked 
over the matter and they could not agree on the amount of damage to 
the dwelling. Himes suggested the appointment of Harwood as umpire. 
Prior to his appointment as appraiser Himes had taken Harwood, the 
umpire, to the scene of the fire and requested his opinion as to the 
amount of loss, and Himes testified at the trial that Herwood had told 
him “he considered it a total loss.” §. K. Young, one of the plaintiffs, 
testified that his son had employed Roberts “after the fire to make an 
estimate of the cost to rebuild. This was about two months before the 
arbitration, and Roberts made a figure and agreed to do the repair work 
for $5,700 and something, and that when Roberts gave him that figure 
and agreed to do the work for that that he refused to have it done.” 

Bearing upon the question of bias and interest of Roberts, Himes 
testified that Roberts contended that a good per cent of the house could 
be left standing as it was, and Roberts submitted this “‘chief difference 
to the umpire, Mr. Harwood; that Harwood asked what was the differ- 
ence between them, and they talked over the differences, and Mr. Roberts 
told Harwood what he thought was their difference; that it was-the 
remainder of the house that was standing at that time and that their 
other figures were almost exactly the same.”” Harwood requested a day 
or two in which to make his decision. Himes suggested that Harwood 
take no figures made by either himself or Roberts, “but that he go on the 
ground and make his own figures.” Roberts suggested “that Harwood 
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take the figures or that he could do as he pleased, or . . . as he 
could have his figures if he wanted them.” Harwood took Roberts’ 
figures rather than those made by Himes. When Harwood was ready 
to make his decision he said: “Well, I am just taking Mr. Roberts’ 
figures, adding for some trim in the two front rooms. . . . I am 
just going to let Roberts figure that trim, and he took Mr. Roberts’ 
figures to show the value of the trim, and that when Roberts figured 
the trim and put it down, they signed the agreement.” Himes said: 
“Well, gentlemen, I am not signing this,” and Mr. Roberts said, “You 
had just as well sign it, because it will go in this way,” and I said, “I 
reckon it will, because you signed it, and I guess I might just as well 
sign it as two of you have agreed to it, but it is not my estimate at all 
on the damage.’ Himes further testified that he and Roberts and 
Harwood had all agreed that the sound value of the property was 
$9,275, as shown by the award. He further testified that he had sug- 
gested Harwood as umpire because “Harwood had been a contractor 
and he had known him some time; that he had a high regard for his 
opinion; that he knew his character and reputation; that he was a man 
of high character.” He further said: “That so far as he and Mr. Rob- 
erts went their figures were almost the same, and that when Mr. Har- 
wood took Roberts’ figures away from the conference he was taking 
figures that Roberts and himself had very closely agreed upon.” 

With respect to the bias of Roberts, Himes testified “that Roberts 
told him that he had represented some insurance companies in adjusting, 
and that he expected Roberts told him that he had represented indi- 
viduals against insurance companies; that Roberts had acted as adjuster 
both for and against insurance companies in appraisals. . . . That 
the only thing he saw wrong about Harwood was that he just seemed 
to want to take Roberts’ figures altogether; that he did not consider 
anything else, and did not do anv figuring; that Roberts figured the 
lower story was of value and he figured it was of no value; that Ilar- 
wood agreed with Roberts that he thought it was of some value.” 

The plaintiffs further offered evidence of competent witnesses that the 
house at the time of the fire was worth some twelve or fifteen thousaud 
dollars. One witness estimated the value at $15,980. 

The following issues were submitted to the jury: 

1. “Has there been an appraisal and award as to the amount of dam- 
ages to which the plaintiffs are entitled under the insurance policy sued 
on in this action?” 

2. “Was the appraiser, Dion A. Roberts, at the time of the alleged 
appraisal and award, interested ?” 

3. “If so, did the plaintiffs have knowledge of such fact at the time 
of the agreement for submission to appraisers and at the time of the 
appraisal and award?” 
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4. “Was the umpire, P. L. Harwood, at the time of the alleged ap- 
praisal and award, incompetent or interested ?” 

5. “Was the said umpire, P. L. Harwood, fraudulently influenced in 
the interest of the defendant by said Dion A. Roberts?’ 

6. “What amount are the plaintiffs, S. K. Young and others, entitled 
to recover of the defendant New York Underwriters Insurance Com- 
pany ?”’ 

The first issue was answered by consent of the parties, and the jury 
answered the second, third, fourth, and fifth issues “Yes,” and the sixth 
issue, “$9,000.” 

From judgment upon the verdict the defendant appealed. 


Don C. Young for plaintiffs. 
Jones & Ward for defendant. 


Brocpen, J. Was there sufficient evidence to be submitted to the jury 
upon the issues involving the competency and interest of Roberts, the 
appraiser, and Harwood, the umpire? 

The parties entered into a valid and definite written agreement for 
submission of the controversy to appraisers. The appraisers duly took 
an oath. Himes was selected by the plaintiffs and Roberts by the de- 
fendant. The appraisers so selected chose Harwood as umpire to act 
only in matters of difference between the appraisers. The appraisers 
and the umpire viewed the premises and, on 29 July, 1933, they signed 
and delivered an award in which the sound value of the property was 
determined in the sum of $9,275, and the loss in the sum of $5,695.56. 

Such award so made is presumed to be valid. Hemphill v. Gaither, 
180 N. C., 604, 105 S. E., 1838. Consequently, such award must stand, 
unless there is evidence of fraud, mistake, duress, or other impeaching 
circumstance. Farmer v. Wilson, 202 N. C., 775, 1648. E., 356, 

The policy of insurance provided that in the event the parties could 
not agree there should be selected “a competent and disinterested ap- 
praiser,” and “a competent and disinterested umpire.” 

The plaintiffs assert that Roberts, the appraiser selected by the insur- 
ance company, was “interested,” and that Harwood, the umpire selected 
by Roberts and Himes, was “interested,” and that Roberts fraudulently 
procured Harwood, the umpire, to sign the award. While the allega- 
tions of attack and assault upon the award are broad and sufficient, the 
vital question is: Was there evidence to support such allegations? 

At the outset, the evidence discloses that the appraisers and the 
umpire were all men of good character and experienced business men. 
There was no evidence that either Roberts or Harwood had ever been 
employed by the defendant or had acted for the defendant in any trans- 
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action. .All three appraisers agreed that the sound value of the property 
was £9,275. Applying the three-fourths value clause, the loss would, 
therefore, have been $6,956.25, but Roberts contended that the first floor 
of the house was of some value, and that the loss should theretore be 
reduced by the amount of such value. Himes maintained the contrary 
view. This constituted the only difference between Himes and Roberts 
and, consequeutly, under the terms of the contract and agreement, thus 
differcnee was the sole matter to be determined by Harwood. Nor was 
it denied that before Roberts had been appointed appraiser that he had 
been consulted by the plaintiffs to estimate the cost of rebuilding the 
dwelling, and that he had agreed to replace it for the sum of $5,700. 

Was Roberts “an interested appraiser?” “An interested appraiser’ 1s 
one who is partial, unfair, arbitrary and dominated by bias and preju- 
dice for or against the parties or the property in coutroversy, or both, 
or has some pecuniary interest in the result or performance of the 
duties of appraiser. There is no evidence that Roberts had a money 
stake hidden somewhere in the controversy. So that the sole disquality- 
ing circumstance as to him rests upon the fact that, as Himes put it, 
Roberts had previously acted as appraiser for both insurance companies 
and individuals. It would doubtless be considered a novel proposition 
to assert that because a lawyer of good character and professional skill 
had, in the course of his practice, represented insuratce companies and 
individuals in settling insurance controversies, he was thereby unfitted, 
after taking an oath, to act impartially and fairly in an insurance matter 
with which he' had no professional connection. Obviously the same 
test, In principle, would apply to appraisers. 

Moreover, the plaintiits knew beforehand that Roberts had made 
appraisals for insurance companies and, through counsel, protested by 
letter of 21 June, 1933. Notwithstanding such protest, however, the 
plaintiffs executed an agreement with the defendant and consented to 
the appointment of Roberts by the defendant on 8 July, 1933. Conse- 
quently, the Court is of the opinion that there was no evidence that 
Roberts was ‘“‘an interested appraiser.” 

Was Harwood an interested appraiser? Himes, the appraiser for the 
plaintiffs, took Harwood to the scene of the fire prior to the appointment 
of appraisers, and upon that visit Harwood, according to the testimony 
of Himes, declared that the fire had resulted in a total loss. Thereafter, 
when the question of the selection of au umpire was raised, Himes sug- 
gested Harwood. After Harwood was appointed umpire and took an 
oath to perform his duties fairly and impartially, he agreed with Roberts 
that the portion of the house remaining after the fire was of some value. 
Himes testified that he suggested the appointment of Harwood as 
umpire because “Harwood had been a contractor and he had known him 
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some time; that he had a high regard for his opinion; that he knew his 
character ae reputation; that he was a man of high character. 

That so far as he and Mr. Roberts went their figures were almost the 
same, and that when Mr. Harwood took Roberts’ figures away from the 
conference he was taking figures that Roberts and himself had very 
closely agreed upon.” Himes also testified that at the final conference 
Harwood said: “Well, I am just taking Mr. Roberts’ figures, adding for 
some trim in the two front rooms. . . . I am just going to let 
Mr. Roberts figure that trim, and he took Mr. Roberts’ figures to show 
the value of the trim,” etc. It is manifest that the alleged interest of 
Harwood rests upon two items of evidence, to wit: First, the fact that 
Harwood, before he was qualified as appraiser, had stated to Himes 
that he considered the loss as total, and that after he was appointed 
umpire and made further investigation, he had changed his opinion. 
There is no evidence that any influence whatever had been brought to 
bear upon Harwood by any person or party. Harwood, testifying as a 
witness at the trial, said that when Himes first took him out to the 
building that he had suggested to Himes that the building should be 
replaced by building on to the remainder of the first floor, and that 
Himes had represented that “they had a contract with the company 
whereby they could object to any and all material that remained there 
in the building.” Thereupon Harwood said he told Himes that, “If you 
have a contract lke that you have a total loss here,” and that Himes had 
replied, “You stick to me on that.” Second, that Harwood had accepted 
figures made by Roberts, and had made no figures for ‘Aimself. There 
is no evidence that Roberts made any effort, by word or act, to influence 
the judgment or opinion of Harwood. Nor is there evidence that the 
figures made by Roberts did not represent an honest difference between 
his opinion and that of Himes. 

Viewing the record in the hght of the cold neutrality of the printed 
word, it is not thought that the mere fact that Harwood changed his 
opinion, or that he aecepted the reasoning and figures of Roberts, is 
sufficient to constitute any evidence of either fraud or vitiating interest 
in the performance of his duty. 

While the jury found that the sound value of the house was $12,000, 
nevertheless, so far as the appraisers were concerned, there could not 
have been any difference between them at any time in excess of $1,260.69. 
Therefore, the Court is of the opinion that there was no evidence to 
sustain the verdict on the second, fourth, and fifth issues. 

The plaintiffs rely upon Hill v. Ins. Co., 200 N. C., 502, 157 S. E., 
599. In the Hull case, supra, there was no award at all, for the reason 
that the appraiser, Gladding, signed the paper conditionally and deliv- 
ered it conditionally, and such condition was never complied with. 
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Moreover, the appraiser for the defendant had been “practically in his 
employ to make appraisals for four to six a year, . . . this un- 
known to plaintiff.” Manifestly, the Hill case, supra, does not control 
the case at bar. See, also, Geiger v. Caldwell, 184 N. C., 387, 114 S. E., 
497; Farmer v. Wilson, 202 N. C., 775, 164 8. E., 356; Yelton v. AMc- 
Kinney, 208 N. C., 785, 167 8. E., 70. 

The interpretation of the record leads the Court to the conclusion that 
the motion for nonsuit should have been allowed. 

Reversed. 


ScHENCK, J., took no part in the consideration or decision of this case. 





F. WILLIAM HALLOCK vy. AMERICAN CASUALTY COMPANY. 


(Filed 10 October, 1984.) 
1. Insurance E b— 


An ambiguous clause in a policy of insurance or in a rider attached 
thereto will be construed in favor of insured within a reasonable interpre- 
tation of the contract to ascertain the intent of the parties. 


2. Insurance S a—Policy held to cover damage to car insured while it 
was driven against orders of the owner. 


The policy of insurance in suit indemnified insured against loss from 
liability imposed by law for personal injuries inflicted while the car was 
being driven by the owner or by an adult with the owner’s permission, and 
an endorsement in the policy provided insurance for damage to the car 
from accidental collision, with $50 deductible feature, “subject to all the 
terms” of the policy. eld, the provision in the personal-injury clause 
limiting liability to injuries sustained while the car was being driven by 
the owner or an adult authorized by him does not apply to the collision- 
damage endorsement, the collision-damage endorsement not containing a 
limitation to this effect and the phrase “subject to all terms” of the policy 
being too indefinite to bring the limitation within its terms, and the policy 
is held to cover damage to the car by accidental collision while it was 
being driven by the owner's chauffeur against the owner’s orders for the 
chauffeur’s personal pleasure. 


3. Same—Collision with land at bottom of bank after running off road 
held collision with stationary object within meaning of policy. 
Damage to an automobile resulting when it was being driven around a 
sharp curve and failed to make the turn, ran off the road, down a bank 
and into some bottom land at the foot of the bank, upsetting the car and 
turning it over on its side ts held damage by collision within the meaning 
of a policy of collision-damage insurance providing insurance, with $50 
deductible feature, for damage to the car by “accidental collision with 
another object, either moving or stationary, including upsets.” 


SCHENCK, J., took no part in the consideration or decision of this case. 


196 IN THE SUPREME COURT. [208 





HALLOCK v, CASUALTY Co. 





AppeaL by defendant from Schenck, J., at March Term, 1934, of 
Buncomse. Affirmed. 

This action was originally tried in the general county court of Bun- 
ecombe County, North Carolina. The findings of fact and the judgment 
in the general county court are as follows: “This cause coming on to be 
heard at this the August, 1938, Term of the general county court of 
Buncombe County, before his Honor, J. P. Kitchin, judge of said court, 
without a jury, upon the evidence submitted by the par-ies under their 
stipulation and agreement filed in this cause, of date 15 August, 1933, 
and being heard, the court finds the following facts: (1) That at times 
hereinafter referred to plaintiff was the owner of the Cadillac automo- 
bile referred to in the pleadings upon which defendant had issued to 
plaintiff its policy of insurance No, P-417261, containing a $50.00 
Deductible Collision Damage Endorsement; that at the t.me of the dam- 
age to said car, said policy was in full force and effect. 

“(2) That in November, 1931, plaintiff and his wife took a trip from 
Asheville to Lincolnton, North Carolina, remaining in Lincolnton for 
several days, and while visiting in Lincolnton on 28 November, 1931, 
after returning from a drive in said car, plaintiff instructed his chauf- 
feur, Joe Smith, colored, to put the car in the private garage where 
plaintiff kept it, and bring him the keys. 

“(3) That the said Joe Smith, in violation of said orders and in- 
structions of his master, and without any right of authority, took said 
automobile and, with another Negro and two colored girls, started on a 
pleasure trip of his own to a neighboring town. 

“(4) That while said automobile was being operated by the said 
Joe Smith, as aforesaid, it came to a sharp curve in the road and could 
not make the turn, and ran off the road, down a bank and into some bot- 
tom land at the foot of said bank and upset, turning over on its side. 

“(5) That as a result of running off said road and down said bank 
into said bottom land at the foot of said bank and upsetting and turning 
over on its side, as aforesaid, said automobile was damaged and injured 
in the sum of $759.95. 

“Upon the foregoing findings, the court is of the opinion that the 
plaintiff is entitled to recover of the defendant under the terms of the 
policy the amount of said damages, less the $50.00 deductible item in 
said policy. 

“Tt is therefore ordered, adjudged and decreed that the plaintiff have 
and recover of the defendant the sum of $709.95, together with the costs 
of this action, to be taxed by the clerk. This 26 September, 1933. 
J. P. Kitchin, judge of the general county court for Buncombe County, 
North Carolina.” 
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To the foregoing judgment and conclusion of law contained therein, 
the defendant excepted and assigned error, and appealed to the Superior 
Court. 

The judgment of that court is as follows: “This cause coming on to be 
heard at this the March, 1934, Term of the Superior Court of Buncombe 
County, before his Honor, Michael Schenck, judge presiding and holding 
said term of said court according to law, and being heard upon the 
appeal of the defendant from the judgment rendered in this cause by 
the general county court of Buncombe County, of date 26 September, 
1933, and upon the defendant’s assignment of error, which appears in 
the record: 

“Tt is now considered, ordered, and adjudged that the defendant’s said 
assignment of error be and the same hereby is overruled, and that the 
said judgment of the general county court of Buncombe County be and 
the same hereby is affirmed. This 12 March, 1934. Muichael Schenck, 
judge presiding,” ete. 

To the above judgment the defendant duly excepted, assigned error, 
and appealed to the Supreme Court. 


Heazel, Shuford & Hartshorn for plaintiff. 
Bourne, Parker, Bernard & DuBose for defendant. 


Cruarkson, J. The first question involved in this appeal: Can the 
defendant avoid habihty upon the contention that the automobile was 
not being operated at the time of the accident for the owners’ “business 
or pleasure”? We think not, under the policy issued to plaintiff. 

The plaintiff and his wife took a trip from Asheville, North Carolina, 
their home, to visit a friend in Lincolnton, N.C. After returning from 
a drive in the automobile, the plaintiff instructed the Negro chauffeur 
to put the car in the garage and bring him the keys. The chauffeur, 
with another Negro and two Negro girls, started on a pleasure trip. 
The chauffeur, on a sharp curve in the road, operating the automobile, 
could not make the turn and ran off the road, down a bank into some 
bottom land at the foot of said bank and the automobile turning over on 
its side. It was damaged to the extent of $759.95. The policy pro- 
vided for a deduction of $50.00. Judgment was rendered for plaintiff in 
the court below for $709.95. There is no question as to the policy being 
in force and the premium paid. The policy provided for both public 
hability and property damage. 

In Grabbs v. Insurance Co., 125 N. C., 389 (399), is the following: 
“While we should protect the companies against all unjust claims and 
enforce all reasonable regulations necessary for their protection, we 
must not forget that the primary object of all insurance zs to insure.” 
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In Bray v. Insurance Co., 189 N. C., 390 (393), we find: “If the 
clause in question is ambiguously worded, so that there is any uncer- 
tainty as to its right interpretation, or if for any reason there is doubt 
in our minds concerning its true meaning, we should construe it rather 
against the defendant, who was its author, than against the plaintiffs, 
and any such doubt should be resolved in favor of the latter, giving, of 
course, legal effect to the intention, if it can be ascertained, although 
it may have been imperfectly or obscurely expressed.” 

In Mitchell v. Assurance Society, 205 N. C., 725 (728-729), speaking 
to the subject: “There is a natural feeling that after an insurance com- 
pany has received its premiums, it ought not to be allowed to escape 
liability or to avoid responsibility, and the just rule is taat policies will 
be construed strictly against the insurers and in favor of the assured. 
Conyard v. Insurance Co., 204 N. C., 506, 168 S. E., 885. ‘The policy 
having been prepared by the insurers, it should be construed most 
strongly against them.’ Bank v. Insurance Co., 95 U. S., 673; 14 
R. C. L., 926. But it is not the province of the courts to construe con- 
tracts broader than the parties have elected to make them, or to award 
benefits where none was intended. Guarantee Co. v. Mechanics’ Bank, 
183 U. 8., 402.” 

The following, in part, is in the policy: ‘Does Hereby Agree: (1) To 
insure the person, firm or corporation named in the attached Warranties 
(hereinafter called the named Assured), Against Loss from the Liability 
Imposed by Law upon the Assured, for damages on account of bodily 
injuries, including death resulting therefrom, accidentally suffered or 
alleged to have been suffered by any person or persons not hereinafter 
excepted, by reason of the ownership, maintenance or use. for the purpose 
named in the Warranties, of any Automobile insured herein.” 
Under Warranties (5): “The purposes for which the automobiles ile 
scribed herein are to be used are: Business and Pleasure.” 

“Conditions. V. Exclusions. This Policy does not cover the As- 

sured. . . . (1) While being used or operated for any other pur- 
pose than that stated in Item 5 of the attached Warranties. 
VI. Omnibus Coverage. If Item 5 of the attached Warranties of jie 
named Assured, is answered ‘business and pleasure’ or ‘private pleasure’ 
or ‘commercial,’ the indemnity provided by this Policy is so extended as 
to be available in the same manner and under the same conditions as it 
is available to the named Assured, to any person or persons while riding 
in, or legally operating any of the automobiles described in the War- 
ranties of this Policy, and to any person, firm or corporation legally 
responsible for the operation thereof, provided such use or operation is 
with the permission of the named Assured, or, if the named Assured is 
an individual with the permission of an adult of the named Assured’s 
household other than a chauffeur or a domestic servant,” ete. 
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The defendant contends that the policy should be construed to cover 
loss for damages only, while being operated for business and pleasure by 
the owner or by some person authorized by him. This contention 1s 
correct so far as it applies to bodily injuries set forth above in the policy 
provision quoted. This action is for the damage to the automobile. 

The aspect here presented is thus written in the policy: “Collision 
Damage Endorsement $50.00 Deductible. In consideration of Thirty- 
five Dollars ($35.00), and subject to all terms, conditions, agreements 
and statements forming part of the Policy to which this endorsement 1s 
attached, all of which shall be considered as incorporated in and made 
a part hereof and shall apply as if actually written or printed herein, the 
Company does hereby agree to insure the Assured against loss or damage 
in excess of Fifty Dollars ($50.00) (each claim hereunder shall be 
adjusted separately and said sum shall be deducted from the amount of 
each claim when determined), to the Automobile(s) described in the 
Declarations and the operating equipment thereof when attached thereto, 
if sustained within the period covered by this endorsement and if caused 
solely by Accidental collision with another object either moving or sta- 
tionary, including upsets, excluding, however, (a) all loss or damage 
caused directly or indirectly by fire from any cause whatsoever, and/or 
(b) all loss or damage to any tire or tires if the insured Automobile 
is not otherwise damaged in the same accidental collision.” 

There is nothing in this provision that the property damage will apply 
only when the automobile is operated for business and pleasure by the 
owner or by some person authorized by him. These references, “subject 
to all terms,” ete., are referable to the indemnity for bodily injuries set 
forth in the policy. 

The defendant, in the “collision damage endorsement,” does not limit 
the injury to the car while being used for business and pleasure by the 
owner or some person authorized by him. It could have written this in 
the collision damage endorsement, which would then be understandable. 
The defendant, when omitting this, or similar language, we cannot con- 
strue under such uncertain, vague and indefinite language “subject to 
all terms,” ete., which refer to the bodily injury clause to include prop- 
erty damage to the automobile. 

As was said in Allgood v. Insurance Co., 186 N. C., 415 (420): “The 
language of the rider is ambiguous and not clear. The rider, on its 
face, indicates it was a form prepared by defendant. If the defendant 
intended that the automobile should be locked ‘when leaving same un- 
attended,’ it could have said so in plain language. The defendant, no 
doubt, has men skilled to draw its insurance policies and riders. The 
rider could have been drawn in simple language, well understood by all; 
for example, ‘the insured undertakes, during the currency of this policy, 
to always lock the automobile when unattended.’ ” 
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The next question involved on this appeal: What does “if caused 
solely by accidental collision with another object either moving or sta- 
tionary, including upsets” mean? The facts were: The chauffeur, while 
operating the automobile on a sharp curve in the road, could not make 
the turn and ran off the road, down a bank into some bo:tom land at the 
foot of said bank and the automobile upset, turning over on its side. 

We think from the facts that the policy covered tae damage. In 
Vol. 5, Cye. of Insurance Law (Couch), part sec. 1173, at pp. 4165 and 
4166, is the following: “Applying the majority rule, a ‘collision’ with 
an object has been held to have occurred, where the car, in making a 
necessary detour, came into contact with a stump in the pathway, where 
it passed through the guard rail of a highway bridge and plunged into 
a stream below, where it struck the ground at the bottom of a precipice 
at the side of the road, after it had started, by force of gravity, when left 
standing on an incline, where, in turning it around, it backed down an 
embankment, struck a water main, and was thrown into a deep hole, 
where it skidded while being driven at a reasonable rate of speed, and 
was thrown into a ditch, where it struck a rut and was thrown into the 
ditch, where, to avoid an otherwise inevitable collisicn with another 
swiftly moving car, it was swerved, struck a stone and overturned in 
the ditch, where it came in contact with the bank of a ditch into which 
it dropped when the driver turned out of the road to avoid an obstruc- 
tion, where it fell down an embankment as the result of being driven 
too near the edge of a narrow country road in an attempt to avoid an 
approaching car, where it was precipitated over a chasm. in the highway 
caused by a washout and collided with the bottom or further bank 
thereof, where, in swerving sharply to avoid another car, it struck an 
embankment and overturned as the result of such striking, and where it 
struck a ridge of dirt outside of the beaten path, causing’a wheel to 
collapse and the car to overturn. So, insurance of an automobile against 
damage resulting from collision with any object, moving or stationary, 
covers a collision with an embankment near the highway, where the car 
becomes unmanageable, leaves the road, and strikes such embankment, 
crushing the front wheels and overturning,” etc. See 54 A. L. R, 
p. 1447, where the decisions pro and con are annotated. 

We think the majority rule is supported by the better reasoning. The 
judgment of the court below is 

Affirmed. 


Scuenck, J., took no part in the consideration or decision of this case. 
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ANDREW GENNETT anp N. W. GENNETT, Partners, TRADING AND DOING 
BUSINESS UNDER THE FIRM NAME AND STYLE OF GENNETT LUMBER 
COMPANY, v. E, LYERLY. 


(Filed 10 October, 1984.) 


1. Frauds, Statute of, A a—cC. S., 987, does not apply to an original 
promise. 
Where the party sought to be charged is in fact the direct paymaster, 
or makes an original promise to answer for the debt of another, the 
statute of frauds, C. 8., 987, does not apply to relieve him of liability. 


2. Same—Party sought to be charged held not to be original promisor. 

The president and treasurer of a corporation who owns a large amount 
of the corporation’s stock, although interested in the successful and protit- 
able operation of the corporation, has no personal, immediate and pecu- 
niary benefit in the purchase of materials by the corporation for use in 
its manufacturing processes so as to make him an original promisor on the 
corporation’s agreement to pay the purchase price of such materials, and 
where he pleads the statute of frauds, C. S., 987, he may not be held per- 
sonally liable for the purchase price because of verbal promises to answer 
for the debt made in his behalf by the secretary of the corporation as his 
alleged agent. 

3. Frauds, Statute of, E b—Writing held not to be continuing guaranty, 
and bound defendant only for order upon which it appeared. 

A manufacturing corporation purchased several carloads of lumber from 
plaintiff, each carload purchased being an independent transaction, based 
upon independent orders. One of the orders signed by the secretary of 
the corporation contained a notation that the president of the corporation 
should be personally liable for the purchase price, and the ccrporation paid 
for the lumber shipped under this order. Plaintiff sought to hold the 
president of the corporation personally Hable for the purchase price of 
the lumber sold under other subsequent orders upon the theory that the 
secretary signed the notation as agent for the president, either duly 
authorized or by estoppel. The president pleaded the statute of frauds, 
C. 8., 987. The secretary testified that he had no authority to bind the 
president personally for materials purchased by the corporation. Jfeld, 
plaintiff was not entitled to recover, even assuming that the president was 
bound by the notation, since the extent of Hability thereunder was for the 
one carload of lumber shipped under the order which had been paid for, 
the notation not constituting a continuing guaranty, since each order was 
independent of the others and constituted a separate transaction. 

4. Same— 

The fact that goods are shipped to a corporation with a notation that 
the president of the corporation was to be responsible for the payment of 
the purchase price does not impose liability upon the president upon 
default of the corporation. 


SCHENCK, J., took no part in the consideration or decision of this case. 
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Crvin action, before Schenck, J., at April Term, 1934, of Buncomsg, 

The plaintiffs are lumber dealers, and at the times complained of the 
defendant was president and treasurer of the Yeager Manufacturing 
Company, a corporation organized and existing under the laws of North 
Carolina. On 15 June, 1932, the Yeager Manufacturing Company gave 
an order to the plaintiffs for one car of lumber. The order had upon it 
the following notation: “Either discount or accept and endorsed by 
E. Lyerly.” The lumber was shipped and paid for. Thereafter, on 
23 September, 1932, the Yeager Manufacturing Company inquired of 
the plaintiff if it had certain specified lumber for sale and available for 
shipment. On 24 September, 1932, the plaintiffs wrcte the Yeager 
Manufacturing Company stating that they had two cars of certain lum- 
ber, and further stating, “Trusting that you will favor us with an order, 
we are,” ete. On 27 September, 1932, the Yeager Manuacturing Com- 
pany wrote the following letter to the plaintiffs: “We are in receipt of 
your favor of 24 September, quoting us a price of $18.00 delivered 
Hickory on two cars 4/4 No. 1, Common and Better, Sound, Wormy 
Chestnut. Please make shipment of these as soon as possible. Yours 
very truly, Yeager Mfg. Company, Walker Lyerly, Secretary.” There- 
after, on 29 September, the plaintiffs wrote the following letter: “Yeager 
Mfg. Co., Hickory, N. C., Gentlemen: We are in receipt of your letter 
advising us that we can ship two cars of 4/4 No. 1, Comnion and Better, 
Sound Wormy Chestnut at $18.00 delivered Hickory, N. C. We wish 
to thank you for this business and trust this stock will be satisfactory 
in every way. Our terms on this order are 2%—30 days or a note for 
60 days endorsed by Mr. E. Lyerly. Yours very truly, Gennett Lumber 
Company.” On 17 October, 1932, the Yeager Manufacturing Company 
wrote the plaintiffs inquiring if they had certain popler lumber. On 
18 October, 1932, the Gennett Lumber Company wrote a -etter to Yeager 
Manufacturing Company, stating that they had such a car, and further 
stating: “Trusting that you will favor us with an order “or this car and 
that it will be satisfactory with you to pay for this car in thirty days 
less 2% or give us your note endorsed by Mr. E. Lyerly for sixty days.” 
On 24 October, the Yeager Manufacturing Company wrote the plaintiffs 
the following letter: “We are in receipt of your favor of the 18th. 
Please enter our order for one car of the 5/8 Poplar same grade and 
about the same amount as shipped before. We trust you will ship this 
right out to us. Yours very~truly, Yeager Mfg. Company, Walker 
Lyerly, Secretary.” The Yeager Manufacturing Company went into 
bankruptey in December, 1932, and thereafter, on or about 8 February, 
1933, the plaintiffs instituted this action to recover of defendant E. 
Lyerly the purchase price of said three cars of lumber, amounting to 
approximately $782.54, after deducting the freight. 
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The defendant E. Lyerly filed an answer denying that he had assumed 
any personal liability for the account, and further pleaded the statute 
of frauds as contained in C. S., 987. 

The evidence tended to show that E. Lyerly was engaged in the hosiery 
business and owned a large amount of stock of the Yeager Manufactur- 
ing Company, and that he was, in the fall of 1932, president and treas- 
urer of the corporation, and that his brother, Walker Lyerly, was gen- 
eral manager and secretary thereof. The plaintiffs offered evidence 
tending to show that when the shipment of 15 June, 1932, was made 
that they did not aecept the order until Walker Lyerly wrote or had 
written on said order, “Either discount or accept and endorsed by 
E. Lyerly.” There was further evidence that the Yeager Manufac- 
turing Company was considered a bad credit: risk, and that plaintiffs 
would not have shipped the lumber except for the Beene that 
E. Lyerly was personally responsible for lumber purchased by the cor- 
poration. Plaintiff’s witness said: ‘I never had any conversation with 
K. Lyerly about the purchase of lumber. JI talked with him a Ihittle. 
No, I never asked him about guaranteeing any bills. In the 18 months 
that I called on the Yeager Manufacturing Company and saw him time 
and again I never mentioned to him one time whether he guaranteed 
these bills or whether he would be responsible for them, or anything 
like that.” Plaintiffs also offered as a witness Mr. Walker Lyerly, 
secretary of the corporation. He said: “I bought some stuff for the 
Yeager Manufacturing Company through June, July, August, Septem- 
ber, and October, 1932, before it went into bankruptey in December. 

E. Lyerly signed some checks as treasurer of the company to 
pay bills. I would not sign any as treasurer in his place. . . . He 
was just the president of it. He did not have anything to do with the 
selling or the buying or anything like that. He did sign some checks 
to pay the debts of the company. . . . Any orders that Mr. Lyerly 
guaranteed they would have to go to Mr. Lyerly and get the guarantee, 
and he would have to sign the order. It was not any good unless he did. 

We handled a lot of acceptances. Those that refused, Mr. 
Lyerly would endorse acceptances. I could not endorse an acceptance. 
That 1s the way we handled 85 per cent of the cases we had there. Mr. 
Lyerly was not present when I wrote that. I do not know whether he 
saw it or not. . . . J mean he would have to sign the order. E. 
Lyerly had been doing that off and on in some cases, not in all cases, 
since the reorganization in 1980. (Q.) It was E. Lyerly’s custom, when 
requested, to guarantee the account? (.A.) People would go by to see 
him, yes. Mr. E. Lyerly did not have any active connection with the 
Yeager Manufacturing Company after I went there. He was president 
and treasurer. . . . EE. Lyerly guaranteed some bills for the Yeager 
Manufacturing Company. His method of doing this was that salesmen 


204 IN THE SUPREME COURT. [207 





GENNETT v. LYERLY. 





would go to see him and he would endorse or sign the order. Whenever 
he guaranteed a bill he would do it himself. I had no authority to 
guarantee for him. (Q.) If you told Mr. Potter that you did not have 
authority to guarantee for Mr. Lyerly, you don’t remember telling him? 
(A.) No, I did not have authority.” 

J. W. Potter, a witness for plaintiffs, testified that he was engaged in 
selling lumber for the plaintiff and others, and that he often visited the 
plant of the Yeager Corporation in Hickory and saw the defendant on 
several occasions at the plant, looking over veneers ani lumber, and 
everything in general. This witness also testified the credit of the 
corporation was bad, and that he made the sale referred to in the order 
of June 15, 1982. Over the objection of defendant this witness was 
permitted to testify, in effect, that Walker Lyerly told him that the 
defendant E. Lyerly “was responsible for all accounts for lumber, and 
he paid them all except three cars,” and that E. Lyerly “had agreed to 
endorse all lumber accounts.” The witness continued: “IL took Walker 
Lyerly’s word for his brother, E. Lyerly, being ready to endorse the 
accounts and being responsible. I thought he was generel manager and 
a member of the company or he would not represent that. . . . He 
stated that they had arrangements that Mr. E. Lyerly would endorse all 
accounts for lumber that was bought by Yeager Manufacturing Com- 
pany.” 

The general issue of indebtedness was submitted to the Jury and 
answered in favor of the plaintiffs. The verdict awarded to the plain- 
tiffs the sum of $782.54, with interest. From judgment rendered upon 
the verdict, the defendant appealed. 


Jones & Ward for plaintiffs. 
Thomas P, Pruitt for defendant. 


Brocpen, J. The defendant was the president and treasurer of a cor- 
poration known as the Yeager Manufacturing Company. His brother, 
Walker Lyerly, was secretary and treasurer thereof. Walker Lyerly, as 
such general manager, purchased from plaintiffs for and in behalf of the 
corporation three carloads of lumber. The correspondence between the 
parties relating to said lumber discloses that the corporation ordered the 
lumber, and that the plaintiffs shipped the same upon such corporate 
orders. In the letter of 29 September, 1932, written by the plaintiffs, 
was a memorandum, as follows: “Our terms on this order are 2%—30 
days or a note for 60 days endorsed by Mr. E. Lyerly.” The corpora- 
tion went into bankruptcy in December, 1932, and the plaintiffs bring 
this action against the defendant, alleging that he was individually 
responsible for the payment of said lumber. The defendant denied lia- 
bility and pleaded C. 8., 987, as a defense. This statute provides, in 
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substance, that “no action shall be brought . . . to charge any 
defendant upon a special promise to answer the debt, default or mis- 
carriage of another person, unless the agreement upon which such action 
shall be brought, or some memorandum or note thereof, shall be in 
writing, and signed by the party charged therewith or some other person 
thereunto by him lawfully authorized.” The record discloses that the 
defendant received no property as a result of the transaction, and signed 
no letter or memorandum. The record further discloses that the entry 
on the letter of plaintiffs, dated 29 September, 1932, was not signed by 
E. Lyerly, nor is there evidence that he ever saw the letter or knew of its 
existence. 

The plaintiffs stake their case and assert lability against the defend- 
ant upon three theories, to wit: (1) That Walker Lyerly, the brother 
of defendant, and general manager of the corporation, was the agent of 
the defendant, with power and authority to bind him for the debts of the 
corporation; (2) that the course of dealing between the parties const1- 
tuted Walker Lyerly an agent of defendant by operation of estoppel; 
(3) that notice to the corporation of the terms upon which the lumber 
was shipped was binding upon the defendant, who was not only president 
and treasurer of the company, but who also owned a large portion of 
stock. 

The solution of the first question of law depends, in part, upon whether 
the defendant E. ae was an original promisor. All the decided 
cases construing C. 8., 987, are to the effect that if the party sought to 
be charged is in fact the direct paymaster or makes an original promise 
to answer for the debt of another that the statute of frauds constitutes no 
defense and affords no protection against hability. Peele v. Powell, 
156 N. C., 553, 73 S. E., 234; Handle Co. v. Plumbing Co., 171 N. C., 
495, 888. E., 514; McCall v. Instetute, 187 N. C., 757, 122 8. E., 850; 
Beck v. Halliwell, 202 N. C., 846, 163 S. E., 747. This idea was ex- 
pressed in Peele v. Powell, supra, as follows: “Where the promise is for 
the benefit of the promisor, and he has a personal, immediate, aud 
pecuniary benefit in the transaction, as in Neal v. Bellamy, 73 N. C., 
384, and in Dale v. Lumber Co,., 152 N. C., 653, or where the promise to 
pay the debt of another is all or part of the consideration for property 
conveyed to the promisor, as in Hockaday v. Parker, 53 N. C., 17, 

or is a promise to make good notes transferred in Sane of 
property, as in Adcock v. Fleming, 19 N. C., 225, . . . the promise 
is valid although in parol. 

“Lf, however, the promise does not create an original obligation, and it 
is collateral, and is merely superadded to the promise of another to pay 
the debt, he remaining liable, the promisor is not liable, unless there is a 
writing; and this is true whether made at the time the debt is created 
or not.” 
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The evidence in this case, as we interpret it, does not disclose that the 
defendant had “a personal, immediate, and pecuniary benefit in the 
transaction.” Of course, he was a stockholder and necessarily interested 
in the successful and profitable operation of the corporazion; but such 
interest was no more “personal and immediate” than the interest of a 
landlord in a profitable crop made by a tenant, and such interest was 
declared in Peele v. Powell, supra, to be insufficient without a written 
memorandum, although the landlord had verbally promised to pay the 
debt of the tenant. Consequently, it necessarily follows that no verbal 
promise by the defendant to pay the debt of the corporation would 1im- 
pose liability upon the defendant in view of the facts and circumstances 
disclosed by the present record. 

The next question is: Was there such a writing or written mem- 
orandum as the statute contemplates? Walker Lyerly, the brother of 
defendant, and general manager of the company, ordered lumber from 
the plaintiffs. The plaintiffs shipped the lumber and in acknowledging 
to the corporation the order and its thanks for the bus.ness, wrote in 
such letter of acknowledgment the words, “Our terms on this order are 
2%—20 days or a note for 60 days endorsed by Mr. E. Lyerly.” This 
letter was signed by the plaintiffs. There is no suggestion that even 
Walker Lyerly signed this memoranduin either in behalf of the com- 
pany or in behalf of the defendant E. Lyerly. Therefore, nothing else 
appearing, the plaintiffs were out of court. But the plaintiffs assert 
that on 15 June, 1932, the Yeager Manufacturing Company ordered 
lumber from them, and that Walker Lyerly, for and i1. behalf of the 
company, had signed an order containing the words “either discount or 
accept and endorsed by E. Lyerly.” Doubtless the words “accept and” 
are intended for the word acceptance. No point, however, is made of 
that. There was further evidence that the defendant E. Lyerly had 
paid for that car of lumber with a check signed by him as treasurer. 
There was no evidence that any acceptance had been given by him for 
such shipment, or that he had endorsed any negotiable instrument of 
any character evidencing the purchase price thereof. Indeed, the wit- 
ness for plaintiffs testified: “I never had any conversation with E. 
Lyerly about the purchase of lumber. I talked with hiro a little. No, 
I never asked him about guaranteeing any bills. In the eighteen 
months that I called on the Yeager Manufacturing Company and saw 
him time and again, I never mentioned to him one time whether he 
guaranteed these bills or whether he would be responsible for them, or 
anything like them.” 

Hence, as the defendant had never made an original promise or 
verbally agreed to become paymaster, and as there was no writing signed 
by him in compliance with the statute of frauds, his lability must rest 
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upon the notation made by Walker Lyerly on the order of 15 June, 
1932. Walker Lyerly was placed upon the witness stand by the plain- 
tiffs and testified that he had no authority to bind the defendant. 

Moreover, assuming that E. Lyerly was bound by the notation, the 
extent of his hability was for the purchase price of that particular car 
of lumber, and it 1s admitted that the same was paid in due time by the 
corporation. Such notation did not constitute a continuing guaranty 
as disclosed in Novelty Co. v. Andrews, 188 N. C., 59, 123 8. E., 314. 
The record discloses that the shipments-of lumber from the plaintiffs to 
the corporation were all independent transactions, and based upon inde- 
pendent orders. It follows, therefore, that E. Lyerly is not hable for 
the three cars of lumber in controversy, by virtue of the notation on the 
order of 15 June, 1932. 

Nor does the fact that the lumber was shipped to the corporation with 
a notation that E. Lyerly was to be responsible for the payment of the 
purchase price impose liability upon him. Asbury v. Mauney, 173 
N. C., 454, 92 8. E., 267; Bank v. Courtway, 200 N. C., 522, 157 S. E., 
864. It was held in the Courtway case, supra, that a resolution of the 
board of directors of a corporation did not impose personal hability upon 
them to the payce of a note. Manifestly, a letter written by a shipper 
would not impose a greater obligation than a formal resolution duly 
adopted. 

In the final analysis, the evidence discloses that E. Lyerly was not 
an original promisor or paymaster as contemplated by law, and that 
there was no writing signed by him or his agent “thereunto lawfully 
authorized,” and, consequently, the motion for nonsuit should have been 
granted. 

Reversed. 


ScuENCK, J., took no part in the consideration or decision of this case. 





HENRY ANGELOFF y. HEWITT FREEMAN. 


(Filed 10 October, 1934.) 


1. Bankruptcy C b— 
A trustee in bankruptcy is vested with title to the bankrupt’s property 
by operation of law as of the date the debtor is adjudged a bankrupt. 
U.S. C. A. Title 11, see. 110. 


2. Bankruptcy C e—Purchaser at trustee’s sale acquires title of trustee 
and may assert claim to property as real party in interest. 


Where the trustee in bankruptcy sells a chattel belonging to the debtor 
the purchaser obtains the title of the trustee which vested in the trustee 
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by operation of law as of the date of the adjudication of the debtor as a 
bankrupt, and the title of the purchaser at the trustee’s sale is superior 
to the title of a purchaser at a sheriff's sale held subsequent to the adjudi- 
cation in bankruptey under execution on a judgment docketed prior to 
such adjudication, and the purchaser at the trustee’s sale is the real party 
in interest and may assert in the courts of this State all rights which 
could have been asserted by the trustee. 


Crvin action, before Devin, J., at March Term, 1934, of Gates. 

In an action in Gates County, entitled “Corporation Commission v. 
Mrs. Fred T. Carrier,” a judgment for bank stock assessment was duly 
docketed against her on 8 March, 1930. Mrs. Carrier was a resident 
of Tennessee and owned a Packard automobile. On or about 1 Febru- 
ary, 19338, she left said automobile in the hands of the defendant in 
Gates County, North Carolina. Thereafter, and prior to 14 April, 1933, 
Mrs. Carrier filed a voluntary petition in bankruptcy in the District 
Court of the United States for the North Division of the Eastern Dis- 
trict of Tennessee, and on said date was duly adjudicated a bankrupt. 
On 11 May, 1933, Dayton Hunter, of Elizabethton, Tennessee, was duly 
appointed and qualified as trustee of said bankrupt estate. The auto- 
mobile was not listed in the schedule and this fact was discovered in the 
examination of the bankrupt before the referce, and thereupon the bank- 
rupt duly listed said automobile. Thereafter the trustee in bankruptcy, 
pursuant to an order duly made by the referee, sold the automobile at 
the postoffice building in Elizabethton, Tennessce, on 4 October, 1938, 
and the plaintiff became the purchaser thereof for the sum of $10.00, 
subject to any and all valid hens. Said sale was duly confirmed by the 
referee in bankruptcy on 18 October, 1933, and a bill cf sale was exe- 
cuted and delivered by the trustee to the plaintiff. The plaintiff came 
to North Carolina and made demand on the defendant for the car, and 
was informed that on 3 October, 1933, the sheriff of Gates County, 
under an execution duly issued on the bank assessment judgment, here- 
inbefore referred to, had duly sold said car at the courthouse door in 
Gatesville on 14 October, 1933, “when and where the defendant Hewitt 
Freeman beeame the purchaser thereof for the sum of 256.00,” and 
that the sheriff of Gates County had executed and delivered to said 
defendant a bill of sale for the automobile. 

There was evidence that the trustee in bankruptey had called upon the 
defendant several weeks prior to the sheriff’s sale and made an effort to 
obtain possession of the car, and that there had been corsiderable corre- 
spondence between the trustee in bankruptcy and the defendant. 

At the conclusion of the evidence the judge instructed the jury to 
answer the issue of ownership in favor of the plaintiff, and the issue of 
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value in the sum of $256.00, as said amount was the only evidence upon 
that issue. It appeared from the evidence that the defendant was en- 
titled to a storage hen in the sum of $44.90 upon said car, and thereupon 
judgment was entered that the plaintiff was the owner of said car and 
entitled to the possession thereof upon payment to the defendant of the 
sum of 544.90 storage charges, 

From the foregoing judgment the defendant appealed. 


A. Piston Godwin, C. Lee Richardson, and Thompson & Wilson for 
plainteff. 
Costen d Costen and John H. Hall for defendant. 


Pex Curtam. The Bankruptcy Act provides that upon the appoint- 
ment of a trustee that such trustee is “vested by operation of law with 
the title of the bankrupt as of the date he was adjudged a bankrupt,” 
ete, See U.S. C. A. Title 11, sec. 110. It also provides that the title 
to the property of a bankrupt which has been sold ‘shall be conveyed 
to the purchaser by the trustee.” 

The adjudication of bankruptcy in Tennessee was made on 14 April, 
1953, and thereupon the title to the automobile passed to the trustee by 
operation of the bankruptcy statute. Moreover, the trustee in bank- 
ruptcy conveyed such title as the bankrupt had to the plaintiff, and said 
sale was duly confirmed. Consequently, the plaintiff could assert in the 
courts of North Carolina all rights to the property which could be 
asserted by the trustee in bankruptcy, and was under the circumstances 
the real party in interest as contemplated by the laws of this State. 
Hlence, the judge ruled correctly. See Ward v. Hargett, 151 N. C., 365, 
66 8. E., 340; Straton v. New, 283, 518, 75 Law Ed., 1060; Ha Parte 
Baldin, 75 Law Ed., 674. 

Afhrmed., 





W. SCOTT RADEKER vy. ROYAL PINES PARK, INC., anp 
MARGUERITTE JACKSON, 


(Filed 10 October, 1984. ) 


Judgments K b—It will be presumed on appeal that findings upon which 
judgment is set aside under C. 8., 600, are supported by evidence. 

Where no evidence appears in the case on appeal from an order setting 

aside a judgment for surprise and excusable neglect under C. 8., 600, it 

will be presumed that the findings of fact are based upon sufficient evi- 

dence in the absence of exceptions to the findings, and the order will be 

aflirmed where the findings sustain the court's holding that movants have 
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shown excusable neglect and meritorious defense. As to whether the 
pleadings, judgment sought to be set aside, and the record incident thereto, 
and the motion and affidavit of movants may be treated as evidence, 
quere? 


Motion to set aside a judgment, heard before Pless, J., at June Term, 
1934, of Buxncomsr. Affirmed. 

This was a motion made before the general county court of Buncombe 
by the defendant Royal Pines Park, Ine., and intervenors Louis M. 
Bourne, Haywood Parker and John DuBose, under C. 8., 600, to set 
aside a judgment by default final rendered in said court in the above 
entitled cause on 19 December, 1932. From judgmer.t granting the 
motion the plaintiff appealed to the Superior Court, and from judg- 
ment there affirming the court below, appealed to this Court, assigning 
errors. 


Weaver & Miller for appellant. 
Bourne, Parker, Bernard & DuBose for appellees. 


Per Curtam. The judge of the general county court of Buncombe, 
“after hearing evidence for plaintiff and movants, and argument of 
counsel,” found the facts, and upon the facts so found leld, “in its dis- 
eretion and as a matter of law, . . . that the movants have shown 
excusable neglect and a meritorious defense,” and adjudged that the 
default judgment and the proceedings pursuant thereto, be “declared null 
and void and set aside,” 

No evidence appears in the case on appeal, unless the pleadings, the 
judgment sought to be set aside and the record incident thereto, and 
the motion and affidavit of the movants be treated as evidence. If 
these be so treated, they furnish sufficient basis for the findings of fact. 
If they be not so treated, then, in the absence of the evidence from the 
case on appeal, the findings of fact are presumed to be based upon sufh- 
elent evidence. ind withal there are no exceptions to the findings of 
facts. These findings are final and binding upon this Court. 

The findings of fact fully sustain his Honor’s holding that the movants 
have shown excusable neglect and meritorious defense. In no view of 
the case, therefore, should the judgment be reversed. Abbitt v. Gregory, 
195 N. C., 203; Bank v. Duke, 187 N. C., 386; Werl v. Woodard, 104 
N. C., 94, 

Affirmed. 
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BEAUFORT COUNTY v. JOHN A. MAYO. 
(Filed 31 October, 1984.) 


Taxation H b—Holders of pricr registered mortgage liens should be made 
parties in tax certiticate foreclosure. 


It is necessary that the holders of liens under prior registered mort- 
gages be made parties and be duly served with summons in proceedings 
to foreclose a tax sale certificate in order for the purchaser at the sale to 
obtain title free from the lien of the encumbrances, the holders of such 
liens being entitled to notice and an opportunity to be heard under the 
fundamental law of the land asa part of due process, and the provisions 
of ch. 260, sec. 5, Public Laws of 1981, cannot affect this fundamental 
right of notice and hearing. 


Stacy, C. J., dissents. 


APPEAL by defendant from Small, J., 20 August, 1984. From Beav- 
FoRT. Error. 

This was a submission of controversy without action, under the pro- 
visions of C. S., 626 to 628, inclusive, and the provisions of chapter 102, 
Public Laws of 1931, N. C. Code of 1931 (Michie), sections 628 (d) to 
628 (0), inclusive, generally designated as the Uniform Declaratory 
Judgment Act. The gist of the controversy is to determine the validity 
of tax foreclosure actious where holders of registered encumbrances were 
not made parties. 

The judgment of the court below is as follows: “This cause coming 
on to be heard by consent, before the undersigned judge, resident in the 
First Judicial District, upon a submission of controversy without action, 
the plaintiff being represented by Jumius D. Grimes, county attorney, 
and the defendant John A. Mayo being present in person representing 
himself: The court being of the opinion, after a careful review of the 
facts set forth in the submission of controversy without action, that the 
plaintiff is the owner in fee simple of the lands described in said sub- 
mission of coutroversy without action. 

“Tt is, therefore, ordered, adjudged and decreed that the contract be- 
tween the plaintiff and defendant for the sale of said lands is binding 
upon the defendant and the defendant is ordered, upon the tender to 
him of a good and sufhcient deed conveying said lands in fee simple in 
proper form, properly executed, to pay the purchase price for said lands 
as set out in said submission of controversy without action: It is fur- 
ther ordered that the plaintiff recover the costs of this action, to be 
taxed by the clerk.” 

Defendant made numerous exceptions and assignments of error and 
appealed to the Supreme Court. The material one and necessary facts 
will be set forth in the opinion. 
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Junius D. Grimes for plaintiff. 
John A. Mayo, in propria persona. 


OCrarxson, J. The defendant made a contract to purchase a fee- 
simple title, free of encumbrances, from plaintiff, certain tracts of land 
in Beaufort County, N. C., containing approximately 26,149 acres, for 
the suin of $12,959.80. The plaintiff claimed title to seme under four 
tax foreclosure suits instituted by plaintiff against the J. & W. Land 
Company (abbreviation for Jamesville and Washington). The defend- 
ant refused to carry out his contract, contending that plaintiff did not 
have a fee-simple title to the land, free of encumbrances. The plaintiff 
in its contract agreed to execute and deliver “a good and sufficient deed 
for the said lands above described with special covenants of warranty.” 
We think the contention of defendant is correct. 

The facts agreed to, in part, are as follows: “That the J. & W. Land 
Company was created and organized as a corporation under the laws 
of North Carolina on 18 November, 1919, and on and prior to the first 
day of May, 1928, was the owner in fee simple of the ]ands which are 
the subject of this controversy, including both those ly1ag in Washing- 
ton Township and those lying in Long Acre Township; but the owner- 
ship of the said J. & W. Land Company was subject to a timber contract 
with the Interstate Cooperage Company, dated 1 May, 1923, and regis- 
tered 28 May, 1923, in Book 245, page 149, of the Beaufort County 
records; and said ownership was also subject to a deed cf trust to A. D. 
MacLean, trustee for Interstate Cooperage Company to secure certain 
indebtedness therein recited as owing to the Interstate Cooperage Com- 
pany, which deed of trust is dated 1 June, 1923, and registered 2 June, 
1928, in Book 246, page 7, of the Beaufort County records: 

“And said title of the said J. & W. Land Company was also subject to 
a deed of trust to the Trust Company of Washington, dated 1 July, 
1923, and registered 25 July, 1923, in Book 246, page 21, of the Beau- 
fort County records, to secure the indebtedness referred to in said deed 
of trust. 

“That the time to exercise the rights given under said timber deed 
has not expired by the terms of said timber deed; and neither said 
timber deed nor the deed of trust to A. D. MacLean nor the deed of trust 
to the Trust Company of Washington have been canceled upon the 
publie records of Beaufort County; and the Interstate Cooperage Com- 
pany is a corporation organized under the laws of New York, but having 
its principal place of business at Belhaven, Beaufort County, N. C., 
where it has a large sawmill and lumber manufacturing plant, and 
A. D. MacLean is a citizen of Beaufort County, North Carolina, and 
was a resident of Beaufort County until some time in the month of 
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iene , 1933, and the Trust Company of Washington is a corpora- 
tion organized and existing under the laws of North Carolina, with its 
principal place of business at Washington, North Carolina.” 

Twenty-two thousand nine hundred ninety-nine acres of the land 
assessed for tax on 1 May, 1928, of the J. & W. Land Company, was 
valued at $129,695. In the foreclosure suits, action is brought by plain- 
tiff against the J. & W. Land Company, but those who have encum- 
brances or other interest in the land are not made parties. 

In the foreclosure suits no summons was issued: (1) Against the 
Interstate Cooperage Company that had an unexpired timber deed duly 
recorded on the land; (2) A. D. MacLean, trustee for Interstate Cooper- 
age Company to secure certain indebtedness therein recited—the deed of 
trust being duly recorded; (3) Trust Company of Washington, trustee, 
to secure certain indebtedness therein recited—the deed of trust being 
duly recorded. 

The instruments were registered in the above-named order or priority 
and are not canceled of record and not barred by the statute of lmita- 
tion. 

In the statement of facts agreed on in this aspect is the following: 
“That neither the Interstate Cooperage Company nor A. D. MacLean, 
trustee, nor the Trust Company of Washington, trustee, have been made 
parties defendant in their own names to the foreclosure suits above 
referred to, nor has service of process been had on them except as they 
are embraced within the designation of ‘all other persons claiming an 
interest in the subject-matter of this action,’ and except as advertise- 
ment has been made in the newspapers and at the courthouse door as 
provided by law and as shown on Exhibits 7, 11, 17, and 21 hereto 
attached. 

“That neither the Interstate Cooperage Company nor A. D. MacLean, 
trustee, nor the Trust Company of Washington, as trustee, filed with the 
register of deeds of Beaufort County any paper or list containing the 
names of taxpayers on whose property a len or interest is held, as pro- 
vided by chapter 260, Public Laws of 1931.” 

We think that the only exception and assignment of error made by 
defendant, necessary to determine this controversy, is as follows: ‘To 
the invalidity of the judgments because of the failure to make as parties 
in the tax foreclosure suits Interstate Cooperage Company, .\. D. Mac- 
Lean, trustee, and the Trust Company of Washington, trustee, each of 
whom 1s a necessary party to each of said suits.” 

We think this exception and assignment of error must be sustained. 
The principle is well stated in 21 R. C. L. (Process), sec. 8, page 1262: 
“It is a principle that les at the foundation of all jurisprudence in 
elvilized countries that a person must have an opportunity of being 
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heard before a court can deprive him of his rights. Any other doctrine 
would be antagonistic to our form of government and to the provisions 
of our Constitution. No court, in the ordinary administration of jus- 
tice, in common-law proceedings, can exercise jurisdiction over a person 
unless he shall voluntarily appear, or is found within the jurisdiction of 
the court, so as to be served with process. Therefore, in order to author- 
ize a court to determine the adverse claims of parties touching their 
rights in things, judicial process is indispensable. Until notice is given, 
the court has no jurisdiction in any case to proceed to judgment, what- 
ever its authority may be, by the law of its organization, over the 
subject-matter. Judgment without notice wants all the attributes of a 
judicial determination; it is judicial usurpation and oppression, and 
can never be upheld where justice is justly administered. The mere 
fact that a defendant has knowledge of a suit, pending against him, is 
not sufficient to give the court jurisdiction. Even in proceedings im rem 
notice, either actual or constructive, is required, in orde: that the judg- 
ment may have any validity. But notice is for the sole benefit of the 
defendant to afford him an opportunity of being heard on the claim or 
the charges made against him. It is not required for the protection of 
the plaintiff. Moreover, a party may waive his right to have a suit 
begun against him by process, and he does so by making a voluntary 
appearance, or by authorizing another to appear for him. If jurisdic- 
tion is once lost, it can be regained only by a second service of process.” 

Notice and an opportunity to be heard is a fundamertal principle of 
our jurisprudence, It is of vital importance and constitutes due process 
of law. Markham v. Carver, 188 N. C., 615. The Constitution of 
North Carolina, Art. I, sec. 29, says: “A frequent recurrence to 
fundamental principles is absolutely necessary to preserve the blessings 
of liberty.” The great lawgiver, Moses, said, Deut., ch. 19, part of 
verse 14: “Thou shalt not remove thy neighbor’s landmark which they of 
old time have set in thine inheritance.” 

As far as the human can make it so, law should be an exact science— 
orderly procedure and orderly government are necessary for the law of 
hfe. Law is not a “feather on the water” and it should not be “quick- 
sand” to trap the unwary. 

In Gammon v. Johnson, 126 N. C., 64 (65), 1s the following: “In 
general all encumbrancers, whether prior or subsequent encumbrancers, 
as well as the mortgagor, should be parties to a proceeding for fore- 
closure, and judgment creditors as well as mortgagees. Hinson v., 
Adrian, 86 N. C., 61; LeDuc v. Brandt, 110 N. C., 289.” 

In Jones v, Williams, 155 N. C., 179 (185), citing Wiltsie Mortgage 
Foreclosures, sec. 61, is the following: “All authorities in all countries 
where mortgages are foreclosed by equitable actions are agreed that sub- 
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sequent and junior mortgagees are necessary parties to the foreclosure of 
a prior mortgage in order to extinguish and cut off their liens. The 
action can be sustained without them, but a defective title would be 
offered at the sale which no court would compel a bidder to accept. The 
rule has long been settled that in a bill to foreclose a mortgage, the rights 
of encumbrancers not made parties to the suit are not barred or affected 
by the decree. .If a junior mortgagee is omitted, as a party, his remedy 
is to redeem from the sale under foreclosure.” . . . Atp.190: “The 
rule rests upon the reasonable assumption that the junior encumbrancer 
has an interest which should be protected by the courts, and which 
eannot be taken from him or impaired without notice and an oppor- 
tunity to be heard. ‘It has long been the received rule (expressed in the 
maxim audi alteram partem), that no one is to be condemned, punished 
or deprived of his property in any judicial proceeding, unless he has had 
an opportunity of being heard.’ Broome Legal Maxims (8 Ed.), p. 112.” 

N. C@, Practice and Procedure in Civil Cases (MeIntosh), p. 217, 
speaking to the subject: “As to prior and subsequent encumbraucers, it 
is generally held that, if the purpose of the proceeding is to get a sale 
of the property discharged of all liens so that a purchaser will be pro- 
tected, it 1s necessary that they should be made parties. The prior mort- 
gagee has the first right and if the land is sold at the suit of a subsequent 
mortgagee, the purchaser will take it subject to the lien of the prior 
mortgage. If subsequent mortgagees are not made parties, it was for- 
merly held that the sale of the land would discharge their liens, which 
would be transferred to the fund received; but it is now held that subse- 
quent mortgagees or lienholders are not bound by the action unless they 
are made parties, and that they would still have the right to redeem.” 

In Madison County v. Coxe, 204 N. C., 58 (66), it is said: “Plaintiff 
cites Orange County v. Wilson, 202 N. C., 424, at page 427, it is clearly 
stated: ‘Besides, the trustees of the petitioners were parties defendant 
and were served with process. Gammon v. Johnson, 126 N. C., 64; 
Jones v. Williams, 155 N. C., 179.” Guy v. Harmon, 204 N. C., 226 
(227); Welkes County v. Forester, 204 N. C., 168; Bank v. Thomas, 
204 N. C., 599 (601-2); Buncombe County v. Arbogast, 205 N. C., 745; 
Buncombe County v. Penland, 206 N. C., 299 (303). The case of Street 
v. Hildebrand, 205 N. C., 208, is easily distinguishable—the question 
here was not considered in that case. 

N.C. Code, 1931 (Michie), sec. 8037, page 2269, in part is as follows: 
“Every holder of a sheriff’s certificate of sale of real estate for taxes 
shall have the right of lien against all real estate described in the certifi- 
cate as In case of mortgage. . . . Such relief shall be afforded only 
in an action in the nature of an action to foreclose a mortgage,” etc. 
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The General Assembly, by chapter 260, Public Laws 1931, sec. 5, 
provides for a “mass pubheation.” In part, it is as follows: “The per- 
son in whose name said real estate has been listed for taxation, together 
with the wife or husband, if married, shall be made defendants in said 
action and shall be served with process as in civil actions. Notice, by 
posting at the courthouse door, shall be given to all other persons claim- 
ing any interest in the subject-matter of the action to appear, present 
and defend their claims,” etc. This was adverted to in Orange County 
v. Jenkins, 200 N. C., 202, and Orange County v. Wilson, 202 N. C., 424. 

We do not think chapter 260, Public Laws of 1931, sec. 8037-b, page 
322, can affect the fundamental law requiring notice and an opportunity 
to be heard. It is, in part, as follows: “Between the first day of 
December and the first day of May after taxes are due, any henholder or 
interested party may file a hst with the register of deeds. containing the 
names of taxpayers on whose property a lien or interest is held showing 
such information with respect to each of such taxpayers as is herein- 
after required to be recorded, by said register of deeds.” . . . “And 
if such list contains the name of the defendant in the action, shall be 
made parties to said action and the cost of the service of the summons 
shall be taxed against the henholder. The rights of such henholders 
shall not be attected unless made parties to the action.” 

For the reasons given, in the judgment of the court be.ow there is 

Error. 


Stacy, C, J., dissents. 





THE BANK OF BEAUFORT, BEAUFORT, N. C. (And W. A. ALLEN, 
LIQUIDATING AGENT OF THE BANK OF BEAUFORT, anp MRS. D. M. 
DENOYER, ApDDITIONAL Parties PuaIntTiFF), v. THE COMMERCIAL 
NATIONAL BANK OF RALEIGH, N.C. (ann L. A. LENTZ, RECEIVER oF 
COMMERCIAL NATIONAL BANK OF RALEIGH, N. C., ADDITIONAL 
PARTIES DEFENDANT). 

(Filed 31 October, 1934.) 


1. Trial D a—On motion of nonsuit all the evidence is to be considered 
in the light most favorable to plaintiff. 


Upon a motion as of nonsuit, all the evidence, whether offered by plain- 
tiff or elicited from defendant’s witnesses, is to be consiclered in the light 
most favorable to plaintiff, and he is entitled to every r2asonable intend- 
ment thereon and every reasonable inference therefrom, and the motion 
should be denied if there is any sufficient evidence on the whole record to 
warrant a recovery by plaintiff. C. S., 567. 
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2. Evidence N b— 
An essential fact may be proven by circumstantial evidence. 


3. Brokers C d—Evidence that bonds given to broker were the same that 
broker deposited with bank with draft for collection held sufficient. 
In this case there was evidence that a customer of a bank, in accordance 
with an agreement negotiated through the bank, sent two North Carolina 
bonds to a brokerage firm for sale at a fixed price, and that on that day 
the brokerage firm deposited in a local bank two North Carolina bonds 
with draft attached drawn on a New York bank in the sum agreed upon 
for the sale of the bonds: Held, the evidence was sufficient to be sub- 
mitted to the jury in the customer's action to recover the proceeds of the 
draft as to the identity of the customer’s bonds and the bonds deposited 
by the brokers. 


4, Same: Banks and Banking C c — Evidence that bank received draft 
from broker as collecting agent held sufficient to be submitted to 
jury. 

Evidence that a brokerage firm deposited in a local bank a draft drawn 
on a bank in another state, using the local bank’s regular deposit slip, 
which gave it the right to charge the item back to the firm's account if 
not collected, is held sufficient to sustain the jury's finding that the local 
bank was an agent for collection of the draft and not a purchaser thereof 
in an action by customer of the brokerage firm to recover the proceeds 
of the draft. 


©». Banks and Banking H e—Evidence that bank was trustee of proceeds 
of draft, entitling owner to preference held sufficient for jury. 
I:vidence that a bank received a draft from a brokerage firm for col- 
lection, and that prior to the collection of the draft, plaintiff's agent, upon 
the insolveney of the brokerage firm, notified the bank that the draft 
represented the purchase price of plaintiff's bonds sold by plaintiff 
through the brokerage firm, and that the proceeds of the draft belonecd 
to plaintiff, ¢s keld sufficient to sustain the jury’s finding that upon the 
collection of the draft the bank held the proceeds thereof as trustee for the 
plaintiff, the plaintiff being the owner thereof and not the brokers, and the 
bank had no right to credit the draft before it had been collected to a 
note due the bank by the brokerage firm, and upon the bank's later in- 
solvency plaintiff was entitled to a preference in its assets for the amount 
collected on the draft by the bank. 
* 


AppeaL by defendant from Daniels, J., and a jury, at June Term, 
1934, of Carteret. No error. 

This is a civil action, originally brought by the Bank of Beaufort 
against the Commercial National Bank of Raleigh, to recover the sum 
of 2,080, the proceeds from the sale of two North Carolina State High- 
way Serial Bonds, No. 55480 and No. 55496. After the action was 
commenced, both the plaintiff bank and defendant bank went into liqui- 
dation and the receiver of each made parties. 

During the trial of the action before his Honor, F. A. Daniels, judge 
presiding, and a jury, at the June Term, 1934, of the Carteret County 
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Superior Court, it developed that Mrs. D. M. DeNoyer was the owner of 
the two bonds in question prior to their sale, and she was, by consent of 
parties plaintiff and defendant, made a party plaintiff. 

The following issues were submitted to the jury and their answers 
thereto: ‘“(1) Were the bonds attached to the draft deposited with the 
Commercial National Bank, the identical bonds sent by the Bank of 
Beaufort to Durfey & Marr for sale for the benefit of Mrs. D. M. 
DeNoyer? <A. ‘Yes.’ (2) Did the Commercial Natior.al Bank receive 
said draft as purchaser or for collection? <A. ‘For collection. (38) Was 
the Commercial National Bank trustee for Mrs. DeNoyer for the pro- 
ceeds of said bond? A. ‘Yes.’ ” 

The court below rendered judgment on the verdict. The defendant 
made numerous exceptions and assignments of error and appealed to the 
Supreme Court. The material.ones and necessary facts will be set forth 
in the opinion. 


Julius &. Duncan for plaintrff. 
Jones & Brassfield and C. R. Wheatley for defendant. 


CrarKkson, J. At the close of plaintiff’s evidence and at the close of 
all the evidence, the defendant made motions for judgment as in case 
of nonsuit. C. S., 567. The court below overruled these motions and 
in this we can see no error. 

On motion for judgment as in case of nonsuit, the evidence is to be 
taken in the light most favorable to the plaintiff and he is entitled to the 
benefit of every reasonable intendment upon the evidence and every 
reasonable inference to be drawn therefrom. 

An exception to a motion for judgment as in case of nonsuit taken at 
the close of the plaintiff’s evidence and renewed by defendant after the 
introduction of his own evidence, does not confine the appeal to the 
plaintiff’s evidence alone and a judgment will be sustained under the 
second exception, 1f there is any evidence on the whole record that plain- 
tiff is entitled to recover. 

The defendants contend: (a) There was no evider.ce to submit to 
the jury that the two North Carolina bonds attached to the draft drawn 
by Durfey & Marr on 9 September, 1930, and deposited in the Commer- 
cial National Bank of Raleigh were the same bonds forwarded by mail 
to Durfey & Marr by the Bank of Beaufort on the same day. 

“(b) The evidence does not disclose that the Commercial National 
Bank of Raleigh accepted the draft drawn by Durfey & Marr on 9 Sep- 
tember, 1930, and to which was attached two North Carolina State 
Bonds for collection, but on the other hand became the owner of the 
draft.” 
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It is too well settled to need cite authorities that a fact can be proved 
by circumstantial as well as direct evidence. J. A. Hornaday, former 
cashier of the Bank of Beaufort, testified to the effect: That a chent 
or customer of the bank, D. M. DeNoyer, on 6 September, 1930, came to 
the bank with two North Carolina Bonds of $1,000 each, to sell same. 
He inquired of Durfey & Marr, who were brokers in Raleigh, North 
Carolina, to see what he could get for the bonds. They gave a price of 
$1,040 and accrued interest—or $2,080 for the two bonds. This infor- 
mation Hornaday gave his customer, who expressed his willingness to 
sell the bonds at that price. 

On 9 September, Hornaday sent the bonds by mail to Durfey & Marr. 
He learned that the brokers had gone into receivership. He went to 
Raleigh and, after going to the office of the brokers, he then went to see 
E. B. Crow, vice-president and cashier of the Commercial National 
Bank, of Raleigh, North Carolina. This was on or about 11 September, 
1930. Hornaday told him that these bonds had been sent to Durfey & 
Marr by the Bank of Beaufort and they belonged to their client or cus- 
tomer. “Mr. Crow told me that Durfey & Marr had brought two North 
Carolina Bonds to the bank, together with other security, and had drawn 
a draft on some bank in New York, with the securities attached.” 

E. B. Crow testified that Durfey & Marr “made a deposit on the 9th, 
of $2,184.12, and deposited $2,000 worth of bonds. . . . On the 
bottom of the deposit slip is the following printed matter: ‘Depositor 
agrees that all items for credit or for collection are received by this bank 
subject to the conditions printed on the back of this shp.’ There is 
nothing on the back of this shp. . . . I would not now say that this 
deposit slip covers these bonds. When an item is accepted for collection 
there is print on the reverse side of the deposit slip. The carbon copy 
would have printing on it. It was the form that was in use by all the 
banks, giving them the right to charge back an item.” 

We think that the evidence is sufficient to have been submitted to the 
jury that the draft deposited with the Commercial National Bank with 
bonds attached were the identical bonds sent by Hornaday to Durfey & 
Marr, for sale for the benefit of the plaintiff, Mrs. D. M. DeNoyer. 

Did the Commercial National Bank receive said draft as purchaser 
or for collection? The jury answered ‘For collection,” and we think 
the evidence ample to sustain this issue. 

The “depositor’s slip,” on its face, stated “Depositor agrees that all 
items for credit or for collection are received by this bank subject to the 
conditions printed on the back of this slip.” Nothing was on the back 
of the shp, but E. B. Crow testified: “It was the form that was in use 
by all the banks, giving them the right to charge back an item.” 

In Yextile Corp. v. Hood, Comr. of Banks, 206 N. C., 782 (788), 
speaking to the subject: “The first question involved: Did the checks 
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deposited in the bank under the facts as agreed upon become the prop- 
erty of the bank, or, pending collection, were they helc. by the bank as 
agent for the plaintiff? We think they were held by the bank as agent 
for the plaintiff. We think under all the facts and circumstances of 
this case that the bank, by express contract, was an agent for collection; 
the contract in clear language so states. In Worth Co. v. Feed Co., 172 
N. C., 3385 (842), citing numerous authorities, this Court said: ‘The 
rule prevails with us, and it is supported by the weight of authority else- 
where, that if a bank discounts a paper and places the amount, less the 
discount, to the credit of the endorser, with the right to check on it, and 
reserves the right to charge back the amount if the paper is not paid, by 
express agreement or one implied from the course of dealing, and not by 
reason of liability on the endorsement, the bank is an agent for collection 
and not a purchaser.” Temple v. LaBerge, 184 N. C., 252; Sterling 
Mills v. Milling Co., 184 N. C., 461; Bank v. Rochamora, 193 N. C4 45 
Denton v. Milling Co., 205 N, C., 77; 42 A. L. R., p. 494.” 

Was the Commercial National Bank trustee ‘for Mrs. DeNoyer for 
the proceeds of said bonds? The jury answered “Yes” and we think the 
evidence ample to sustain this issue. 

Hornaday testified in regard to the bonds: “I learned that Durfey 
& Marr had failed. . . . They belonged to us until sold. 

I went after them and went in the office of Durfey & Marr and called 
for them. I then went to the Commercial National Bank and got an 
audience with Mr. Crow, who was vice-president and cashier of that 
institution. He told me that the bonds had been accepted for collection, 
but later he had credited them to the account of Durfey & Marr and 
applied the proceeds to the indebtedness of that firm. J asked him if he 
had received the proceeds from New York and he said ‘No’ . . . I 
asked where the bonds had been sent and he said to the Hanover Na- 
tional Bank. In consequence of that information, I wired the Hanover 
National Bank advising the conditions under which the bonds were sent. 

At that time I made inquiry of Mr. Crow as “o any return on 
the draft from the bank to which he said he had sent it. He said there 
were no returns on it. . . . <At the time I talked with Mr. Crow, 
he told me that the bonds were transmitted with the draft attached, and 
that the draft was drawn by Durfey & Marr. . . . He said that it 
was taken for collection, but later credited on the indebtedness of Durfey 
& Marr, Mr. Crow told me that the draft was deposited in the bank 
elther late in the evening or the next morning, and the following after- 
noon they gave credit for it. I do not recall whether it was the after- 
noon of the 9th, or the morning of the 10th. I do not recall that I saw 
Mr. Crow but one time. He told me that he had later transferred the 
item from a collection to a credit.” 
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The bonds were sent to Durfey & Marr as brokers, or agents, to sell. 
Black’s Law Dictionary (3d Ed.), at p. 252, defines Broker as follows: 
“An agent employed to make bargains and contracts between other per- 
sons, in matters of trade, commerce, or navigation, for a compensation 
commonly called ‘brokerage.’ Story Ag., sec. 28.” 

The evidence was to the effect that as agents for Mrs. DeNoyer, 
through the Bank of Beaufort and the brokers, the bonds were sold by 
the brokers and draft drawn, with the bonds attached, on the Hanover 
National Bank. The draft, with the bonds attached, was deposited for 
collection in the Commercial National Bank of Raleigh, North Caro- 
lina, and before the proceeds of this draft was collected for Durfey & 
Marr, agents, the Commercial National Bank, on 10 September, 1930, 
credited same on a note of Durfey & Marr, which was at that time due 
or past due. The Commercial National Bank knew Durfey & Marr 
were insolvent and on 11 September it had notice before the draft, with 
the bonds attached, was paid, that the proceeds of the bonds belonged 
to Mrs. DeNoyer. In fact, Hornaday testified: “I asked him if he had 
received the proceeds from New York and he said ‘No’ . . . There 
were no returns on it.” 

Hornaday further testified: “In sending the bonds, I was acting 
under instructions of the bank’s customer and the bank never acquired 
the bonds except as agent. As I understood, the Bank of Beaufort was 
acting as agent of Mr. DeNoyer in selling the bonds and never paid one 
dollar for them.” 

According to the evidence on the part of plaintiff, the draft, with the 
bonds attached, had not been paid when notice was given to the Com- 
mercial National Bank by Hornaday. The bank was an agent for col- 
lection and the draft, with the bonds attached, was not the property 
of the bank when the notice was given. The bank, by appropriating the 
proceeds of the draft to its own use, became a trustee ex maleficio, 

In 1 Mechem on Agency (2d Ed.), part of sec. 1850 (pages 988-989- 
990), ts the following: “It may be stated as a general principle that, 
wherever property or funds have come into the hands of the agent 
impressed with a trust in favor of the principal, such property or funds 
may be followed by the principal as long as they can be identified until 
they come into the possession of a bona fide purchaser for value without 
notice of the trust. So, if the property or funds have been disposed of 
or reinvested by the agent, the trust will in equity adhere to the proceeds 
in his hands in the same manner and to the same extent as to the original 
estate; that is, as long as they can be traced and until they are acquired 
by a bona fide purchaser without notice. It does not matter that the 
legal title to the fund may have changed. Equity will follow it through 
any number of transmutations and preserve it for the owner so long as it 
can be identified. And if it cannot be identified by reason of being 
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mingled with the funds or property of the agent, ther. the principal, 
though he may not be able to identify his fund specifically, will be 
entitled to a charge upon the whole mass to the extent that the trust 
fund is traceable into it, and has operated to enhance it. . . . In 
case of the bankruptcy of the agent, neither the property nor the money 
would pass to his assignees for general administration, but would be 
subject to the paramount claim of the principal.” Bank v. Crowder, 
194 N. C., 812; Wood v. Bank, 199 N. C., 371. 

We see no error in the court below in refusing to give defendant’s 
prayer for instruction or in the charge as given. 

In the judgment of the court below we find 

No error. 





L. M. SAVAGE, INDIVIDUALLY, AND AS A MEMBER OF PARTNERSHIP OF SAVAGE 
SEED COMPANY, AND As ADMINISTRATOR OF J. E. SAVAGE, DECEASED, 
v. R. E. CURRIN, LIZZIE CURRIN, ann GEORGE PEED. 


(Filed 81 October, 1934.) 


1. Pleadings F a— 


The granting of a bill of particulars pursuant to C. S., 534, lies in the 
sound diseretion of the trial judge. 


2. Pleadings F c— 


Where a motion for a bill of particulars is allowed the evidence offered 
at the trial must be confined to the specific items set forth in such bill. 


8. Same— 

Where plaintiff's failure to comply with an order of the court.to file an 
itemized statement of the account sued on is due to «he fact that his 
records had been destroyed by fire, plaintiff is not precluded by his failure 
to comply with the order from establishing the debt Ly competent evi- 
dence. C. S8., 534. 


4. Account Stated A a— 


The acceptance of an account rendered or the failure to object to its 
correctness Within a reasonable time creates a new contract to pay the 
amount due, and the creditor may maintain an action on such new 
promise. 


. Limitation of Actions E c— 


Upon the plea of the statute of limitations the burden is on plaintiff to 
show that his claim is not barred. 


1 | 


6. Same—Where plaintiff offers no evidence that claim is not barred, 
defendant’s motion of nonsuit on plea of statute is properly granted. 
Where plaintiff resists defendant’s plea of the statute of limitations 
solely on the ground that defendant left the State prior to three years 
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from the accrual of the cause of action, and defendant denies the allega- 
tion of nonresidence, in the absence of evidence by plaintiff in support of 
the allegation of nonresidence, defendant’s motion as of nonsuit is prop- 
erly allowed. 


Civit action, before Cowper, Special J., at May Term, 1934, of Pirt. 

A partnership, known as the Savage Seed Company, operated a mer- 
cantile establishment in the town of Greenville, North Carolina, and it 
was alleged that the defendant R. E. Currin bought from time to time 
goods, wares and merchandise consisting of flour, meat, hay, beans, etc., 
from said partnership during the year 1922, and that there was a balance 
of $245.00 due on the account. The books and records of the partner- 
ship were destroyed by fire in 1924. On 23 November, 1933, the plain- 
tiff filed an affidavit in the Superior Court of Pitt County, alleging that 
the defendants R. E. Currin and Lizzie Currin, his wife, were residents 
of the State of Georgia and had removed from this State with intent to 
defraud their creditors. Upon such affidavit the plaintiff applied for a 
warrant of attachment against a certain lot of tobacco in the possession 
of defendant George Peed, which it was alleged belonged to the defend- 
ants Kk. E. Currin and Lizzie Currin. It was further alleged in the 
complaint that the tobacco then in Pitt County, North Carolina, in 
possession of said Peed was worth approximately $1,000. A warrant of 


‘ 


attachment was duly issued and served. The defendant R. E. Currin 
filed an answer alleging that he had resided in Pitt County, North Caro- 
lina, continuously “from prior to 1922 until during the year 1926, and 
if he had incurred any indebtedness with the plaintiff, which he denies, 
during the year 1922, same is barred by the three-year statute of limi- 
tations, and that he hereby pleads same to the bar of any recovery in this 
action.” Thereafter the defendant R. E. Currin, Jr., was granted per- 
mission to interplead by reason of the fact that he claimed the tobacco 
attached in Pitt County as his property and not the property of his 
father and mother, R. E. Currin and Lizzie Currin. He alleged that 
he planted and cultivated the tobacco in controversy in the State of 
Georgia and sent it to North Carolina for sale. Other appropriate 
pleadings were filed, and thereafter the defendant served notice upon the 
plaintiff “to produce an itemized statement showing the indebtedness 
sued upon.” The plaintiff answered the notice, declaring that their books 
and records had been lost or misplaced as a result of a fire, “which 
burned and destroyed their original entry book and ledger, and the plain- 
tiff has only a summary statement of said account set up in a book 
showing the accounts and amounts thereof due the plaintiff, and for 
that reason is unable to furnish an itemized statement of the account 
sued on, which was made with the plaintiff during the years 1921 and 
1922.” It was further alleged by the plaintiff in answer to said notice 
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that the defendant R. E. Currin had admitted the correctness of the 
account and had promised to pay same. 

At the trial the plaintiff offered evidence tending to show a balance 
on the account for the year 1922 of $245.00, and that same was due by 
the defendant. A witness for plaintiff said: “I talked the matter over 
with Mr. Currin as to the amount. He looked over the account. He 
never disputed it. I think we agreed about it.” This conversation took 
place in the fall of 1923. Witness further testified: “M[r. Currin said 
just as soon as he sold his property he would pay me. I was talking 
about getting judgment. . . . I saw Mr. Currin; he was selling 
his crop; he said, ‘Yes, I am going to sell out what I have and am going 
to Georgia” . . . It was right in the store. When he walked in I 
spoke about this account. He said he could not pay it, but was fixing 
to sell his property, and as soon as he got the money he would pay up. 
I don’t know about what time it was. Could not say whether it was 
December or January. We were standing at the desk. He was close 
by, the account was present. . . . It was itemized. We had a fire 
in 1924. I don’t know what became of my books, most of them were 
destroyed. . . . I think the account of Mr. Currin was burned. I 
have made a thorough search. . . . When I called Mr. Currin into 
the office and asked him about the account I think I liad the account 
before me. . . . He did examine the account. He never said any- 
thing at all, but did say as soon as he disposed of the land he was going 
to pay it, and that the account was before him at the time he made the 
statement. . . . The item referred to here on account of R. E. 
Currin is the balance due on the ledger account shown him at the time. 

I have no book in court which I have said Mr. Currin had 
before him when any conversation took place between us,,that is, the 
book opened up before him when he made the statemer.t which I have 
testified about. I have no such book and no such book has been opened 
in court. J made an effort to find it. I think it was burned. I haven’t 
seen it since the fire.” 

At the conclusion of plaintifi’s evidence the trial judge was of the 
opinion that there was “no evidence in the record in any way showing 
any such account, either for the year 1922 or for the year 1923, and 
that upon the whole of the evidence the motion of defendants for judg- 
ment of nonsuit should be allowed.” 

From the foregoing judgment plaintiff appealed. 


S.J. Everett for plaintiff. 
J. iH, Harrell for defendants, 


Broepen, J. (1) What is the effect of a request for a bill of par- 
ticulars, as provided by C. S., 534? 
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(2) Is the claim of plaintiff barred by the statute of limitations? 

At the outset it must be noted that the granting of a bill of particulars 
pursuant to C. §., 534, les in the sound discretion of the trial judge. 
Temple v. Telegraph Co,, 205 N. C., 441, 171 S. E., 630. When such 
bill of particulars is required or allowed the evidence offered at the trial 
must be confined to the specific items set forth in such bill. Gruber 
v. Ewhanks, 199 N. C., 335, 154 8. E., 318; Pemberton v. Greensboro, 
N.C., 205 N. C., 599, 172 8. E., 196. 

In the case at bar the plaintiff could not furnish the items constituting 
the account for the alleged reason that his books had been destroyed by 
fire. Manifestly under such circumstances the failure to file a list of 
the items constituting the claim did not preclude the plaintiff from 
establishing his debt by competent evidence. Otherwise, a fire would 
discharge a valid debt. Moreover, there was evidence that the defendant 
R. E. Currin had examined the account in the store of plaintiff, had 
observed the balance due and had promised to pay it. Consequently, 
the plaintiff was entitled to maintain his cause of action upon such 
promise. It is accepted law in this jurisdiction that when an account 
is rendered and accepted, or when so rendered there is no protest or 
objection to its correctness within a reasonable time, such acceptance or 
failure to so object creates a new contract to pay the amount due. (Gooch 
v. Vaughan, 92 N. C., 610; Copeland v. Telegraph Co., 136 N. C., 11, 
48S. E., 501; Davis v. Stephenson, 149 N. C., 118, 62 8S. E., 900; Aich- 
ardson v. Satterwhite, 203 N. C., 118, 164 8. E., 825. 

Therefore the plaintiff offered competent evidence tending to estab- 
lish the hability of defendant R. E. Currin upon the account in con- 
troversy. 

However, the plea of the statute of limitations is a lion in the path 
of recovery. The account was made in 1922. The promise to pay was 
made in 1923. The suit was instituted in November, 1933. Upon the 
plea of the statute of limitations the burden is upon the plaintiff to 
show or to offer evidence tending to show that he has brought a live 
claim to court. Rankin v. Oates, 183 N. C., 517, 112 8. E., 382; Phillips 
v. Penland, 196 N. C., 425, 147 8. E., 731; Drinkwater v. Telegraph Co., 
204 N. C., 224, 168 S. E., 410. 

While the plaintiff alleged that the defendants R. E. Currin and 
Lizzie Currin left the State in January, 1924, and since said time have 
been residents of the State of Georgia, such allegation was specifically 
denied in the answer, and there was no evidence offered at the trial of 
the nonresidence of defendants. See C. 8., 411; Lee v. McKoy, 118 
N. C., 518, 24S. E., 210. 

Hence the ruling of the trial judge was correct. 

Affirmed. 
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MISSOURIA WELLS, DUFFY HARRIS, BESSIE MOYE, ano ALONZA 
HARRIS anp CHRISTANNA HARRIS, spy THEIR Next FRIEND, SULA 
HARRIS, v. WILLIAM E. ODUM, MAMIE E. CASTET, A. D. HARRIS, 
EXECUTOR, AND INDIVIDUALLY. 


(Filed 31 October, 1934.) 


Wills D m—Where duty of propounding will devolves upon beneficiaries 
court may allow fees to their attorneys to be paid out of estate. 


Where an executor named in a will advises the chief beneficiaries named 
therein that a caveat had been filed and that his interest was identical with 
the caveators’, but that the beneficiaries could use his namie as executor in 
joining the propounders in the caveat proceedings, and it appears that 
the will would not be proven in solemn form unless the >deneficiaries pro- 
pounded same: Held, upon the determination of the proceedings in favor 
of the propounders, the trial court has the discretionary power to allow 
reasonable fees out of the estate to the attorneys employed by the pro- 
pounders, the employment of the attorneys being necessary to the success- 
ful prosecution of the proceedings. 


Crvin action, before Daniels, J., at April Term, 1934, of Craven. 

On 4 June, 1928, Minnie L. Odum executed a last will and testament. 
The testatrix had no issue and died on 23 February, 1932. The pro- 
pounders, William E. Odum and Mamie E. Castet, are the children of 
the deceased husband of Minnie L. Odum by a former ‘marriage. The 
caveators are the brothers and sisters of testatrix, and Bessie Moye, 
Alonza Harris and Christanna Harris, minors, are the children of a 
deceased brother of Minnie L. Odum. 

The will gave to her brothers, A. D. Harris and Duffy Harris, and to 
her sister, Missouria Wells, one-fourth each “of my personal property 
and mixed of what nature and kind soever,” etc. The will also devised 
to Mamie E. Castet and William E. Odum certain real property. Re- 
ferring to these devises, the will stated: “I give this property back 
because 1t was my husband’s will and wish, and I cannct take and give 
to others that which was intended for his children.” <A. D. Harris was 
named executor in the will and duly qualified. Thereafter Missouria 
Wells, Duffy Harris, Bessie Moye and the infant children of J. H. 
Harris, deceased, by their next friend, Sula Harris, filed a caveat to said 
will, in which it was alleged that the paper-writing purporting to be a 
will was not the last will and testament of testatrix. It was further 
alleged in the caveat that A. D. Harris qualified as executor on 24 
March, 1932. After the caveat was filed, A. D. Harris, executor, wrote 
a letter to William E. Odum and Mrs. Mamie Castet, advising them 
of the caveat and stating, “I am not expressing any opinion as to the 
merits of the proceeding, but my interest is adverse to yours and with 
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the caveators, and for this reason I agree that you may use my name 
as the executor named in the paper-writing as propounder, to be joined 
with yours and at your cost and expense,” ete. 

The cause was transferred to the civil-issue docket and at the Novem- 

ber Term, 1933, of the Superior Court of Craven County a judgment 
was entered upon the verdict of the jury, declaring that the will and 
every part thereof was the last will and testament of Minnie L. Odum. 
Thereafter, Mamie E. Castet and William E. Odum filed a petition 
before the clerk of the Superior Court of Craven County, alleging that 
as the interest of the executor was adverse, the burden of propounding 
the will had fallen upon them, and that in upholding the validity of the 
will, they had employed counsel, and they requested that counsel be paid 
out of the assets of the estate the sum of $1,000 for services rendered 
the estate. The clerk allowed the petition and awarded the sum of 
$600.00. From such order the caveators appealed to the judge of the 
Superior Court. The cause was heard by Daniels, J., at the June J'erm, 
1934, of Craven Superior Court. The judge found certain facts, and 
among such findings are the following: “That responsibility of securing 
probate of said will in solemn form devolved upon petitioners, in their 
discretion, who employed lawyers to counsel and represent them in the 
proceedings, and it was necessary for prosecution of said probate for 
said petitioners to employ some lawyer to advise them, and necessary 
for said petitioners and their lawyers to give a great deal of time and 
attention to the business; that trial of the matter required a full week 
of November Term, 1932, and following a verdict in favor of said will 
eaveators appealed to the Supreme Court, wherein a new trial was 
ordered, and another whole week was taken up with the matter at 
November Term, 1938, when said will was established by verdict of the 
jury. . . . That petitioners were justified in propounding said will 
and by their efforts alone same was established, and if they had failed 
to employ lawyers and prosecute the matter the will of testatrix would 
have been defeated by the executor and his brothers and sister, who in 
said proceedings were represented by three attorneys. That said letter 
constituted notice to said petitioners of the intention of said A. D. 
Harris not to attempt to prove said will in solemn form, nor to resist 
the caveat filed by his brothers and sister and others, and that it was to 
his interest and advantage that said will should not be proved. 
That 1f said petitioners had not propounded said will, it would not have 
been proven in solemn form, and the wishes of the testatrix would have 
been defeated; that it was necessary for said petitioners to employ law- 
yers, . . . and that a reasonable attorneys’ fee is properly an item 
of expense to the probate of the will in solemn form.” 
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Upon the facts so found the judge allowed counsel fees in the sum of 
$600.00, and directed the executor to pay said sum out of the assets of 
the estate. 

From such order the caveators appealed. 


H. P. Whitehurst and R. A. Nunn for propounders. 
D. H. Willis and Ward & Ward for caveators and A. D. Harris, 


executor. 


Brocpen, J. Is reasonable compensation for attorney for successful 
propounders in a caveat proceeding allowable and payable out of the 
assets of the estate? 

The allowance of compensation to attorneys for caveators was dis- 
cussed and decided by this Court In re Will of Howell, 204 N. C., 487, 
168 S. E., 671. The Court said: “There seems to be no precedent in 
this jurisdiction for ordering an executor bringing the proceedings to 
pay out of the estate counsel fees for the attorneys for caveators, Nor 
is the authority supported in tendency by our decisions. They point 
in the other direction.” Therefore, the vital inquiry is whether pro- 
pounders stand upon a different footing. 

It is a crime in this State to fraudulently suppress or conceal a will. 
C. S., 4256. Obviously the basis for making such suppression a crime 
is the fact that it is the policy of the law that wills should be probated, 
and that the rights of the parties in cases of dispute skould be openly 
arrived at according to the orderly processes of law. Moreover, C. S., 
4139, and C. S., 4141, by implication at least, require the probate of a 
will. Furthermore, C. S., 4140, provides that if the executor fail to 
prove the will according to law, any devisee or legatee named in the will, 
“or any other person interested in the estate, may make such applica- 
tion upon ten days notice thereof to the executor.” 

In the ease at bar the interest of the executor was identical with that 
of the caveators. He did not conceal this interest, but openly advised 
the propounders by letter of his position. In view of such circum- 
stances, it was the duty of the propounders to establish the validity of 
the will. The trial judge found as a fact that the “responsibility of 
securing probate of said will in solemn form devolved upon the peti- 
tioners,” and that if they “had not propounded said w:ll it would not 
have been proven in solemn form and the wishes of the testatrix would 
have been defeated.” 

The question of law presented by this appeal has not been decided in 
this State, but it would seem to be clear that if the law imposes a duty 
upon a person, or group of persons, with respect to probating and estab- 
lishing the validity of a will, in the performance of such duty, in good 


N. C.] FALL TERM, 1934. 229 
WHITFORD Vv. BANK. 


faith, reasonable expenses thereby incurred should be allowed and paid 
out of the fund or property which is the subject of the litigation. 

Manifestly, if the executor had been in a position to probate and estab- 
lish the validity of the will, reasonable attorneys’ fees could have been al- 
lowed in the discretion of the court. This idea was expressed in Parsons 
v. Leak, 204 N. C., 86, 167 S. E., 563, as follows: “It has been the policy 
of the law to permit and allow reasonable commissions to executors and 
administrators, together with reasonable attorney’s fees and such other 
assistance as might be reasonably necessary to proper and efficient ad- 
ministration.” See, also, Overman v. Lanier, 157 N. C., 544, 73 8. E,, 
192; Shepard v. Bryan, 195 N. C., 822, 1438S. E., 835. See, also, Butt 
v. Murden, 69 A. L. R., 1048, and annotation. 

Upon the particular facts disclosed by the record, the Court is of the 
opinion that the trial judge did not transcend his power or abuse his 
diseretion in awarding compensation to the attorneys of the propounders. 
He found the compensation so awarded to be reasonable, and there 1s 
nothing in the record warranting a contrary view. 


Affirmed. 





D. W. WHITFORD anp Wire, KATIE MAY WHITFORD, v. THE NORTH 
CAROLINA JOINT-STOCK LAND BANK OF DURHAM anp THE IN- 
TERSTATE TRUSTEE CORPORATION, TRUSTEE, 


(Filed 31 October, 1934.) 


1. Appeal and Error J f—~ 


While the Supreme Court has the power on appeal in injunction pro- 
ceedings to find and review the findings of fact, where the findings are in 
accord with the greater weight of the evidence the Supreme Court will 
not be disposed to disturb the findings. 


2. Mortgages H o—Agreement to defer execution of deed is revocable at 
will of cestui in absence of agrecment as to time of forbearance. 

A parol agreement to defer the execution of the deed from the trustee 
to the cestui que trust, the purchaser at the foreclosure sale, in order to 
give the trustor time to raise funds to redeem the lands, is reyoeable at 
the will of the cestui que trust where there is no agreement as to the 
length of time the execution of the deed should be deferred. 


3. Mortgages H p: Appeal and Error J c——Inadequacy of purchase price 
alone is insufficient to set aside foreclosure. 

Inadequacy of purchase price, standing alone, is not sufficient to set 
aside a deed to the purchaser at a foreclosure sale where the sale is made 
in conformity with the power of sale in the instrument, and, upon the 
return of a temporary restraining order in a suit attacking the validity 
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of the foreclosure, the court’s refusal to find the value of the lands at the 
time of the sale will not be held for error, since suca finding, in the 
absence of allegations of fraud, is immaterial. 


i 


Mortgages C b: Appeal and Error J c—Refusal to find immaterial fact 
will not be held for error. 


Where both the husband and wife sign and deliver a note and deed of 
trust securing same it is immaterial which of them holds title to the lands, 
and upon the return of a temporary restraining order in a suit to set 
aside foreclosure of the deed of trust, an exception to the court’s refusal 
to find which held title will not be sustained. 


5. Mortgages H p—In suit attacking foreclosure, remedy against trans- 
fer of property is by notice of lis pendens and not by injunction. 

In a suit attacking the validity of a foreclosure sale under a deed of 
trust, a temporary order enjoining further transfer of the property by the 
cestui que trust, the purchaser at the sale, is properly dissolved, since 
plaintiff trustor has an adequate remedy at law by fi-ing notice of lis 
pendens in accordance with the statute. C. S., 500, et séq. 

6. Injunctions B b— 

Where there is a full, complete, and adequate remedy at law, the 

equitable remedy of injunction will not lie. 
7. Mortgages H o— 


Ch. 275, Public Laws of 1933, has no application after a foreclosure sale 
under power contained in the instrument has been confirmed. 


APPEAL by plaintiffs from an order of Parker, J., at September Term, 
1934, of Jonxs, dissolving a restraining order. Affirmed. 

This is a civil action, instituted on 8 August, 1934, by the plaintiffs to 
restrain the defendants from making further assignment or sale of cer- 
tain real estate; and to cancel and set aside, ‘on the ground that the 
consideration is inadequate,” a deed for said real estate from the defend- 
ant Interstate Trustee Corporation, trustee, to the cocefendant North 
Carolina Joint-Stock Land Bank of Durham, dated 5 April, 1934, and 
recorded ... May, 1934, in the registry of Jones County; and for an 
accounting between the plaintiffs and the defendant bank. 

The court found, in substance, that the plaintiffs borrowed from the 
defendant bank on 27 March, 1923, the sum of $6,000, and to secure the 
loan delivered to said bank a note payable on an amortization plan in 
semiannual installments on the first of April and first of October of 
each year till paid, and executed to a trustee a deed of trust on the land 
described in the complaint, and that the defendant Irterstate Trustee 
Corporation has been duly made substitute trustee for said deed of trust; 
that on 8 March, 1934, there were defaults in the terms of the amortiza- 
tion plan of the note and of the deed of trust in tha: no semiannual 
installments had been paid since October, 1931, and in that the taxes on 
the land for the years 1929, 1930, 1931, 1932, and 1933 were unpaid; 
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and that on said 3 March, 1934, the substitute trustee, at the request of 
the defendant bank, the holder of the note, advertised said lands for sale, 
and that pursuant to such advertisement and the terms of the deed of 
trust said land was sold on 5 April, 1934, at public auction, when and 
where the defendant bank became the last and highest bidder at the sum 
of $4,900, and no increase or upset bid was filed; and that in the month 
of May, 1934, the substitute trustee, upon payment of said purchase 
price, conveyed said lands to the defendant bank by deed dated 5 April, 
1934, and recorded on .... May, 1934, in the public registry of Jones 
County; and that the defendants had indulged the plaintiffs from time to 
time, prior to the aforesaid sale, to enable them to make payment of the 
semiannual installments due and in arrears under the terms of the amor- 
tization plan of the note and the deed of trust, and that said installments 
and arrears have not been paid; and that at the time of said sale the 
plaintiffs contended that there was an unpaid balance on said note of 
$3,737.94, and the defendants contended that there was an unpaid 
balance of approximately $4,700; and that there were subsequent to said 
deed otf trust two past-due mortgages on said land for the sums of $4,000 
and $435.00, respectively, with accumulated interest. 

Upon the foregoing findings of fact the court reached the conclusion 
that any rights to which the plaintiffs are entitled under their complaint 
and replication could be fully, completely and adequately preserved by 
filing notice of lzs pendens as by law provided, and dissolved the tempo- 
rary restraining order. The plaintiffs excepted and appealed to the 
Supreme Court, assigning errors. 


Warren & Warren for appellants. 
J.S. Patterson and R. BH. Whitehurst for appellees. 


Scurencx, J. The ten assignments of error in the record may be dis- 
cussed in four groups, namely, (1) those based upon exceptions to the 
court’s finding that the plaintiffs were in default, (2) those based upon 
exceptions to the court’s refusal to find a breach by the defendant bank 
of a parol agreement, made after the foreclosure sale, to hold up deliv- 
ery of deed in order to give the plaintiffs more time to raise money to 
redeem their land, and (8) those based upon exceptions to the court’s 
failure to find the value of the plaintiffs’ land at the time of the fore- 
closure sale, and (4) those based upon the failure of the court to find 
that the title of the land was in the feme plaintiff. 

As to the first group: It is true that in one aspect of the pleadings 
and evidence it was a controverted fact as to whether the plaintiffs were 
in default at the time of the institution of this action, and although there 
may have been evidence tending to support the allegation of the com- 
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plaint “that the plaintiffs have paid all of said installments, or arranged 
for all of said installments to be paid,” there was ample evidence to 
justify the court’s finding that the plaintiffs had failed to pay certain 
past-due installments, and were therefore in default. While on appeal 
in injunction proceedings the Supreme Court has the power to find and 
to review the findings of fact, Teeter v. Tecter, 205 N. C., 438, we are 
not disposed to change his Honor’s findings, since we are of the opinion 
that they are not only supported by the evidence, but are in accord with 
the greater weight thereof. 

As to the second group: It was likewise a controverted fact as to 
whether the delivery of the deed from the substitute trustee to the co- 
defendant bank was in breach of a parol agreement between the plain- 
tiffs and defendant bank to hold the matter up and give the plaintiffs 
further time to raise the money to save their property, and there was 
competeut evidence offered on both sides of this controversy. His Honor 
found for the defendants, and we are of the opinion that such finding 
was in accord with the weight of the evidence. There 13 no evidence in 
the reeord tending to show how long the defendants agreed “to hold the 
matter up” or how much “further time to raise the money” they agreed 
to give. If such a parol agreement was made, with the element of time 
entirely absent, it would have been revocable at the will of the defend- 
ant bank. 

As to the third group: In the absence of any allegazion or proof of 
fraud, the value of the land sold at the time of the foreclosure was im- 
material, since mere inadequacy of purchase price stancing alone is not 
sufficient to entitle the plaintiffs to have set aside a deed given by a 
trustee Where a deed of trust has been foreclosed in ecnformity to the 
power of sale therein contained. Roberson v. Matthews, 200 N.C, 241. 

As to the fourth group: In view of the fact that the feme plaintiff, 
as well as the male plaintiff, executed and delivered both the note and 
the deed of trust, it is obviously immaterial which of the plaintiffs held 
title to the land. 

His Honor concluded his order with the following language: ‘The 
court further finds that any rights or remedies to whica plaintiffs nay 
be entitled by reason of their complaint and replication can and may 
be preserved by filing notice of is pendens, as provided by statute, and 
that for any rights or remedies that they may have by reason of their 
pleadings, they have a full, complete and adequate remedy at law.” 

We think his Honor’s conclusion is a correct one. <Article 2, ch. 12, 
of Consolidated Statutes, provides that “In an action affecting the title 
to real property, the plaintiff, at or any time after the time of filing a 
complaint, . . . may file with the clerk of each county in which the 
property is situated a notice of the pendency of the action, ci 
(sec. 500), and that “any party to an action desiring to zlaim the benefit 
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of a notice of lig pendens . . . shall cause such notice to be cross- 
indexed, (sec. 501), and that “from the cross-indexing of 
the notice of Tis pendens only is the pendency of the action constructive 
notice to a purchaser or encumbranecer of the property affected thereby; 
and every person whose conveyance or encumbrance is subsequently 
executed or subsequently registered is a subsequent purchaser or encum- 
brancer, and is bound by all proceedings taken after the cross-indexing of 
the notice to the same extent as if he were made a party to the action. 
y dosed: 602.) 

By complying with these plain statutory provisions the plaintiffs ean 
preserve every right they may have under their pleadings; and it is too 
well settled in this jurisdiction to require citations of authority that 
where there is a full, complete and adequate remedy at law the equitable 
remedy of injunction will not lie. 

Chapter 275, Pubhe Laws of 1933, has no application to this case, 
since the sale had been made and confirmed and the deed from the trustee 
to the purchaser had been of record for approximately three months 
before the institution of this action, and the act provides that any person 
having a legal or equitable interest 11 real estate “may apply to a judge 
of the Superior Court, prior to the confirmation of any sale of such real 
estate by a mortgagee, trustee, commissioner, or other person authorized 
to sell the same, to enjoin such sale or confirmation thereof, upon. the 
ground that the amount bid or price offered therefor 1s inadequate and 
inequitable and will result in irreparable damage” to such interested 
person. 

Affirmed. 





STATE v. SHERIDAN H. MANSFIELD. 
(Filed 81 October, 1984.) 


1. Constitutional Law F e— 


A person cannot be tried twice for the same offense. N. C. Constitu- 
tion, Art. I, sec. 17; Federal Constitution, Amendment 5. 


2. Criminal Law F d— 

Bastardy proceedings against defendant under (. 8., 265, et seq. (re- 
pealed by see. 9, ch. 228, Public Laws of 1988), being civil, will not sup- 
port a plea of former jeopardy in a prosecution under ch, 228, Public 
Laws of 1938, for wilful failure to support his illegitimate child. 

3. Constitutional Law F f—~Hcld: Offense was committed after effective 
date of statute, and plea of ex post facto cannot be sustained. 

A defendant may be prosecuted under ch. 228, Public Laws of 1983, for 
wilful failure to support his illegitimate child born after the passage of 
the act although the child was begotten before the effective date of the 
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statute, and defendant’s contention that in regard to such prosecution the 
statute is ex post facto cannot be sustained, since the offense is the wilful 
failure to support the child, and the time it was begotten is immaterial. 
N. C. Constitution, Art. I, sec. 32. 


AppraL by defendant from Daniels, J., and a jury, at March Term, 
1934, of Carteret. No error. 

This is a criminal action, tried before Judge F. A. Daniels and a jury 
at the March Term, 1934, of the Superior Court of Carteret County, on 
appeal from the recorder’s court of Carteret County. 

On 25 October, 1933, Leah Willis took out a warrant jor the defend- 
ant Sheridan H. Mansfield, charging that he unlawfully and wilfully 
neglected and refused to support his illegitimate child, begotten on the 
person of Leah Willis. The said child being about six weeks of age. 
The defendant Sheridan H. Mansfield, in the recorder’s court, pleaded 
not guilty. He was convicted and sentenced and appealed to the Superior 
Court. He was convicted in the Superior Court. 

The judgment in the Superior Court is as follows: “Defendant 
charged with abandonment, appealed from recorder’s court to Superior 
Court, 7 November, 1933. Trial by jury, verdict guilty. Judgment, let 
the defendant be imprisoned in the county jail for a term of six months 
and assigned to work on the public highways and Public Works Com- 
mission. Judgment of imprisonment suspended on condition that the 
defendant pay to Dr. S. W. Thompson the sum of $45.00 for attending 
Leah Willis in her confinement and on condition that the defendant pay 
the cost of the action, and a further condition that he pay to Leah Willis, 
on the first of each month, beginning with the month of April, 1934, four 
dollars a week until the arrival of her infant at the age of ten years, and 
on further condition that the defendant remain of good behavior.” 

The defendant made numerous exceptions and assignnents of error 
and appealed to the Supreme Court. 


Attorney-General Brummitt and Assistant Attorney-General Seawell 
for the State. 
A. B. Morris for defendant. 


Crarkxson, J. The defendant introduced no evidence, and at the close 
of the State’s evidence made a motion for judgment of nonsuit. C.S., 
4643. The court below overruled this motion, and in this we can see no 
error. 

Public Laws of North Carolina, 1933, ch. 228, sec. 1, is as follows: 
“Any parent who wilfully neglects or who refuses to support and main- 
tain his or her illegitimate child shall be guilty of a misdemeanor and 
subject to such penalties as are hereinafter provided. A child, within 
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the meaning of this act, shall be any person less than ten years of age, 
and any person whom either parent might be required, under the laws 
of North Carolina, to support and maintain if such child were the 
legitimate child of such parent.” 

The following is section 7: “Upon the determination of the issues set 
out in the foregoing section, and for the purpose of enforcing the pay- 
ment of the sum fixed, the court is hereby given discretion, having regard 
for the circumstances of the case and the financial ability and earning 
capacity of the defendant and his or her willingness to codperate, to 
make an order or orders upon the defendant, and to modify such order 
or orders from time to time as the circumstances of the case may in the 
judgment of the court require. The order or orders made in this regard 
may include any or all of the following alternatives: (a) Commit the 
defendant to prison for a term not to exceed six months; (b) suspend 
sentence and continue the case from term to term; (c) release the de- 
fendant from custody on probation, conditioned upon the defendant’s 
compliance with the terms of the probation and the payment of the sum 
fixed for the support and maintenance of the child; (d) apprentice the 
defendant to the supermtendent of the county home, to be employed 
there at a salary to be fixed by the board of county commissioners, or to 
some other person who will give bond for compliance with this act, at a 
salary to be fixed by the board of county commissioners, the proceeds of 
his earnings to be paid to such person as the court may direct for the 
support, maintenance and education of the said child; and (e) order 
the defendant to pay to the mother of the said child the necessary ex- 
penses of birth of the child and suitable medical attention for her; (f) 
require the defendant to sign a recognizance, with good and sufficient 
security, for compliance with any order which the court may make in 
proceedings under this act.” 

The defendant excepted and assigned error as follows: “The court 
erred in denying defendant’s motion to dismiss at beginning of trial on 
former jeopardy plea and nonapplication of the statute.’ This exeep- 
tion and assignment of error cannot be sustained. 

It was in evidence on the part of the State that an action was brought 
by the mother before a justice of the peace, on 4 October, 1933, under 
chapter 6, Bastardy, C. S., 265, ete. 

Section 9, chapter 228, of Public Laws of 1933, is as follows: “All 
acts or parts thereof inconsistent with the provisions of this act are 
hereby repealed. In particular, the following sections of Consolidated 
Statutes of North Carolina are hereby repealed: Sections 265, 266, 267, 
268, 269, 270, 271, 272, 278, 274, 275, 276, 1632, subsection 1.” 

Lhe judgment in the action before the justice of the peace, in part, 
was: “That the said defendant Sheridan H. Mansfield pay to the said 
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plaintiff Leah Willis the sum of $100 and the cost of this action,” ete. 
It is a fundamental principle that a person cannot be tried twice for the 
same offense, and a plea of former acquittal or conviction is a good plea. 
S. v. Clemmons, post, 276. Const. of N. C., Art. I, sec. 17; Const. 
of U. S., Amendment V. 

In Richardson v. Egerton, 186 N. C., 291 (292), is the following: 
“This Court has decided that bastardy proceedings are civil and not 
criminal in their nature, and are intended merely for tke enforcement 
of a police regulation. S. v. Addington, 143 N. C., 685; 5. v. Liles, 184 
N.C., 735; 8. v. Edwards, 110 N. C., 511. In the Liles case, supra, the 
matter is fully discussed and authorities cited.” 

The former bastardy proceedings have been repealed ty the Laws of 
1933, supra. The action was a civil one. We see no error in the charge 
of the court below. 

Leah Willis testified as follows: “My name is Leah Willis; live at 
Morehead City. Am eighteen years old. Baby in my arms is mine, six 
months old. Sheridan H. Mansfield, the defendant, is the father of the 
child. Has contributed nothing to support. Has not paid me a penny; 
paid nothing towards the doctor’s bill. 

“Child born 5 September, 1933; have asked Mansfielc. several times 
to support her. Have never talked to him since the child was born. 
Made my demand through the court. Asked him before the child was 
born and he refused. Asked him February, 1933, before the child was 
born. 

“Tad case tricd before the justice of the peace in a bastardy proceed- 
ing. Mansfield was ordered to pay me and declared the father of the 
child. He did not appeal from it and he has not paid me a cent.” 

The act under which defendant is indicted was ratified 6 April, 1933. 
The child was born 5 September, 1933, after the passage of the act. 

The Constitution of North Carolina, Art. I, sec. 32, is as follows: 
“Retrospective laws, punishing acts committed before the existence of 
such laws, and by them only declared criminal, are oppressive, unjust 
and incompatible with liberty; wherefore no ex post facto law ought to 
be made. No law taxing, retrospectively, sales, purchases, or other acts 
previously done ought to be passed.” It is well settled and the Constt- 
tution provides that no ew post facto law can be passed. 

It is immaterial when the child was begotten. It was born after the 
passage of the act and the offense is the wilful neglect or refusal to 
support and maintain his or her illegitimate child. See 8. v. Cook, post, 
261; 8S. v. Henderson, post, 258. 

On the record, we see no prejudicial or reversible error. 

No error. 
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MILLARD J. REVIS v. THE CITY OF ASHEVILLE, 
(Filed 81 October, 1934.) 


1. Pleadings I a—Allegation held to be one of probative fact and not of 
ultimate fact, and was properly stricken out on motion. 


Plaintiff brought suit against defendant city to recover for personal 
injuries sustained by plaintiff by reason of the alleged negligence of the 
city in the construction, operation, and maintenance of a municipal swim- 
ming pool. Issue was joined in the pleadings as to whether the city, in 
the construction, operation, and maintenance of the pool, was engaged 
in a business enterprise for profit or in the performance of a govern- 
mental function. Plaintiff’s allegation in his reply to the effect that the 
city carried accident and liability insurance on the pool and other recrea- 
tional features of the municipal park was stricken out upon motion under 
CC. S., 587, and plaintiff appealed: Jfeld, the allegation as to the city 
carrying accident and liability insurance was an allegation of an evi- 
dential and probative fact and not of a material, essential, or ultimate 
fact, and there was no error in the trial court’s ordering it stricken out. 

2. Same— 

Whether evidence in support of an allegation would be competent upon 
the trial does not determine plaintiff’s right to have it stricken out upen 
motion under C. §., 387, the test being whether the allegation is of a 
probative or of an ultimate fact. 

3. Appeal and Error J g— 


Upon an appeal from an order striking out an allegation in the reply, 
affirmed upon the ground that the allegation was of a probative and not 
an ultimate fact, the Supreme Court will not decide the competency of 
evidence upon the trial in support of such allegation. 


AppEAL by plaintiff from an order of Finley, J., at July Term, 1934, 
of Buncombe, allowing motion of the defendant, made in apt time, to 
have stricken out certain allegations in the reply of the plaintiff, under 
the provisions of C.S., 537. Affirmed. 

This is a civil action for damages instituted in the general county 
court of Buncombe, wherein the plaintiff in his complaint alleges that 
he was injured by the negligence of the defendant in the construction, 
operation and maintenance of a swimming pool in a recreation park, 
and further alleges that the city operated said pool in said park “as 
a business enterprise for the purpose of deriving to itself revenue and 
profits, and in competition with and in the same manner as the owners 
of other privately owned and operated parks and swimming pools in the 
vicinity, . . . and has at all times charged an admission fee for 
entrance to and use of said swimming pool, . . . and did so derive a 
profit in the sum of $2,788.21 in the year commencing July, 1932... .” 

The defendant in its answer denies the allegation of negligence; and 
also denies that it has ever operated and maintained a swimming pool in 
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a recreation park as a business enterprise for the purpose of deriving 
revenue and profits for itself, or for the purpose of competing with 
other swimming pools in the vicinity; and in its further defense alleges 
that “the city of Asheville, through its lawful authorities and in the 
exercise of its governmental functions as a municipal corporation, ac- 
quired, established and constructed a recreation park near ‘ts corporate 
limits, and in the exercise of its governmental functions and prerogatives 
operated and is now operating said recreation park for the amusement, 
entertainment and recreation of its citizens and residents, and to pro- 
mote the health and welfare of its people; that in connection with said 
park the city maintains, as a section or one of the principal features 
thereof, where it has on display, free of any charge, a large number of 
rare animals, fowls and reptiles, as well as many other interesting 
features which are free to the public, and in connection with which there 
is no service charge to individual members of the public; . . . that 
in addition to the many other amusement features of said park the 
defendants, in 1ts capacity as a municipal corporation and in the exer- 
else of its governmental functions and prerogatives, constructed and 
maintains a swimming pool in said recreation park; that said swimming 
pool was constructed and has been maintained and is be:ng operated in 
season for the use and benefit of the public of the city of Asheville, and 
for the recreation, entertainment and health of the public of said city; 

that the construction of said pool, and the operation of the 
same, was not for profit, and the charge made for the use of the same 
was intended to cover only the actual expenses to the city for the opera- 
tion of said pool, and for providing the incidental privileges connected 
therewith, such as locker and locker-room, shower bath and facilities 
of this kind, . . . and that the city of Asheville, in the construction, 
maintenance and operation of said pool, was engaged in the performance 
of a governmental function having for its purpose the promotion of the 
health and welfare of its people; that in so doing it was exercising its 
lawful governmental rights and duties as a municipal corporation, and 
the defendant is advised and believes that it is in no way responsible for 
any injury the plaintiff may have sustained, and is in no way liable to 
the plaintiff for any damage resulting therefrom.” 

The plaintiff, in his reply, alleges that the defendant “at the time 
and times hereinbefore mentioned operated the same (the swimming 
pool) as a business or commercial enterprise and not as a governmental 
function of said city of Asheville; that in connection with said park and 
in the operation of the same at the time and times hereinbefore men- 
tioned, the said city of Asheville as a business enterprise operated for 
profits various and sundry amusement facilities and enterprises, includ- 
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ing ferris wheels, merry-go-rounds, skating rinks, swimming pool, dance 
pavilion, a lake for boats and boating, and refreshment stands, for the 
use and enjoyment of each and every of said aforementioned amusement 
facilities or enterprises the said city of Asheville demanded and received 
from the public cash payment for the use and enjoyment thereof by the 
public, and in the entire confines of said park the only portions, facilities 
or devices thereof for which no charge was made to the public was a zoo, 
picnic grounds and walks and driveways”; and that the defendant “was 
not engaged in a governmental function, but was engaged in a business 
enterprise, in that, in addition to the fees charged for use of said pool 
and the fees charged for participating in the enjoyment of the other 
amusement facilities in said park, as alleged in the complaint, the said 
city of Asheville procured, kept and maintained in full force and effect 
accident liability insurance upon the various amusement devices and 
facilities maintained and operated in said park, and particularly carried 
in full force and effect accident lability insurance upon the said swim- 
ming pool, which said accident liability insurance was such insurance 
that is commonly and generally known as public hability insurance and 
is a matter of public record in the office of the city clerk of the city of 
Asheville.” 

In the general county court the defendant moved to have stricken 
from the reply the allegation to the effect that the city carried accident 
and lability insurance upon the various amusement devices and facili- 
ties, particularly the swimming pool, and the motion was there denied 
and the defendant appealed to the Superior Court. The judge at term 
time reversed the ruling of the county court and, in the exercise of his 
discretion, ordered stricken from the reply the allegation to the effect 
that the city carried accident and hability insurance, and remanded the 
case to the county court for trial. To the order of the judge of the 
Superior Court the plaintiff excepted and appealed to this Court, assign- 
ing errors. 


Lucile McInturff, Vonno L. Gudger, and J. Y. Jordan, Jr., for ap- 
pellant, 

Clarence EK. Blackstock and Harkins, Van Winkle & Walton for 
appellee. 


Scuencx, J. The issuable fact arising upon the pleadings in this 
case, pertinent to this appeal, is whether the defendant, the city of 
Asheville, in its construction, operation, and maintenance of a swimming 
pool in a recreation park, was engaged in a business enterprise for profit 
or in the performance of a governmental function. Whether the defend- 
ant carried accident and liability insurance upon its amusement devices 
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and facilities, particularly the swimming pool, was no more than a 
probative fact, the allegation of which the judge, in the exercise of his 
discretion, could order stricken from the pleadings. 

Judge Walker, in Winders v. Hill, 141 N. C., 694 (702), says: “The 
function of a complaint is not the narration of the eviderce, but a state- 
ment of the substantive and constituent facts upon which the plaintiff’s 
claim to relief is founded. The bare statement of the ultimate facts 1s 
all that is required, and they are always such as are directly put in issue. 
Probative facts are those which may be in controversy, but they are 
not issuable. Facts from which the ultimate and decisive facts may be 
inferred are but evidence, and therefore probative. Those from which 
a legal conclusion may be drawn and upon which the right of action 
depends are the issuable facts which are proper to be stated in a plead- 
ing. The distinction is well marked in the following passage: ‘The 
ultimate facts are those which the evidence upon the trial will prove, 
and not the evidence which will be required to prove the existence of 
those facts” Wooden v. Strew, 10 How. Pr., 48; 4 Enc. of Pl. and Pr., 
p. 612.” 

“Tf irrelevant or redundant matter is inserted in a pleading, it may be 
stricken out on motion of any person aggrieved thereby . . .” CLS, 
sec, 537. Under this statute the Superior Court is authorized in the 
exercise of its discretion to strike from a pleading any allegations of 
purely evidential and probative facts. Commissioners v. Piercy, 72 
N.C., 181. In McIntosh, N. C. Prac. and Proc., we find the following: 
“Allegations which set forth evidential . . . matters . . . would 
be considered irrelevant, . . . and excessive fullness of detail 

— would be redundant.” See. 371, p. 378; and further: “The 
material, essential, or ultimate facts upon which the right of action is 
based should be stated, and not collateral or evidential facts, which are 
only to be used to establish the ultimate facts. The plaintiff 1s to obtain 
relief only according to the allegations in his complaint, and therefore 
he should allege all of the material facts, and not the evidence to prove 
them. . . .” Sec. 379, p. 388. 

We conclude that the allegation in the reply that the defendant car- 
ried accident and liability insurance upon its amusement devices and 
facilities, particularly the swimming pool, was an allegation of an eyl- 
dential and probative fact and was in no wise an allegation of a material, 
essential, or ultimate fact upon which the plaintiff’s cause of action was 
based, and that there was no error in his Honor’s ordering ’it stricken 
out. 

The plaintiff in his brief takes the position that since it may be com- 
petent to introduce evidence of the fact that the defendant carried acci- 
dent and liability insurance on its amusement devices and facilities, par- 
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ticularly the swimming pool, as tending to show that said pool was not 
operated as a governmental function, it follows that it would be proper 
pleading to allege such fact. We do not understand this to be the rule. 
However, we do not here pass upon the competency of any evidence that 
may be introduced at the trial of this cause tending to show that the 
defendant carried accident and lability insurance. It is easily con- 
ecelvable that upon an issue involving the question as to whether the 
city was operating the swimming pool in a recreation park as a business 
enterprise for profit or in the performance of a governmental function 
such evidence may be competent. If and when the question of the eom- 
petency of such evidence arises it will be passed upon and determined in 
the light of such other evidence as may be introduced. The competency 
of such evidence does not depend upon the allegation which has been 
stricken from the reply, since the fact as to whether the aty carried 
accident and hability insurance would be only a probative fact and not 
an issuable fact. 
Affirmed, 





STATE-PLANTERS BANK AND TRUST COMPANY, TRUSTEE, v. E. J. RAN- 
DOLPH anp His Wirt, ANNA C. RANDOLPH, R. R. WILLIAMS anp 
His WirkE, MARGARET M. WILLIAMS, WACHOVIA BANK AND ‘TRUST 
COMPANY, Executor or DR. H. H. BRIGGS, DECEASED, anp A, LILLIAN 
BRIGGS. 

(Filed 81 October, 19384.) 

Mortgages F b—After acceptance or reliance on debt assumption contract 
by mortgagec, grantee is not released by release of grantor. 

Where the grantee in a deed, by valid contract therein. personally 
assumes the payment of a prior mortgage debt against the lands, which 
contract is accepted or relied upon by the mortgagee, as between them- 
selves and the makers of the mortgage note, the grantee becomes the 
principal debtor, and a discharge of the makers of the mortgage notes by 
the mortgagee will not release the grantee of liability to the mortgagee 
on the debt assumption contract. 


AppeaL by defendant Wachovia Bank and Trust Company, executor 
of Dr. H. H. Briggs, deceased, from Pless, J., at June Term, 1934, of 
Brncomse, Affirmed. 

This is an action to reeover of the defendants the sum of $2,490.52, 
with interest on said sum from 12 January, 1932. 

This sum is the amount now due on certain notes aggregating the sum 
of $25,000, which were executed on 1 May, 1928, by the defendants 
E. J. Randolph and his wife, Anna C. Randolph, and R. R. Williams 
and his wife, Margaret M. Williams, and which are secured by a deed 
of trust executed by the said defendants to E. B. Thomason and L. O. 
Lohman, trustees. 
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On 16 November, 1928, the defendants E. J. Randolph and his wife, 
Anna C. Randolph, and R. R. Williams and his wife, Margaret M. 
Williams, conveyed the land described in the said deed of trust to Dr. 
II. H. Briggs and his wife, A. Lillian Briggs, by a deed which contains 
a clause in words as follows: 

“Subject to an indebtedness of $25,000, secured by a deed of trust 
from the parties of the first part hereto to E. B. Thomason and L. O. 
Lohman, trustees, dated 1 May, 1928, and recorded in the office of the 
register of deeds of Buncombe County, North Carolina, in Book 294, 
page 101, which indebtedness the parties of the second part expressly 
assume and agree to pay.” 

The plaintiff is now the holder of the notes which were executed by 
the defendants E. J. Randolph and his wife, Anna C. Randolph, and 
R. R. Williams and his wife, Margaret M. Williams, and secured by 
the deed of trust executed by the said defendants to E. B. Thomason and 
L. O. Lohman, trustees. 

After this action was begun, and while the same was pending, the 
holder of the notes executed by the defendants E. J. Randolph and his 
wife, Anna C. Randolph, and R. R. Wiliams and his wite, Margaret M. 
Williams, caused an endorsement to be made on each of said notes in 
words as follows: 

“Without prejudice to the rights of the holder hereof to foreclose on 
the property pledged as security for the payment of this note and/or the 
collection of said indebtedness out of any and all other persons legally 
liable for the payment thereof, the undersigned holder does hereby re- 
lease, for a valuable consideration, the makers of this note from any 
personal liability on account of its nonpayment.” 

This action was begun on 6 February, 1932, in the general county 
court of Buncombe County, and was tried at the February Term, 1934, 
of said court. The issues submitted to the jury at said trial were an- 
swered as follows: 

“1. Did the plaintiff, or the holder of the indebtedness secured by the 
deed of trust mentioned in the complaint, enter into an agreement with 
E. J. Randolph and his wife, Anna C. Randolph, and R. R. Williams 
and his wife, Margaret M. Williams, whereby said parties, and each of 
them, were released from any and all personal liability for the payment 
of said indebtedness? Answer: ‘Yes.’ 

“2. Is the Wachovia Bank and Trust Company, executor of Dr. H. H. 
Briggs, deceased, indebted to the plaintiff in this action, as alleged in the 
complaint, and if so, in what amount? Answer: ‘$2,490.52, with inter- 
est from 12 January, 1932.’ ” 

From the judgment of the general county court that plaintiff recover 
of the defendant Wachovia Bank and Trust Company, executor of 
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Dr. Hi. H. Briggs, deceased, the sum of $2,490.52, with interest from 
12 January, 1932, until paid, and the costs of the action, the said defend- 
ant appealed to the Superior Court of Buncombe County, assigning error 
in the instruction of the court to the jury with respect to the second issue. 
At the hearing of defendant’s appeal in the Superior Court its assign- 
ment of error was not sustained, and the judgment of the general county 
court was affirmed. The defendant appealed to the Supreme Court. 


Harkins, Van Winkle & Walton for plaintcff. 
Bourne, Parker, Bernard & DuBose for defendant. 


Connor, J. At the trial of this action in the general county court it 
was agreed that the first issue should be answered in the affirmative. 
The issue was accordingly answered, ‘Yes.” 

With respect to the second issue, the court instructed the jury as 
follows: 

“The burden of this issue is on the plaintiff. It contends that the 
amount which the plaintiff is entitled to recover in this action is 
$2,490.52, with interest from 12 January, 1932, until paid. 

“Tf you find the facts to be as testified to by the witnesses, and 
as shown by all the evidence in the case, you will answer the second 
issue, $2,490.52, with interest from 12 January, 1932, until paid.” 

Under this instruction the Jury answered the second issue ag appears 
in the record. 

The defendant Wachovia Bank and Trust Company, executor of 
Dr. H. H. Briggs, deceased, excepted to this instruction, and on its 
appeal to the Superior Court assigned same as error, The assignment 
of error was not sustained. In this there was no error. 

Whatever conflict there may appear to be in the decisions of this 
Court with respect to the hability of the grantee of land who has as- 
sumed the payment of an indebtedness of his grantor which was secured 
by a prior mortgage or deed of trust executed by the grantor, as said in 
Bank uv. Page, 206 N. C., 18, 173 8. E., 312, “the law undoubtedly is, 
that when a purchaser of mortgaged lands, by a valid and sufficient 
contract of assumption, agrees with the mortgagor, who is personally 
liable therefor, to assume and pay off the mortgage debt, such agreement 
inures to the benefit of the holder of the mortgage, and upon its accept- 
ance by him, or reliance thereon by the mortgagee, thenceforth as be- 
tween themselves, the grantee occupies the position of principal debtor 
and the mortgagor that of surety, and the hability thus arising from 
said assumption agreement may be enforced by suit in equity under the 
doctrine of subrogation, Baber v. Hanie, 163 N. C., 588, 80 S. E., 57, or 
by an action at law, as upon a contract for the benefit of a third person. 
Rector v. Lyda, 180 N. C., 577, 105 8. E., 170.” 
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It follows from this statement of the law that the release by the 
holder of the notes of the makers from all personal liability did not 
affect the lability of the defendants, who had expressly assumed the 
payment of the notes, and had thereby, as between themselves and the 
makers, become lable as principals. 

The rule that a release by a creditor of his debtor, who is lable as a 
principal for the debt, discharges a surety manifestly has no application 
in the instant case. 

There was no error in the refusal of the judge of the Superior Court 
to sustain defendant’s assignment of error in its appeal from the judg- 
ment of the general county court. The judgment of the Superior 
Court is 

Affirmed. 





IOLA EXUM v. W. L. POOLE anp ROANOKE CITY MILLS, INC. 
(Filed 31 October, 1984.) 


1. Pleadings G a—Admission of evidence in this case held not to violate 
rule that proof must conform to allegation. 


The admission of evidence tending to show the exten: of injuries sus- 
tained by plaintiff in an auto accident will not be held for error on the 
contention that such evidence tended to show special damage not alleged 
in the complaint. 


2. Automobiles C d—Turning car to left across highway without warn- 
ing in violation of statute is negligence. 

Evidence that the driver of the car in which plaintiffs were riding 
sounded his horn in warning of his purpose to pass defendant’s car trav- 
eling in the same direction in front of him on the highway, and that the 
driver of defendant's car, in attempting to turn into a dirt road inter- 
secting the highway to the left, suddenly and without warning turned his 
car to the left across the highway in front of the car ir. which plaintiffs 
were riding, in violation of statute of the state in which the accident 
occurred, resulting in the accident in suit, is held sufficient to be sub- 
mitted to the jury on the issue of acticnable negligence. 


3. Automobiles C j—-Where driver is not guilty of contributory negligence 
there can be no negligence imputed to passengers riding with him. 

Plaintiffs were the driver of an automobile and persons riding with him 

at the time of the accident in suit. The jury found, from competent 

evidence under correct instructions, that the driver was not guilty of 

contributory negligence: Held, the defense of imputecl negligence and 

joint enterprise relied on as against the other plaintiffs was not sustained. 


ApprEaL by defendants from Daniels, J., at June Term, 1934, of 
GREENE. No error. 
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This is an action to recover damages for injuries sustained by the 
plaintiff, both to her person and to her automobile, which resulted from 
a collision on a highway in the State of Virginia between an automobile 
which was owned by the plaintiff, and in which she was riding, and an 
automobile which was owned by the defendant Roanoke City Mulls, Inc., 
and driven at the time of the collision by its employee, the defendant 
W. L. Poole. 

On 3 March, 1933, the plaintiff, Miss Iola Exum, accompanied by 
her sisters, Mrs. Carrie Exum Brown and Miss Mary Exum, and her 
friends, Mrs. Mary P. Holden and Miss Winnifred Harper, left her 
home in Greene County, North Carolina, in an automobile which was 
owned by the plaintiff and driven by her nephew, J. G. Exum, for 
Washington, D. C., via Richmond, Va. After they had crossed the 
line between the State of North Carolina and the State of Virginia, 
north of Weldon, N. C., and while they were traveling on a highway in 
the State of Virginia, in the direction of Richmond, Va., the automo- 
bile in which the plaintiff and her sisters and friends were riding, and 
which was driven by her nephew, J. G. Exum, collided on the highway 
with an automobile which was owned by the defendant Roanoke City 
Mills, Inec., and was driven at the time of the collision by its employee, 
the defendant W. L. Poole. As the result of the collision, the plaintiff 
and the other occupants of her automobile sustained serious and painful 
personal injuries. The plaintiff’s automobile was also badly damaged. 

On 5 July, 1933, the plaintiffs, Miss Iola Exum, Mrs, Carrie Exum 
Brown, Mrs. Mary P. Holden, Miss Winnifred Harper, and J. G. 
Exum, each brought an action against the defendants in the Superior 
Court of Greene County to recover damages for their respective injurics. 

In the complaiit in each of said actions it is alleged that the collision 
between the automobile in which the plaintiff was riding and the auto- 
mobile which was owned by the defendant Roanoke City Mills, Inc., and 
driven by its employee, the defendant W. L. Poole, was caused by the 
negligence of the defendant W. L. Poole, in that the said defendant 
neghgently turned the automobile which he was driving across the high- 
way in front of the automobile in which the plaintiff was riding, just as 
the driver of the latter automobile was passing his automobile on the 
highway, and after the said driver had given the said defendant timely 
warning, by sounding his horn, of his purpose to pass him on the 
highway. 

The defendants, in their answer to the complaint in each of said 
actions, denied that the collision was caused by the negligence of the 
defendant W. L. Poole, as alleged in the complaint. They alleged that 
the driver of the automobile in which the plaintiff was riding negligently 
undertook to pass the automobile which was driven by the defendant 
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W. L. Poole, at an intersection of the highway by a side road, at a 
speed in excess of 45 miles per hour, without first giving tae said defend- 
ant any signal or warning of his purpose so to do. They alleged that 
the negligence of the said driver was the sole proximate cause of the 
collision and of the injuries resulting therefrom to the plaintiff. The 
defendants further alleged in their answer that the negligence of the 
driver of the automobile in which the plaintiff was riding at the time 
of the collision contributed to the injuries sustained by the plaintiff; 
that the plaintiff and the other occupants of said automobile were 
engaged in a joint enterprise; and that for that reason the plaintiff is 
barred of recovery in said action. 

At June Term, 1934, of the Superior Court of Greene County the 
five actions brought in said court against the defendants were consoli- 
dated, by consent, for trial. Issues arising on the pleadings in each 
action were submitted to the jury, and answered in accordance with the 
allegations and contentions of the plaintiff in said action. 

The jury found that the plaintiff in each action was injured by the 
negligence of the defendants, as alleged in the complaint therein; that | 
the plaintiff in said action did not contribute to his injuries as alleged 
in the answer of the defendants; and assessed the damages which each 
plaintiff is entitled to recover of the defendants. 

From the judgment, in each action, that the plaintiff therein recover 
of the defendants the amount assessed by the jury as the damages which 
the plaintiff was entitled to recover, the defendants appealed to the 
Supreme Court. 


T. O. Moore and L. I. Moore for plaintiff. 
Dickinson & Bland and W. G. Sheppard for defendants. 


Connor, J. The defendants appealed from the judgment in each of 
the five actions which were tried together, by consent, 1n the Superior 
Court. These actions all arose out of the same accident, and involved 
the same issues with respect to the liability of the defendants to the 
several plaintiffs in said actions. Only one statement of the case on 
appeal has been certified to this Court. There were no objections by the 
defendants to evidence offered at the trial with respect to the issues 
involving liability. The only evidence admitted by the court over the 
objections and subject to the exceptions of the defendants was evidence 
with respect to the amount of damages which Mrs. Mary P. Holden 
was entitled to recover of the defendants in the action brought by her. 

Assignments of error based on these exceptions cannct be sustained. 
The evidence admitted by the court was not offered or submitted to the 
jury as tending to show that Mrs. Holden was entitled to recover special 
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damages which she had not alleged in her complaint. It was competent 
as tending to show the extent of her injuries, and was submitted to the 
jury for that purpose only. 

There was evidence tending to show that the defendant W. L. Poole, 
in violation of the statute law of Virginia, after he had notice that the 
automobile in which the plaintiffs in the several actions were riding was 
approaching him from his rear, and after the driver of the said auto- 
mobile had warned him by the sounding of his horn of his purpose to 
pass the said defendant on the highway, suddenly, without warning, 
turned his automobile across the highway in front of the automobile in 
which said plaintiffs were riding. This evidence was submitted to the 
jury under instructions which are free from error. It was sufficient to 
support the finding by the jury that the plaintiff in each of the actions 
was injured by the negligence of the defendants. 

There was evidence tending to show that the plaintiffs in the several 
actions were engaged in a joint enterprise, as alleged by the defendants 
in their answers. The jury, however, found that the driver of the auto- 
mobile in which the plaintiffs were riding did not by his own negligence 
contribute to his injuries. This finding was supported by evidence 
which was properly submitted to the jury. If the driver of the auto- 
mobile was not barred of recovery by his own negligence, then it follows 
that the defense relied on by the defendants in the actions brought by 
the other plaintiffs was not sustained. 

We have carefully considered each of the assignments of error relied 
on by the defendants. None of them can be sustained. The judgment 
in each action is affirmed. 

No error. 





STATE v. EDDIE MOZINGO. 


(Filed 31 October, 1934.) 
1. Homicide B a— 


Evidence that deceased was killed by a person lying in wait for the 
purpose is sufficient to sustain the State’s contention that the murder 
was murder in the first degree. C. S., 4200. 


=. Homicide A c—Evidence held sufficient to be submitted to jury on 
charge of being accessory before the fact to crime of murder. 


Evidence that defendant, for the purpose of freeing himself of com- 
petition in the illegal sale of intoxicating liquors, procured another to 
kill deceased by shooting him from ambush while lying in wait, is held 
sufficient to be submitted to the jury in a prosecution as an accessory 
before the fact to the crime of murder, C. S., 4175, and sufficient to deny 
defendant’s prayers for special instructions. 
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8. Homicide G d— 


Evidence of the relations between defendant and deceased for some 
time before the homicide is held competent in a prosecution of defendant 
as an accessory before the fact of the crime of murder. 


4. Homicide H ft—Sentence of defendant held in accord with statute, and 
objection thereto is not sustained. 


Defendant was convicted as an accessory before the fact to the crime 
of murder and sentenced to life imprisonment. Thereafter the actual 
murderer was sentenced to thirty years imprisonment upon acceptance of 
his plea of guilty of murder in the second degree: Aveld, defendant’s 
objection that his sentence was greater than that of the actual perpe- 
trator of the crime cannot be sustained, since both sentences were author- 
ized by statute. C. 8., 4176, 4200. 


ArrgeaL by defendant from Frizzelle, J., at June Term, 1934, of 
Lenoir. No error. 

The defendant in this action was convicted as an accessory before the 
fact to the murder of Bennie Mozingo, by Fred Wade, on 6 December, 
1933, in Lenoir County, North Carolina. 

From judgment that he be confined in the State’s Prison, at Raleigh, 
N. C., at hard labor, for the term of his natural life, the defendant 
appealed to the Supreme Court. 


Attorney-General Brummitt and Assistant Attorney-General Scawell 
for the State. 

Wallace & White, J. Faison Thomson, Sutton & Greene, and Paul 
Edmundson for defendant. 


Connor, J. The defendant’s assignments of error oa his appeal to 
this Court cannot be sustained. . 

All the evidence at the trial showed that the deceased, Bennie Mozingo, 
was shot from ambush and killed on the might of 6 December, 1933, 
while he was getting into his automobile, which he had parked in the 
woods near a highway in Lenoir County, and that the gun from which 
the fatal shots were fired was fired by a person who was lying in wait 
for the deceased in a clay hole, about 8 or 10 feet from his automobile. 
The deceased, who was a bootlegger, had just loaded his automobile with 
kegs of whiskey which had been stored in the woods by a confederate. 

This evidence, which was admitted without objection by the defend- 
ant, was sufficient to sustain the contention of the State that the homi- 
cide was murder in the first degree. C. 8., 4200. S. 0. Wiggins, 171 
N.C., 813, 89 8. E,, 58. 

There was evidence tending to show that Fred Wade was the man 
who lay in wait for the deceased, and who shot and killed hin from 
the clay hole. Fred Wade, as a witness for the State, <estified that he 
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went to the clay hole near which the automobile of the deceased was 
parked with a gun which he found at the foot of an oak tree. It is true 
that he did not testify that he shot the gun, but the inference from all 
the facts shown by his testimony that he did shoot and kill the deceased 
with the gun, as contended by the State, was almost irresistible. 

There was also evidence offered by the State tending to show that the 
defendant Eddie Mozingo, prior to the shooting of the deceased, had 
urged, counseled and procured Fred Wade to shoot and kill the deceased 
when he drove his automobile from the highway into the woods to get the 
kegs of whiskey, which the defendant knew his confederate had placed 
there for the deceased. There was also evidence tending to show that 
the defendant Eddie Mozingo was engaged in the business of manufac- 
turing and selling intoxicating Hquor in Lenoir and Wayne counties, 
and that he wished to conduct his illegal business free from competition 
by the deceased, and for that reason had procured Fred Wade to shoot 
and kill him when he went into the woods to get a supply of wliskey 
for sale in the territory in which the defendant was selling whiskey. 

All the evidence, both that offered by the State in support of its con- 
tentions and that offered by the defendant in support of his contentions, 
was submitted to the jury, and properly so. There was no error in the 
refusal of the court to allow defendant’s motion for judgment as of 
nonsuit under the statute. C. S., 4648. 0S. uv. Jenkins, 182 N. C., 818, 
108.8..Ee 767. 

The objections of the defendant to the admission of evidence tending 
to show the relations between the defendant and the deceased for some 
time before the homicide, and aiso tending to corroborate testimony of 
wituesses for the State, to which there were no objections by the defend- 
ant, were properly overruled. Thus evidence was so manifestly compe- 
tent that defendant’s exceptions to its admission require no discussion. 

The cxeeption of the defendant to the refusal of the court to mstruct 
the jury as requested by the defendant cannot be sustained for the reason 
that there was evidence tending to show that Fred Wade shot and killed 
the deceased as contended by the State, and that he did so upon the 
counsel and procurement of the defendant. 

The instructions of the court to the jury to which the defendant ex- 
cepted involved propositions of law which are well settled, and whieh 
were appheable to the facts as shown by the evidence offered by the 
State. There was certainly no reversible error in these instructions. 
Detendant’s exceptions are without merit, and need not be discusscil. 

It is stated 1m the brief filed for the defendant in this Court that after 
the defendant had been convicted in this action by the Jury and sen- 
tenced by the court to imprisonment for hfe, Fred Wade was arraigned 
on an indictment charging him with the murder of Bennie Mozingo, 
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and that upon such arraignment he tendered to the solicitor for the 
State a plea of guilty of murder in the second degree, which plea was 
accepted by the solicitor, and that thereupon it was adjudged by the 
court that said Fred Wade be confined in the State’s Prison for a term 
of 30 years. 

The defendant complains that his sentence as an accessory before the 
fact is for his life, while the sentence for Fred Wads, the principal 
felon, is for only thirty years. 

Without conceding that upon the facts shown by the record in this 
case there is just ground for this complaint, it is sufficient to say that 
both the judgment against the defendant and the judgment against Fred 
Wade are authorized by statute. C. S., 4176, and C. S., 4200. The 
statute prescribing imprisonment for life upon a convicslon as an acces- 
sory before the fact to the crime of murder was in force at the time the 
statute defining murder in the first degree and murder in the second 
degree, respectively, and prescribing the punishment upon a conviction 
of murder in the first degree as death, and the punishment upon a con- 
viction of murder in the second degree as imprisonment for not less than 
two nor more than thirty years, was enacted. The former statute has 
not been amended or repealed. It is now in full force and effect. 

The judgment in this action is affirmed. 

No error. 





D. C. WADDELL, JR., v. GURNEY P. HOOD, CoMMISSIONER oF BANKS, 
Ex Ret. PEOPLES BANK OF BURNSVILLE, C. L. 'THOMPSON, anpb 
J. W. WHEELER, ET AL, 


(Filed 81 October, 1984.) 


1. Bills and Notes C a—Person signing note as endorser will be deemed 
liable as endorser unless he shows contrary intention in writing. 

A person signing a note otherwise than as maker, drawer, or acceptor 
is deemed to be an endorser unless he clearly indicates, by appropriate 
words, his intention to be bound in some other capacity, C. S., 3044, and 
such “‘appropriate words” must appear upon the instrument itself or in 
some sufficient writing attached thereto and becoming an essential and 
integral part thereof, and in an action on the note by the payee parol 
evidence is not admissible to show that one signing as endorser is pri- 
marily liable on the note. 


2. Same—Resolution of directors held insufficient to show their intention 
to be bound as sureties on note. 


Defendants, directors of a bank, signed the note in question as endorsers 
pursuant to a resolution of the board of directors of the bank in which 
the bank assumed payment of the note and in which resolution it was 
stipulated that as between the maker “and endorsers” the endorsers 
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should be all jointly and severally liable: Held, the resolution of the 
board of directors of the bank, in which defendants were described as 
“endorsers,” is insufficient to constitute defendants sureties on the note, 
and they will be deemed endorsers. C. 8., 3044. 


3. Limitation of Actions C a—Payments by maker wil] not prevent bar 
as to endorsers given no notice of nonpayment. 


Where more than three years elapse after the maturity of a note, and 
no notice of nonpayment is given the endorsers, and all payments on the 
note are made by the maker thereof, and there is no waiver of notice on 
the face of the note, the endorsers’ plea of the statute of limitations is a 
complete defense to their liability thereon. 


SCHENCK, J., took no part in the consideration or decision of this case. 


Crvit action, before Schenck, J., at Regular March Term, 1934, of 
BuNcOoMBE. 

The plaintiff brought suit upon a promissory note, dated 10 July, 
1929, payable thirty days after date to the plaintiff. The note in the 
sum of $10,000 was signed by Peoples Bank of Burnsville, N. C. The 
note recited the following securities: “One note of A. G. Wilson in the 
sum of $10,000, dated 10 July, 1929,” etc. The said collateral note, or 
Wilson note, was executed on 10 July, 1929, in the sum of $10,000, pay- 
able to G. D. Bailey or order. This collateral note purported to be 
endorsed by G. D. Bailey, C. L. Thompson, W. O. Griffith, I. B. Bailey, 
S. H. Banks, J. A. Goodin, William I. Parnell, Sallie Parnell, W. Z. 
Robertson, J. L. Hyatt, and J. W. Wheeler; said endorsers being officers 
and directors of the Peoples Bank of Burnsville. The Peoples Bank 
of Burnsville was closed on 2 October, 1933, and the defendant Gurney 
P. Ifood took possession of its assets according to law. The Peoples 
Bank of Burnsville had made payments from time to time on the orig- 
inal note, and at the time it closed it was alleged that there was a 
balance due plaintiff on said note in the sum of $2,984.16. This suit 
was brought by the plaintiff against the endorsers of the collateral note, 
or Wilson note, on 16 November, 1933. The defendants J. W. Wheeler 
and C. L. Thompson filed answers alleging that they were endorsers on 
the collateral note, or Wilson note, and that said note became due on 
10 August, 1929, and that no notice of dishonor or nonpayment had ever 
been given them, and consequently they pleaded the three-year statute 
of limitations as a bar to the right of plaintiff to recover upon the col- 
lateral or Wilson note. There was testimony of the plaintiff to the 
effect that the plaintiff would not accept the note of the Peoples Bank 
of Burnsville and loan $10,000 to it until the officers and directors of 
the bank passed a resolution, the pertinent part of which is as follows: 
“Whereas the cashier and board of directors of the Peoples Bank of 
Burnsville, N. C., deem it necessary to borrow the sum of $10,000 to 
meet the obligations of the bank and keep a proper reserve; and whereas 
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A. G. Wilson had this day executed a note for the sum of $10,000, 
endorsed by W. L. Thompson, W. O. Griffith, S. H. Banks, J. A. Goodin, 
William I. Parnell, Sallie Parnell, W. Z. Robertson, J. L. Hyatt, and 
J. W. Wheeler, to G. D. Bailey, and it is understood anc. agreed between 
the maker and endorsers that they are all jointly and severally lable 
for the payment of said note. 

“Tt is therefore ordered by the board that the payment of said note 
be and the same is hereby assumed by the bank.” 

There was evidence tending to show that Wheeler wes present at the 
meeting of the directors when the resolution was adopted, and other 
evidence tending to show that he was not present. At the conclusion 
of plaintiff’s evidence the defendants Thompson and Wheeler moved for 
judgment of nonsuit, which was granted, and the plaint:ff appealed. 


Ford, Coxe & Carter for plainteff. 
Watson & Fouts for C. L. Thompson. 
Charles Hutchins for J. W. Wheeler. 


Brocpen, J. Were the defendants Wheeler and Thompson endorsers 
or sureties on the note held by plaintiff ¢ 

It is to be noted that this suit is brought on a $10,000 promissory note, 
executed by the Peoples Bank of Burnsville and payable to the plaintiff. 
A collateral note of A. G. Wilson in the sum of $10,000, payable to 
G. D. Bailey, was recited in the original note. The plaintiff alleged 
that this collateral note, or Wilson note, was endorsed by the officers and 
directors of the bank, including the defendants Thompson and Wheeler. 
The evidence tended to show that these defendants endorsed the note 
pursuant to a resolution adopted by the officers and directors, reciting 
the execution of the note, and that “it is understood and agreed between 
the maker and endorsers that they are all jointly and severally lable 
for the payment of said note.” Consequently, it appears that the plain- 
tiff alleged that the defendants are endorsers, and the resolution by which 
the relationship of surety is sought to be established described the de- 
fendants as endorsers. 

C. §., 3044, provides that “a person placing his signature upon an 
instrument otherwise than as maker, drawer or acceptor, is deemed to be 
an endorser, unless he clearly indicates by appropriate words his inten- 
tion to be bound in some other capacity.” The question then occurs: 
How shall such “intention to be bound in some other capacity” be estab- 
lished? The statute expressly prescribes that such intention must be 
clearly indicated “by appropriate words.” 

This Court has held that the “appropriate words” clearly indicating 
the “intention to be bound in some other capacity” must appear in the 
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note itself or by some sufficient writing attached to the note and becom- 
ing an essential and integral part thereof. ‘This idea was expressed in 
Busbee v. Creech, 192 N. C., 499, 185 8. E., 326, as follows: “Parol 
evidence is not competent to show that the hability of one whose name 
is written on the back of a note as an endorser is primary, and not 
secondary, for the purpose of sustaining the contention that notice of 
dishonor by nonpayment is dispensed with. The hability of one who has 
endorsed a note, where it 1s contended that such hability is other than 
that of an endorser, must be determined by appropriate words contained 
in the note.” This utterance is fully supported by Dillard v. Mercantile 
Co.; 190 N. C., 225, 129 8, E. 598: Wrenn vo. Cotton Mills, 198 N.C. 
89, 150 S. E., 676; Hyde v. Tatham, 204 N. C., 160, 167 S. E., 626. 
See, also, Commercial Security Co. v. Main Street Pharmacy, 174 N. C,, 
655, 94S. E., 298. 

Applying the law to the facts, as disclosed by the record, it would 
seem manifest that the defendants must be deemed to be endorsers. The 
record discloses that all payments on the original note were made by the 
bank and that more than three years have elapsed since the maturity of 
the note, and that no notice was given the defendants. Therefore, as the 
defendants are endorsers and not sureties, the statute of limitations con- 
stitutes a defense in the absence of a waiver in the face of the note, and 
the ruling of the trial judge was correct. Barber v. Absher Co., 175 
N. C., 602, 96 S. E., 48; Dillard v. Mercantile Co., supra; Bank v. 
Hesse, ante, 71. 


Affirmed. 


ScuEenck, J., took no part in the consideration or decision of this case. 





J. N. BYRD, EMPLOYEE, v. GLOUCESTER LUMBER COMPANY, EMPLOYER, 
AND AMERICAN MUTUAL LIABILITY INSURANCE COMPANY, INSuR- 
ANCE CARRIER. 

(Filed 31 October, 19384.) 


1. Master and Servant F i—Jurisdiction of Superior Court upon appeal 
from award of Commission is limited to questions of law. 

The award of the Industrial Commission is conclusive on appeal as to 
all questions of fact involved in the proceeding and determined by the 
Commission, and the jurisdiction of the Superior Court is limited to 
questions of law only. N. €. Code, SOS1 (ppp). 

2. Same—Superior Court has jurisdiction to remand case to Commission 
for rehearing on ground of newly discovered evidence. 


While the Compensation Act contains no express provision authorizing 
the Superior Court, upon appeal from an award of the Industrial Com- 
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mission, to remand the case to the Commission for a rehearing on the 
ground of newly discovered evidence, the Superior Court has the discre- 
tionary power to do so in proper instances. 

3. Appeal and Error J a— 


On appeal from an award of the Industrial Commission, a motion to 
remand the case to the Commission on the ground of newly discovered 
evidence is addressed to the discretion of the Superior Court, and its 
determination thereof is not ordinarily reviewable by the Supreme Court. 


ApprEAL by defendants from Finley, J., at April Term, 1934, of 
TransyLvanra. Affirmed. 

This is a proceeding for compensation under the provisions of the 
North Carolina Workmen’s Compensation Act for an injury which the 
plaintiff suffered on 2 March, 1929, while he was at work as an employee 
of the defendant Gloucester Lumber Company. 

The proceeding was begun before the North Carolina Industrial Com- 
mission, and was first heard by Commissioner Dorsett. From the evi- 
dence offered at the hearing before him Commissioner Dorsett found 
that the plaintiff’s disability was not the result of an injury by accident 
which arose out of and in the course of his employment by the defend- 
ant Gloucester Lumber Company. On this finding compensation was 
denied. The full Commission, on its review of the hearing before Com- 
missioner Dorsett, approved and adopted the findings of fact and con- 
clusions of law made by him, and denied compensation. The plaintiff 
appealed from the award of the Industrial Commission to the Superior 
Court of Transylvania County. The appeal was duly docketed in said 
court. It has not been heard on its merits. 

On 9 October, 1983, the plaintiff moved in the Superior Court for a 
rehearing of the proceeding by the Industrial Commissior. on the ground 
that since his appeal was docketed in said court he had discovered new 
evidence in support of his claim for compensation. ‘The defendants 
moved that the motion of the plaintiff be dismissed on the ground that 
the court was without jurisdiction to hear plaintiff’s motion for a re- 
hearing of the proceeding by the Industrial Commission on the ground 
of newly discovered evidence. 

The proceeding was heard at February Term, 1934, cf the Superior 
Court of Transylvania County, on the motions of the defendants and 
the plaintiff, respectively. 

The motion of the defendants that the motion of the plainitff be dis- 
missed was denied. 

The motion of the plaintiff for a rehearing of the proceeding on the 
ground of newly discovered evidence was allowed. 

From the order of the Superior Court remanding the proceeding to 
the Industrial Commission, in accordance with the motion of the plain- 
tiff, the defendants appealed to the Supreme Court. 


on 
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Ralph H. Ramsey, Jr., for plaintrff. 
Smathers & Smathers for defendants. 


Connor, J. The award of the Industrial Commission in this proceed- 
ing, made 11 February, 1930, and, on the facts found by the Commis- 
sion, denying compensation to the plaintiff, was conclusive as to all ques- 
tions of fact involved in the proceeding and determined by the Commis- 
sion. It is so expressly provided by statute. -N. C. Code of 1931, see. 
8081 (ppp). 

On plaintiff’s appeal from the award to the Superior Court, only 
questions of law involved in the proceeding and decided by the Industrial 
Commission could be considered. This is also expressly so provided by 
statute. N.C. Code of 1931, sec. 8081 (ppp). The jurisdiction of the 
Superior Court is limited to a consideration of questions of law only. 

There is no provision in the North Carolina Workmen’s Compensation 
Act authorizing the Superior Court to consider a motion for a rehearing 
by the Industrial Commission of a proceeding for compensation, on the 
ground that since the docketing of an appeal from an award of the Com- 
mission, a party to the proceeding has discovered new evidence which 
supports his contention as to the facts found by the Commission ad- 
versely to him, and to remand the proceeding to the Commission for a 
rehearing. 

For this reason the appellants in the instant case contend that there 
was error in the refusal of the judge of the Superior Court to dismiss 
the motion of the plaintiff, and in the order remanding the proceeding 
to the Industrial Commission for a rehearing. This contention is not 
sustained. The judge had the power to consider plaintiff’s motion and, 
on the facts found by him, in his discretion to grant the motion. 

It is well settled that this Court, although its jurisdiction is limited 
by the Constitution of North Carolina to the review, upon appeal, of 
decisions of the Superior Court upon matters of law or legal inference, 
has the power to consider a motion for a new trial of an action pending 
here on appeal, on the ground of newly discovered evidence, and in a 
proper case to grant the motion. Jfoore v. Tidwell, 194 N. C., 186, 
138 S. E., 541; Johnston v. BR. R., 163 N. C., 431, 79 S. E., 690. 

On this principle we are of opinion, and so hold, that when a pro- 
ceeding for compensation under the provisions of the North Carolina 
Workmen’s Compensation Act has been duly docketed in the Superior 
Court, upon an appeal from an award of the Industrial Commission, the 
Superior Court has the power in a proper case to order a rehearing of 
the proceeding by the Industrial Commission on the ground of newly 
discovered evidence, and to that end to remand the proceeding to the 
Commission. 
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Whether the judge of the Superior Court shall exercise this power in 
any proceeding pending in said court rests upon his discretion. Huis 
action, therefore, is ordinarily not subject to review by this Court. 

We find no error in the order in the instant case. It 1s 


Affirmed. 





L. J. CHESTNUT v. ALBERT SUTTON, 
(Filed 81 October, 1984.) 


1. Husband and Wife F a— 
Consent of the wife is not a defense to an action for alienation of her 
affections or for criminal conversation with her. 


2. Same—Misconduct of husband and his ill-treatment of wife is sub- 
ordinate feature on issue of damages requiring request for instruc- 
tions, 


In an action for alienation and criminal conversation it is not error 
for the trial court, in the absence of prayers for special instructions, to 
fail to charge the jury on the issue of damages that if they believe de- 
fendant's evidence with respect to plaintiff's miscondict and his ill- 
treatment of his wife, they should consider such facts in diminution of 
actual damages, 

2. Trial E e— 

A party desiring the judge to present a particular theory of the case, 
or av particular phase of the law applicable to his evidence, should offer 
a prayer for special instructions. 

4. Husband and Wife F a— 


In this action for alienation and criminal conversation the charge to the 
jury on the issue of actual damages is held to cover every phase of the 
law relied upon by defendant in minimizing damages, and to be without 
error on defendant’s exception. 


AprEaL by defendant from Daniels, J., at April Term, 1934, of 
Sampson. No error. 

This is an action to recover damages, both actual and punitive, for 
the alienation of the affections of plaintiff’s wife by the defendant, and 
for his criminal conversation with her. 

The issues submitted to the jury were answered as follows: 

“1, Did the defendant Albert Sutton alienate the affections of the 
plaintifi’s wife, as alleged in the complaint? Answer: ‘Yes,’ 

“2, Did the defendant Albert Sutton have immoral relations with the 
plaintiff’s wife, as alleged in the complaint? Answer: ‘Yes.’ 

“3. What amount of actual damages, if any, is the plaintiff entitled to 
recover? Answer: ‘$1,200.’ 


bo 
we 
~~] 
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“4, What amount of punitive damages, if any, is the plaintiff entitled 
to recover? Answer: ‘$400.007 ” 

From judgment that plaintiff recover of the defendant the sum of 
$1,600, with interest and costs, the defendant appealed to the Supreme 
Court. 


J.D. Johnson, Jr., for plainteff. 
Butler & Butler for defendant. 


Connor, J. The facts alleged in the complaint are sufficient to con- 
stitute two causes of action, on either of which the plaintiff is entitled 
to recover of the defendant damages, both actual and punitive. Coltle 
v. Johnson, 179 N. C., 426, 102 S. E., 769. In that case it is said that 
the gravamen of the cause of action for the ahenation of the affections of 
plaintiff’s wife is the deprivation of the plaintiff of his conjugal rights 
to the society, affection and assistance of his wife, and that the gravamen 
of the cause of action for criminal conversation is the defilement of 
plaintiff’s wife by the defendant. In neither case is the consent of the 
wife a defense to a recovery by the plaintiff of the damages which he has 
sustained as the result of the wrongful conduct of the defendant. On 
each of these causes of action the plaintiff is entitled to recover of the 
defendant his actual damages, and in a proper case the jury may award 
plaintiff, in addition to his actual damages, punitive damages. Powell 
u. Strickland, 163 N. C., 393, 79 S. E., 872. 

The evidence offered by the plaintiff, and admitted without objection 
by the defendant, was sufficient to sustain the allegations of the com- 
plaint. This evidence, together with the evidence otfered by the defend- 
ant, was submitted to the jury under a charge which 1s free from error. 
For this reason the judgment is afhrmed. 

The defendant contends that there was error in the failure of the 
judge to instruct the jury that if they should find certain facts with 
respect to the conduct of the plaintiff and his treatment of his wife, as 
the defendant’s evidence tended to show, they should consider these facts 
in determining the amount of actual damages which the plaintiff is 
entitled to recover in this action. In the absence of requests by the 
defendant for such instructions, this contention cannot be sustained. 

It is well settled as the practice in this State that if a party desires 
the judge to present a particular theory of the case, or a particular 
phase of the law applicable to the facts as the jury shall find them from 
the evidence, he should request the judge to do so by prayers for instrue- 
tion tendered in apt time, and that unless this 1s done, he cannot raise 
the objection that the judge failed in his charge to instruct the jury with 
respect to such theory, or such phase of the law. McIntosh N. C. Prac. 
and Proc., p. 634, and cases cited. 
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This rule is applicable to the assignments of error in the instant case. 

The instructions of the judge on the third issue presented to the jury 
every phase of the law relied upon by the defendant with respect to the 
minimizing of the damages which the plaintiff is entitled to recover in 
this action. 

The defendant has had a fair and impartial trial of the issues raised 
by the pleadings, and must be content with the verdict cf the jury and 
the judgment of the court. We find 

No error. 





STATE v. J. L. HENDERSON. 
(Filed 31 October, 1934.) 


1. Criminal Law K b: Husband and Wife G d—Right to suspend judg- 
ment is established by decisions, and is authorized by statute for 
abandonment. 

The practice of suspending judgments or staying executions in criminal 
prosecutions upon reasonable and just terms, with the consent of defend- 
ant, is established by custom and judicial decision, and in prosecutions 
for abandonment has received express legislative sanction. C. S., 4449. 


2. Same—Defendant may not challenge terms upon which judgment was 
suspended upon State’s motion that judgment be executed for his 
failure to comply therewith. 

Where a defendant in a prosecution for abandonment accepts the terms 
upon which judgment is suspended, and does not object or appeal on the 
ground that terms are indefinite, he may not thereafter challenge the 
validity of the terms upon motion of the solicitor that the judgment be 
executed for his failure to comply with the conditions upon which the 
execution of the judgment was suspended. 


3. Criminal Law K b— 

If the conditions upon which the execution of a judgment in a criminal 
prosecution is suspended are void, the judgment is at al times enforce- 
able, if they are valid defendant cannot resist enforcement of the judg- 
ment upon his failure to comply with the conditions. 

4. Husband and Wife G d— 


A subsequent decree of divorce does not affect a prior Judgment against 
the husband for abandonment of his wife, or the conditions upon which 
such judgment is suspended. 


AppraL by defendant from Harding, J., at April Term, 1934, of 
Ranpotreu. Afhrmed. 

At September Term, 1931, of the Superior Court of Randolph County 
the defendant J. L. Henderson was tried on an indictment in which he 
was charged with the wilful and unlawful abandonment of his wife, 
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without making provision for her adequate support. C. §., 4447. On 
his conviction, judgment was rendered as follows: 

“Tt is adjudged by the court that the defendant be confined in the 
common jail of Randolph County for a period of 12 months, and 
assigned to work upon the public roads of the State under the control 
of the State Highway Commission, pursuant to the provisions of chapter 
145, Public Laws of 1931. 

“This judgment is suspended on condition that the defendant pay into 
the office of the clerk of the Superior Court of Randolph County the 
amount of $15.00 per month for the use and benefit of Mrs. J. L. 
Henderson, on or before the 12th day of each month, and further, that he 
pay the costs of the action.” 

The defendant accepted the conditions on which the judgment was 
suspended. He paid the costs of the action, and paid the sum of $15.00 
into the office of the clerk of the Superior Court, for the use and benefit 
of Mrs. J. L. Henderson, each month until December, 1933. He did 
not pay said sum for the month of December, 1933, and has not paid 
said sum for any month since December, 1933. 

At April Term, 1934, the defendant was arrested under a capias issued 
on the motion of the solicitor for the State that he be confined in the 
common jail of Randolph County under the judgment rendered in the 
action at September Term, 1931. 

At the hearing of the motion of the solicitor, the court found that, 
at November Term, 1933, of the Superior Court of Alamance County, 
11 an action brought by the defendant in said court against his wife, the 
bonds of matrimony theretofore existing between them were dissolved 
by a judgment of divorce on the ground that the defendant and his wife 
had hved separate and apart from each other for more than two years 
immediately preeeding the commencement of the action. Chapter 163, 
Public Laws of N. C., 1933. The motion of the solicitor was allowed. 

From the order of the court that the defendant be committed to the 
common jatl of Randolph County, under and pursuant to the judgment 
in this action at September Term, 1931, the defendant appealed to the 
Supreme Court. 


Attorney-General Brummitt and Assistant Attorney-General Seawell 
for the State. 
Long & Long for defendant. 


Connor, J. In Myers v. Barnhardt, 202 N. C., 49, 161 S. E., 715, it 
1s said: 

“The practice of suspending judgments in criminal prosecutions, upon 
terms that are reasonable and just, or staying executions therein for a 
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time, with the consent of the defendant, has so long prevailed in our 
courts of general jurisdiction that it may now be considered established, 
both by custom and judicial decision, as a part of the permissible pro- 
eedure in such cases. S. v. Edwards, 192 N. C., 321, 183 8. E., 37; 
S.v. Everitt, 164 N. C., 399, 79 S. E., 274; 8. v. Helton, 151 N. C., 687, 
65 8. E., 1011.” 

This practice has not only been established by custora and judicial 
decision, it has received express legislative sanction with respect to judg- 
ments in criminal actions in which defendants have been convicted of 
abandonment. C. 8., 4447. It is provided by statute taat “upon any 
conviction for abandonment, any judge, or any recorder having juris- 
diction thereof, may in his discretion make such order as in his judg- 
ment will best provide for the support, as far as may b2 necessary, of 
the deserted wife or children, or both, from the property or labor of the 
defendant.” C.8., 4449. 

In the instant case the effect of the order contained in the second 
paragraph of the judgment was merely to suspend the execution of the 
judgment so long as the defendant complied with the conditions therein 
imposed by the court and accepted by the defendant. S. v. Vickers, 
196 N. C., 289, 145 S. E., 175. The defendant did not object to the 
order on the ground that the conditions were indefinite, or appeal from 
the order to this Court, as did the defendant in S. v. Vickers, supra. 
Having accepted the conditions, and undertaken to comply with them, he 
cannot, after his failure to comply with the terms on which the execu- 
tion of the judgment was suspended, challenge their validity. S. v. 
Burnette, 173 N. C., 734, 91 5. E., 364. Indeed, if the conditions are 
void, as now contended by the defendant, the judgment has at all times 
been enforceable; on the other hand, if the conditions are valid, the 
defendant having failed to comply with them, cannot resist the enforce- 
ment by the court of the judgment that he be confined in tae common jail 
of Randolph County for a period of twelve months. In either event 
there was no error in the order of Judge Harding, unless, as contended 
by the defendant, he was relieved of both the conditions and the judg- 
ment at September Term, 1931, by the judgment of divorce at November 
Term, 1933, of the Superior Court of Alamance County. Neither the 
judgment rendered in this action nor the conditions on which the execu- 
tion of the judgment was suspended are affected by the judgment of 
divorce. See Howell v. Howell, 206 N. C., 672,174 8. E., 921. 

Whether the judge, at April Term, 1934, had the power in his discre- 
tion to modify the conditions on which the execution o7 the judgment 
rendered at September Term, 1931, was suspended, on the facts found 
by him, is not presented on this appeal. Having found that the defend- 
ant had failed to comply with these conditions, the judge had the power 
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to order that the judgment be enforced. S. v. Strange, 183 N. C., 775, 
111 S. E., 350. The divorce of the defendant from his wife, subsequent 
to the judgment in this action, did not relieve the defendant from the 
judgment as a matter of law. 

The order of Judge Harding is 

Affirmed. 





STATE v. J. B. COOK, JR. 
(Filed 31 October, 1984.) 


1. Bastards B c-——Wilfulness is essential element of offense of neglecting 
to support illegitimate child. 


Wilfulness of defendant in his neglect or refusal to support his illegiti- 
mate child is an essential ingredient necessary for a conviction under 
ch. 228, Public Laws of 1983, and “wilful” as used in the statute means 
without just cause, excuse, or justification. 


2. Same—Wilfulness of defendant in failing to support illegitimate child 
is not presumed from such failure, but must be proven by State. 


In a prosecution under ch. 228, Public Laws of 1933, the presumption 
of innocence attaching to a defendant in a criminal prosecution, includes 
the presumption that defendant's neglect to support his illegitimate child 
was not wilful, and while failure to support may be an evidential fact 
tending to show wilfulness, such failure does not raise the presumption 
of wilfulness, and the burden is on the State to prove the element of 
wilfulness or criminal intent beyond a reasonable doubt. 


APPEAL from Stack, J., at August Term, 1934, of Caparrts. New 
trial. 

The defendant was tried, convicted and sentenced upon a bill of indict- 
ment charging a violation of chapter 228, Public Laws 1933, being “An 
act concerning the support of children of parents not married”; and 
appealed to this Court, assigning error. 


Attorney-General Brummitt and Assistant Attorney-General Seawell 
for the State. 
W. S. Bogle and Armfield, Sherrin & Barnhardt for appellant. 


Scurencx, J. “Any parent who wilfully neglects or refuses to support 
and maintain his or her illegitimate child shall be guilty of a misde- 
meanor and subject to such penalties as are hereinafter provided. 

”” See. 1, ch. 228, Public Laws 1933, 

The defendant duly assigned as error the following portion of his 

Honor’s charge: “A man is presumed to intend to, if he has failed to 
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do so, the presumption is he wilfully did so,” and we think this state- 
ment of the law was erroneous, and entitles the defendant to a new 
trial. 

The entire paragraph of the charge, of which the foregoing is a part, 
is as follows: “The State is required to satisfy you beyond a reasonable 
doubt that he has failed to support his bastard child; wilfully failed. 
Wilfully means intentionally, purposely. A man is presumed to intend 
to, if he has failed to do so, the presumption is he wilfully did so.” 

The father of an illegitimate child may be convicted of neglecting to 
support such child only when it is established that such neglect was 
wilful, that is, without just cause, excuse or justification. The wilful- 
ness of the neglect is an essential ingredient of the offense, and as such 
must not only be charged in the bill, but must be proven beyond a rea- 
sonable doubt. The presumption of innocence with which the defendant 
enters the trial includes the presumption of innocence cf wilfullness in 
any failure on his part to support his illegitimate child. The failure to 
support may be an evidential fact tending to show a wilful neglect, but 
it does not raise a presumption of wilfulness. 

The word “wilfully” as used in the statute under which the defendant 
was charged is used with the same import as in the act relating to wilful 
abandonment of wife by husband, C. 8., 4447, and whet is said in the 
ease of S. v. Falkner, 182 N. C., 793, as to the effect of the use of the 
word “wilful” in a criminal statute is here applicable. In that case the 
present Chief Justice says: “Wilfulness is an essential element of the 
crime, and this must be found by the jury. The issue, upon an indict- 
ment for a violation of the present law, is the alleged guilt of the defend- 
ant. He enters on the trial with the common-law presumption of inno- 
cence in his favor. When the State has shown an atandonment and 
the defendant’s failure to provide adequate support, the jury may infer 
from these facts, together with the attendant circumstances, and they 
would be warranted in finding, if they are so satisfied beyond a reason- 
able doubt, that it had been done intentionally, without just cause or 
legal excuse, 2.e., wilfully. S.v. Taylor, 175 N. C., 833.” To the same 
effect are the more recent cases of S. v. Johnson, 194 N. C., 878; 8. wv. 
Yelverton, 196 N. C., 64; S.v. Roberts, 197 N. C., 662. 

In an earlier case, Mr. Justice Ashe, in construing the word “wilful” 
in criminal statutes, says: “The word wilful, used in a statute creating 
a criminal offense, means something more than an intention to do a 
thing. It imphes the doing the act purposely and deliberately, indicat- 
ing a purpose to do it, without authority—careless whether he has the 
right or not—in violation of law, and it is this which makes the criminal 
intent, without which one cannot be brought within the meaning of a 
criminal statute.” SS. v. Whitener, 93 N. C., 590 (592). 
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Construing the word “wilful” in the light of the foregoing cases, it 1s 
clear that one cannot be brought within the meaning of the statute 
under which the defendant was charged without proying the criminal 
intent, and that 1t was error for the court to have charged the jury that 
if the defendant failed to support his illegitimate child “the presump- 
tion is he wilfully did so.” 

New trial. 





J. R. WILSON anp GENERAL MOTORS ACCEPTANCE CORPORATION 
v. HORTON MOTOR LINES, INC. 


(Filed 31 October, 1934.) 


1. Pleadings D b-——Demurrer for misjoinder of parties and causes held 
properly overruled in this case. 

Action was brought by the holder of a lien upon a truck to recover for 
loss of his security and by the owner of the truck to recover dumage to 
the truck, and to recover loss of profits to the owner by reason of his 
forced abandonment of a contract to deliver merchandise, it being alleged 
that all items of damage were the result of damage to the truck by the 
negligent act of defendant’s agent: Held, both plaintiffs had an interest 
in the subject-matter of the action, and in obtaining the relief demanded, 
C. §8., 455, and their respective causes of actions arose out of the same 
transaction or transactions connected with the same subject of action, 
C. S., 507 (1), and defendant’s demurrer for misjoinder of parties and 
causes of action was properly overruled. 


2. Parties A a— 


It is not necessary that the interest of parties plaintiff should be identi- 
eal, but only that each have an interest in the subject-matter of the action 
and in obtaining the relief demanded. C. S., 455. 


ws) 


. Pleadings A a— 
It is not necessary that the causes of action of several plaintiffs be 
identical, but only that the causes of action arise out of the same trans- 
action or transactions connected with the same subject of action. C. S., 
507 (1). 
4, Pleadings D a— 

A complaint will be liberally construed in favor of the pleader upon a 
demurrer for failure to state a cause of action. 
Negligence D a— 

A complaint alleging that plaintiff was forced to abandon a contract 
for the delivery of merchandise because ‘of defendant’s negligent damage 


to plaintiff’s truck, and demanding the recovery of the loss of profits from 
such contract is held not demurrable for failure to state a cause of action. 


1 


6. Pleadings D a— 
A demurrer on the grounds that the complaint fails to state a cause of 
action must specify wherein the complaint is deficient, or the demurrer 
is defective and cannot be sustained. 
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AprreaL by defendant from Jloore, Special Judge, at August Term, 
1934, of Sampson. Affirmed. 

The individual plaintiff and the corporate plaintiff filed a joint com- 
plaint, wherein it is alleged that the agent and servant of the defendant 
corporation, by negligently parking a large truck on a State Highway, in 
the nighttime and without lights, caused the agent of the individual 
plaintiff to drive his truck into the defendant’s truck, so negligently 
parked, with resultant damage to the truck of the individual plaintiff, 
as well as to the trailer attached thereto, and with further resultant 
damage to the plaintiff in the loss of profits from a contzact for deliver- 
ing cotton, which the plaintiff was compelled to abandon by reason of 
the loss of his truck; it is further alleged in the joint coraplaint that the 
corporate plaintiff held a hen by way of a conditional sales contract on 
said truck of its coplaintiff. 

The defendant interposed a demurrer to the complaint upon the 
ground of misjoinder of parties and of causes of action; and to that 
portion of the complaint relating to damage sustained by the individual 
plaintiff by reason of the loss of contract for delivery of cotton upon the 
ground that the complaint does not state facts sufficieat to constitute 
such cause of action. The court overruled the demurrer, and the defend- 
ant appealed to the Supreme Court. 


Dye & Clark for appellant. 

J, Abner Barker for appellee J. R. Wilson. 

J.D, Johnson, Jr., and F. H. Kennedy for appellee General Motors 
Acceptance Corporation. 


Scuenck, J. “All persons having an interest in the subject of the 
action and in obtaining the relief demanded may be joined as plaintiffs, 
either jointly, severally, or in the alternative. . . .” OC. 8, 455. 
The individual plaintiff had “an interest in the subject of the action” 
for that he owned the truck and the trailer alleged to have been dam- 
aged; and the corporate plaintiff had “an interest in the subject of the 
action” by reason of its lien upon said damaged truck. 

“The plaintiff may unite in the same complaint several causes of 
action, of legal or equitable nature, or both, where they all arise out of 
the same transaction, or transaction connected with the same subject of 
action.” C.8., 507 (1). 

The cause of action of the individual plaintiff for damage to his truck, 
as well as the cause of action of the corporate plaintiff for the loss of his 
security by reason of the damage to said truck, both arose out of the 
same transaction or transaction connected with the same subject of 
action, namely, the damage to the same truck proximately caused by the 
same negligent act of the same agent of the defendant. Clearly both 
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parties plaintiff had an interest in the subject of this action and in 
obtaining the rehef demanded. Neither of these statutes requires, by 
word or by impheation, that the causes of action of the parties plaintiff 
shall be identical. The first only requires that the respective parties 
plaintiff have “an interest in the subject of the action and in obtaiming 
the rehef demanded’; and the second only requires that the several 
causes of action shall “arise out of the same transaction, or transaction 
connected with the same subject of action.” 

“ . . . The fact that the interests of plaintiffs are legally sever- 
able, or not common or identical, is no bar to their joinder where they 
have a common interest in the subject of the action and the relief 
sought.” 47 C. J., 59. 

We conclude that his Honor properly overruled the demurrer to the 
complaint. 

We are also of the opinion that the demurrer to that portion of the 
complaint relating to damages sustained by the individual plaintiff by 
reason of loss of his contract for the delivery of cotton upon the ground 
that it did not state facts sufficient to constitute such cause of action 
was properly overruled. In the first place, the complaint, when con- 
strued, as we are required to construe it berally in behalf of the plain- 
tiff, presents facts sufficient to constitute a cause of action, Scott v. Ins, 
Co., 205 N. C., 38; and, in the second place, the ground of the demurrer 
is defective and cannot be sustained for that it does not specify wherein 
the complaint fails to state facts sufficient to constitute the cause of 
action, Hlam v. Barnes, 110 N.C., 73; Griffin v. Bank, 205 N. C., 238. 

Judgment overruling the demurrer is 


Affirmed. 





FPEDERAL LAND BANK OF COLUMBIA v. W. H. GRIFFIN, ADMINISTRATOR 
OF THE EsTATE or W. D. WISLCH, Decksasep; R. A. WELCH, DORA 
WELCH, DEE WELCH, ADA MOORE anpd HusBANbD, J. DORSIE 
MOORE, HATTIE ALSTON and HvsBanp, BILL ALSTON, W. C. 
WELCH anv Wire, MRS. W. C. WELCH, C. L. WELCH anp Wirt, MRS. 
C. L. WELCH. 

(Filed 31 October, 1984. ) 


Deeds and Conveyances A e-——Presumption of delivery from registration 
of deed is rebuttable by evidence that registration was inadvertent 
or fraudulent. 

The owner of lands executed deed to same to his wife and two sons, and 
the deed was duly registered. Thereafter the grantor and his wife exe- 
cuted a mortgage on the same lands to plaintiff. The grantor remained 
in possession of the lands until his death, and the recorded deed was 
found among his papers: Held, the fact that the grantor remained in 
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possession and that the recorded deed was found among his papers before 
or after his death is not sufficient to rebut the presumption of delivery 
of the deed arising from the registration thereof, there being no evidence 
that the registration was inadvertent or fraudulent, and each of the 
grantor’s sons is entitled to a one-third undivided interest in the lands 
free from the lien of plaintiff’s mortgage. 


Crviz action, before Barnhill, J., at July-August Term, 1934, of 
CHATHAM, 

On 1 October, 1901, Levy B. Welch conveyed fifty acres of land in 
Chatham County to William D. Welch. This deed was duly registered 
on 29 October, 1914. William D. Welch went into possession of said 
tract of land and remained in possession until his death in April, 1931. 
On 1 August, 1920, W. D. Welch executed a deed for said fifty acres 
of land to Kittie A. Welch, his wife, and his two sons, William Corbett 
Welch and Carl (C. L.) Welch. This deed was recorded in the office of 
the register of deeds for Chatham County on 2 May, 1921. 

Thereafter, on 4 June, 1926, W. D. Welch and wife, K. A. Welch, 
executed and delivered to the plaintiff Federal Land Bank of Colum- 
bia a mortgage upon said land, securing an indebtedness of $1,300. This 
mortgage was duly recorded on 9 June, 1926. 

On or about 21 November, 1932, the plaintiff institutec. a suit against 
the defendants to foreclose said mortgage by reason of the failure of the 
mortgagors to pay off the indebtedness. The defendants W. C. Welch 
and C, L. Welch filed an answer, asserting that they were the owners 
in fee of a two-thirds undivided interest in said property by virtue of 
deed from their father, heretofore referred to. 

There was evidence that W. D. Welch, the grantor in said deed to his 
wife and sons, lived upon the land and cultivated the same until his 
death, and that the property was known as the “W. D. Welch place.” 
Neither W. C. Welch nor C. L. Welch lived with their father. Carl 
Welch, one of the grantees in said deed, said “that the deed from.W. D. 
Welch to his mother and to him and his brother was found in his 
father’s papers.” There was evidence that W. D. Welch, the father, 
built a house on the land in 1924. 

The jury found that W. C. Welch and C. L. Welch were the owners 
and entitled to the possession of a two-thirds undivided interest in said 
tract of land, free and clear of the lien of plaintiff’s mortgage. 

From judgment upon the verdict plaintiff appealed. 


Daniel L. Bell and Victor R. Johnson for plaintiff. 
L. P, Dixon and Siler & Barber for defendants, 


Broepen, J. What is the legal effect of the due and proper registra- 
tion of a conveyance of land ? 
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The plaintiff asserts that there was no delivery of the deed from W. D. 
Welch to his wife and sons, and hence the mortgage deed to the plaintiff 
coustituted a prior lien upon the premises. “The delivery of a deed is 
essential to its validity, and is said to be ‘its tradition from the maker to 
the person to whom it is made, or to some person for his use.’ That is to 
say, the maker of the deed must part with the possession and control of 
the instrument with the intention of giving effect to it. . . . This 
Court has consistently held that registration of a deed is prima facie 
evidence of delivery, but that such is not conelusive between the parties, 
and that an injured party may attack the execution and delivery of the 
deed and show, if possible, that in fact there was no delivery.” Burton 
a, Peder, DOC BS 5 A 00: 

“The presumption of delivery arising from the registration of the 
deed may be rebutted by evidence showing that the registration was 
inadvertent or fraudulent.” Gulley v. Smith, 203 N. C., 274, 165 
De ee 110; 

In the case at bar there was no evidence that the registration of the 
deed in controversy was “inadvertent or fraudulent.” The bare fact 
that the grantor, the father and husband of the grantees, remained in 
possession of the land, cultivating the same until his death, and that the 
recorded deed was found among his papers either before or after lis 
death, is not sufficient in probative value, to overthrow the presumption 
arising from registration. See Mcdfahan v. Hensley, 178 N. C., 587, 
101 8. E., 210. 


No error. 





FEDERAL RESERVE BANK OF RICHMOND, VA., v. G. W. WHITFORD, 
MAMIE WHITFORD, STEPHEN WHITFORD, JOHN WHITFORD, Anp 
N. T. WHITFORD. 
(Filed 81 October, 1934.) 


1. Bills and Notes C a— 
The presumption that the possessor of a negotiable note is the holder 
thereof is a presumption of fact and not of law, and may be rebutted by 
either plaintiff's or defendant’s evidence. 


2. Bills and Notes H a: Parties A a—Bank holding note as agent for 
colicction may not maintain action on the note. 

Plaintiff Federal Reserve Bank brought suit on a note endorsed to it 
by the Federal Reserve Agent: ‘‘Pay to order of the Federal Reserve 
Bank for collection for the account of the Federal Reserve Agent.’ De- 
fendant maker moved for nonsuit: Held, the presumption arising from 
possession of the note that plaintiff was the holder thereof was rebutted 
by plaintiff's own evidence, and as it appeared that plaintiff was not the 
real party in interest, C. 8., 446, the metion of nonsuit was properly 
granted. 
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3. Evidence D f— 


A party introducing a note in evidence endorsed to it as collecting agent 
cannot be heard to attack the endorsement. 


Tur Federal Reserve Bank of Richmond instituted this action before 
a justice of the peace on a note for $150.00 made by the defendant 
G. W. Whitford, payable to the First National Bank of New Bern, and 
endorsed by the other defendants. The defendants entered a general 
denial and, upon judgment being awarded the plaintiff, appealed to the 
Superior Court, where the cause was heard de novo at the May Term, 
1934, of Craven, by Daniels, J. Affirmed. 

The plaintiff offered evidence tending to show: (1) that the note was 
executed by G. W. Whitford; (2) that it was endorsed by the other 
defendants; (3) that it was endorsed in blank by the First National 
Bank of New Bern and was rediscounted by the plaintiff Federal Re- 
serve Bank of Richmond; (4) that it was endorsed by the plaintiff Fed- 
eral Reserve Bank of Richmond and rediscounted to the I’ederal Reserve 
Agent; (5) that thereafter it was endorsed by the Federal Reserve Agent, 
‘Pay to the order of Federal Reserve Bank of Richmond for collection 
for the account of Federal Reserve Agent, Oct. 10, 1929”; and (6) that 
the note, bearing this last endorsement, was delivered to the plaintiff, 
the Federal Reserve Bank of Richmond. The plaintiff also introduced 
evidence tending to show the dealings between the Federal Reserve Bank 
and the Federal Reserve Agent, to some of which evidence objections by 
the defendants were sustained. When the plaintiff had introduced its 
evidence and rested its case the defendants moved to dismiss the action 
and for a judgment as of nonsuit. The motion was granted and the 
plaintiff excepted and appealed to the Supreme Court, assigning errors. 


W. H. Lee and M. G. Wallace for appellant. 
W. 2B. R. Guion and D. L. Ward for appellees. 


ScnmncK, J. We are of the opinion that his Honor was correct in 
granting the motion of the defendants for judgment as of nonsuit. 

While, under certain conditions, it may be true, as contended in the 
appellant’s brief, that the possession of a note creates a presumption of 
ownership, and thereby gives the holder thereof a prima facie right to 
maintain an action thereon, this presumption is not one of law but of 
fact, and may be rebutted either by the plaintiff’s or the defendants’ 
evidence; and if this presumption be rebutted by the plaintiff’s own 
evidence, the fact of the plaintiff’s possession of the note, standing alone, 
will not be sufficient to carry the case to the jury. The note sued on 
bore the endorsement ‘‘Pay to the order of Federal Reserve Bank of 
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Richmond for collection for the account of Federal Reserve Agent, 
Oct. 10, 1929.” The plaintiff introduced this note bearing this endorse- 
ment, and therefore cannot be heard to attack it. Whatever may be the 
relationship existing between the Federal Reserve Bank and the Federal 
Reserve Agent, we think it clear that they are separate and distinct enti- 
ties, and that the reserve bank held the note sued on for collection for the 
reserve agent. Such being the case, under the authority of Bank v. 
Hxum et al., 163 N. C., 199, and Bank v. Rochamora et al., 193 N. C., 
1, and numerous cases there cited, his Honor was correct in holding that 
the plaintiff, the Federal Reserve Bank of Richmond, was not the real 
party in interest and, under C. S., 446, could not maintain this action. 

Clarkson, J., in Bank v. Rochamora, supra, after calling attention to 
the apparent conflict between C. S., 3017, which provides that “A re- 
strictive endorsement confers upon the endorsee the right . . . to 
bring any action thereon that the endorser could bring,” and C. S., 446, 
which requires that “Every action must be prosecuted in the name of the 
real party in interest, .’ says: “Construing the sections of the 
Negotiable Instrument Law referred to (C. S., 3017) with the section 
under Civil Procedure, that says every action must be prosecuted in the 
name of the real party in interest, we think C. S., 446, is mandatory and 
compelling. We think the decision of Bank v. Exum, 168 N. C., 199, 
correct in principle and founded on a just and reasonable interpretation 
of the statutes applicable and cognate. To say a collecting agency, 
because it is a bank, can sue in its own name would be to say that any 
attorney or any kind of collecting agent can likewise enter suit by reason 
of the agency. We do not think our statute allows this construction as 
to favoritism. The contrary construction would permit the real owner 
of the instrument to defeat all equities of the maker by simply turning 
it over to an agent for collection. ‘Logic of words should yield to the 
logic of realities.” Brandevs, J., dissenting in Di Santo v. Penn., U.S. 
Supreme Court Opinion, 3 January, 1927.” 

We sce no prejudicial error in his Honor’s admitting the cross-exam- 
ination of the plaintiff’s witness referred to in the first assignment of 
error, or in the exclusion of certain documentary evidence set forth in 
the second and third assignments. If the plaintiff desired the testimony 
of the Federal Reserve Agent, it should have subpcenaed him as a witness 
or have taken his deposition. 

Affirmed. 
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LESSIE WEATHERMAN, ADMINISTRATRIX OF C. B. WEATHERMAN, 
DECEASED, v. H. F. RAMSEY. 


(Filed 31 October, 1934.) 


1. Automobiles D a—Owner may not ordinarily be held liable for injury 
to guest of person who borrows the car for his own pleasure. 


Where all the evidence tends to show that plaintifi"s intestate was 
killed in an accident while riding in an automobile owned by defendant, 
but that at the time of the accident the car was being driven by a person 
to whom defendant had loaned the car and who was driving the car for 
his own pleasure and not as agent of defendant or for defendant’s pur- 
poses, and there is no evidence that defendant knew the driver to be 
incompetent, defendant may not be held liable. 

2. Appeal and Error J e— 


Where, upon the uncontroverted facts, plaintiff is not entitled to re- 
cover, upon appeal from judgment in defendant’s favor, any error in the 
trial of the cause is harmless and is not sufficient grounds for a new trial. 


AppraL by plaintiff from Finley, J., at January Term, 1934, of 
Yancry. Affirmed. 

This is an action to recover of the defendant damages for the death of 
plaintiff’s intestate. 

It is alleged in the complaint that the death of plaintiff’s intestate was 
the result of personal injuries which were caused by the negligence of the 
driver of an automobile in which he was riding, and which was owned 
by the defendant; and that said driver was transporting plaintiff’s intes- 
tate at the time he was injured as a passenger for and on behalf of the 
defendant. 

In his answer the defendant admits that he was the owner of the 
automobile in which plaintiff’s intestate was riding at the time he was 
injured. He denies that plaintiff’s intestate was injured by the negli- 
gence of the driver of the automobile, and that the said driver was 
transporting plaintiff’s intestate as a passenger for or on behalf of the 
defendant. He alleges that he had loaned his automobile to the driver, 
and that said driver at the time plaintiff’s intestate was injured was 
driving the automobile for his own and not for the defendant’s purposes. 

At the close of the evidence for the plaintiff the deferdant moved for 
judgment as of nonsuit. The motion was denied. 

The issues submitted to the jury were answered in accordance with 
the contentions of the defendant. 

From judgment that plaintiff recover nothing of the defendant the 
plaintiff appealed to the Supreme Court, assigning errors in the charge 
of the court to the jury. 
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Charles Hutchins and Edward H. McMahan for plaintrff. 
Merrimon, Adams & Adams for defendant. 


Connor, J. <All the evidence at the trial of this action showed that 
the defendant was the owner of the automobile in which plaintiff’s intes- 
tate was riding at the time he was injured; that the defendant had 
loaned his automobile to the driver to go to a baseball game; and that 
plaintiff’s intestate was riding in the automobile at the time he was 
injured as the guest of the driver. There was no evidence tending to 
show that the driver of the automobile was the agent of the defendant, 
or that he was transporting plaintiff’s intestate as a passenger for or on 
behalf of the defendant. For this reason the defendant is not lable to 
the plaintiff in this action. Tyson v. Frutchey, 194 N. C., 750, 140 
S. E., 718. In that case the principle is approved that when a motor car 
is used by one to whom it was loaned, for his own purposes, no liability 
attaches to the lender, unless, possibly, where the lender knew that the 
borrower was incompetent, and that injury might occur while he was 
using the car, because of his incompetency. See fewh v. Cone, 180 
N. C., 267, 104 8. E., 330. 

Conceding, therefore, without deciding, that there were errors in the 
instructions of the court to the jury, as contended by plaintiff on her 
appeal to this Court, we are of opinion that such errors do not entitle 
plaintiff to a new trial. The judgment is affirmed on the authority of 
Rhodes v. Upholstery Co., 197 N. C., 673, 150 S. E., 193, and Steel Co. 
v. Rose, 197 N. C., 464, 149 8. E., 555. 

Upon the uncontroverted facts, as shown by the evidence offered by the 
plaintiff, she is not entitled to recover in this action, and any error com- 
mitted by the court in the charge to the jury was harmless. Rankin v. 
Oates, 188 N. C., 517, 112 8. E., 32. 

The judgment 1s 

Affirmed. 





RICHARD COLE y. ASHEVILLE FUNERAL HOME, 
(Filed 31 October, 1934.) 


Automobiles D b—Evidence held insufficient to hold employer liable for 
negligent driving of employee. 

Where, in an action seeking to hold an employer liable for the negligent 
driving of his employee during business hours, there is no evidence that 
the automobile was a business vehicle or was owned by defendant, and 
no competent evidence that at the time of the accident the employee was 
engaged in the business of the employer, the employer's motion as of 
nonsuit is properly granted. 


ScHENCK, J., took no part in the consideration or decision of this case. 
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———— ee. 


Crviz action, before Schenck, J., at February Term, 1934, of Bun- 
COMBE, 

On 7 August, 1930, plaintiff was working on a public street in the city 
of Asheville, greasing a street-car track. <A street car approached and 
he stepped off the track in order that the street car might pass. There- 
upon an automobile, driven by L. H. Wilkins, turned into the street 
upon which plaintiff was standing and negligently ran him down, in- 
flicting serious injuries. Plaintiff said: “When I was knocked down 
and dragged the car stopped after it got toward McDowell Street, after 
he drug me here from the switch. JI know the man that was driving, 
L. H. Wilkins. He was working for the Asheville Funeral Home.” 

The daughter of plaintiff testified without objection: “I know a man 
by the name of L. H. Wilkins. . . . J saw him on the date that this 
happened. He worked for the Asheville Funeral Home. He drove for 
the Asheville Funeral Home and worked for them.” 

The plaintiff attempted to offer evidence of certain declarations of 
Wilkins, tending to show that he was, at the time of the injury, engaged 
in executing a mission for the defendant. Wilkins did not take the 
stand at the trial and testify under oath. Hence, the trial judge prop- 
erly excluded such declaration. 

At the conclusion of the evidence there was judgment of nonsuit, and 
the plaintiff appealed. 


Edward H. McMahan and D’Arcy S. Williams for plainteff. 
Welch Galloway for defendant. 


Brogpen, J. There was competent evidence that Wilkins, an em- 
ployee of defendant, was driving some kind of car during business hours. 
There was competent evidence that, while so driving, he negligently 
struck and injured the plaintiff. 

Upon such showing, has the plaintiff made out a prima facie case? 
The law answers the question in the negative. 

The applicable and governing principle of law was discussed and 
applied in the case of Jeffrey v. Mfg. Co., 197 N. C., 724, 150 S. E., 508. 
In that case it was declared: “Our decisions are also to the effect that a 
plaintiff, in order to recover for personal injury inflicted by an automo- 
bile or truck, must offer evidence tending to prove the following: 

“1, That the truck or automobile inflicting the injury was at the time 
operated in a negligent manner, or that the driver therecf was guilty of 
negligence which was the proximate cause of the injury. 

“2. Where the driver or operator of the conveyance at the time of the 
injury was other than the owner, the plaintiff must offer evidence tend- 
ing to show the ownership of the vehicle, if such owner is sought to be 
charged with the negligence of the driver or operator. 
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‘3. That if the injury was caused by the negligence of an agent, 
evidence must be offered tending to establish the agency. 

“4. That the agent or employee, at the time of the injury, was acting 
Within the scope of his employment as contemplated and defined by law.” 

It is further held in the Jeffrey case, supra, that if a vehicle, devoted 
exclusively to business purposes, is operated during business hours by the 
regular employee of the owner, and such employee is engaged in the duty 
of driving and operating such vehicle, such facts would warrant the in- 
ference by a jury that the vehicle was, under such circumstances, oper- 
ated in the furtherance of the emplover’s business. 

In the case at bar there is no evidence that the automobile driven by 
Wilkins at the time was a business vehicle. There was no evidence that 
the defendant owned the automobile so driven. There was no compe- 
tent evidence that the driver was engaged in the business of his em- 
ployer. Consequently, the ruling of the trial judge was correct. 

Affirmed. 


SCHENCK, J., took no part in the consideration or decision of this case. 





STATE vy. TOM JOHNSON, Arras JOHNNY JOHNSON, PRESTON 
HOWARD, anp JOHNNY HART. 


(Filed 31 October, 1934.) 


1. Criminal Law I g-—Charge in this case held not to contain expression 
of opinion by court inhibited by C. S., 564. 

In this prosecution for murder all the evidence tended to show that 
deceased was killed in the perpetration of a robbery. The trial court 
instructed the jury “all the evidence tends to show a homicide committed 
in the perpetration of a robbery.” and that the State has offered evidence 
“which, it contends, tends to show, and which should satisfy you, gentle- 
men, beyond a reasonable doubt,” ete.: Held, the charge will not be held 
for error on defendant’s exception on the ground that it contained an 
expression of opinion by the court in violation of C. 8., 564. 


Error of the court in stating the evidence or in stating the contentions 
of a party must be brought to the court’s attention in apt time to afford 
correction or an exception based thereon is unavailing upon appeal. 


AppEaL by defendants from F'rizzelle, J., at February Term, 1934, of 
SAMPSON. 

Criminal prosecution, tried upon indictment charging the defendants 
with the murder of one Howard Jernigan. 
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The following statement of the case is taken from defendant’s brief : 

“The four defendants, Tom Johnson, alias Johnny Johnson, Preston 
Howard, Johnny Hart and Eugene Hines, were tried upon a bill of 
indictment charging them with murder in the first degree in connection 
with the killing of Howard Jernigan, Sampson County filling station 
operator. At the conclusion of all of the evidence, the defendant 
Eugene Hines, through his counsel, tendered a plea of guilty of accessory 
before and after the fact, which plea was accepted by the State, and this 
defendant was sentenced to life imprisonment in the State’s Prison. <A 
verdict of guilty of murder in the first degree was returned against the 
other three defendants, Tom Johnson, alias Johnny Johnson, Preston 
Howard, and Johnny Hart, each of whom appealed frcm the judgment 
and sentence of death. 

“At about 9:30 o’clock on the night of 21 December, 1933, the auto- 
mobile in which the four defendants were riding stopped at the filling 
station operated by the deceased, Howard Jernigan, who was present at 
that time with two colored men, Odell McNeal and Raymond Snuggs. 
The evidence of the State tends to show that just as soon as the operator 
of the station finished servicing the defendant’s automobile with gas and 
oil, he was shot and killed by one of the defendants; that thereafter the 
defendants robbed and pillaged the filling station, held up the two 
colored men who were there, and also the brother of the deceased, who 
came up in the meantime, and made their get-away, later being appre- 
hended in South Carolina and Florida. 

“Much of the State’s evidence tends to show that the deceased was 
killed by one of the defendants in the perpetration of a robbery, in which 
the other defendants (all of whom were present) either conspired or 
aided and abetted. The court, being of the opinion that no reasonable 
inference of a lower degree of unlawful homicide could be drawn from 
the evidence, charged the jury only as to murder in the first degree.” 

The only assignments of error relate to alleged expressions of opinion 
by the court in charging the jury. 


Attorney-General Brummitt and Assistant Attorney-General Seawell 
for the State. 

J.D. Johnson, Jr., for defendant Johnson. 

A.B. Crumpler for defendant Howard, 

H.P. Johnson for defendant Hart. 


Stacy, C. J. Two expressions used by the court in charging the jury 
are characterized by the defendants as violative of C. S., 564. They 
are: (1) “All the evidence tends to show a homicide committed in the 
perpetration of a robbery’; and (2) the State has offered evidence 
“which it contends tends to show, and which should satisfy you, gentle- 
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men, beyond a reasonable doubt,” ete. It would be “sticking in the 
bark” to say that these expressions were hurtful to the defendants, or 
that they contravened the provisions of the statute. S. v. Hart, 186 
N. C., 582, 120 S. E., 345. 

Furthermore, an erroneous statement of the evidence (S. v. Sinodis, 
189 N. C., 565, 127 S. E., 601), or of the contentions of the parties 
CS. v. Bittings, 206 N. C., 798), if deemed material, should be called to 
the attention of the court, at some appropriate time before the case is 
given to the jury, so that he may have an opportunity to correct it. 
S. uv. Lea, 203 N. C., 13, 164 8. E., 7387. Otherwise, an exception based 
thereon is unavailing on appeal. No such complaint was made in the 
instant case until after verdict. 

The record is free from reversible error; hence the verdict and judg- 
ments must be upheld. 

No error. 





STATE vy. E. A. ROOKS. 
(Filed 31 October, 1934.) 


1. Criminal Law L g—Defendant is entitled to appeal only from convic- 
tion or final judgment of Superior Court. 


Appeals in criminal cases are controlled by statute, C. S., 4650, and a 
defendant is entitled to appeal only from conviction in the Superior Court 
or some final judgment thereof, and an appeal from an order of the 
Superior Court remanding the case to the recorder's court will be dis- 
missed. 

2. Statutes A a—Statute may be declared unconstitutional only in exer- 
cise of judicial power properly invoked. 

An act of the General Assembly may be declared unconstitutional by 
the courts only in the exercise of judicial power properly invoked, and 
an order of the Superior Court remanding a case to the recorder’s court 
ex mero motu, which cause had been transferred by the recorder’s court to 
the Superior Court in accordance with statute (ch. 115, Public Laws of 
1929) will be stricken out on appeal. 


AppreaL by defendant from Parker, J., at September Term, 1934, of 
CRAVEN, ,; 

Criminal warrant charging the defendant with carrying a concealed 
weapon and with an assault, sworn out before a justice of the peace, and 
bound over to the recorder’s court of Craven County. 

Upon demand by the defendant for a jury trial, the cause was trans- 
ferred by the recorder to the Superior Court of Craven County pursuant 
to chapter 115, Public Laws 1929, which amends the law in regard to the 
recorder’s court of Craven County and provides, inter alia, that upon 
demand being made for a jury trial in the recorder’s court of said 
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county, the cause shall be transferred to the Superior Court of Craven 
County, to the end that it may there be heard before a jury. 

When the case was reached at the September Term, 1934, the Superior 
Court, of its own motion, ordered the cause remanded to the recorder’s 
court for trial. From this order the defendant gave notice of appeal. 


Attorney-General Brummitt and Assistant Attorney-General Seawell 
for the State, 
Warren & Warren for defendant. 


Sracy, OC. J., after stating the case: The appeal must be dismissed 
as unavailing to the defendant in the present state of the record. S. v, 
Polk, 91 N. C., 652. 

It is provided by C. S., 4650, that the.defendant shall have the right 
to appeal in case of “conviction in the Superior Court for any criminal 
offense,” ete. Appeals in criminal cases are controlled by the statutes on 
the subject; and it was said in S. v. Webb, 155 N. C., 426, 70 S. E., 
1064, “that an ordinary statutory appeal will not be entertained except 
from a judgment on conviction, or some judgment in its nature final.” 
S. v. Lyon, 98 N. C., 575; 8S. v. Hinson, 82 N. C., 540; S. v. Jefferson, 
66 N. C., 809; S. v. Bailey, 65 N. C., 426; William Biggs, ex parte, 64 
N.C., 202. 

We may add, however, that it is not after the practice of the courts, 
ex mero motu, to declare acts of the General Assembly void or unconsti- 
tutional. It is only in the exercise of judicial power, properly invoked, 
that such action is taken. Blackmore v. Duplin County, 201 N. C., 
243, 159 S. E., 354; McPherson v. Motor Sales Corp, [b., 303, 160 
S. E., 283; Poore v. Poore, Ib., 791, 161 8. E., 582; Wood v. Braswell, 
192 N. C., 588, 185 8S. E., 529; Person v. Doughton, 186 N. C., 723, 
120 8. E., 481. 

The order of remand, therefore, should be stricken out. 

Appeal dismissed. 





STATE vy. CLAUDE CLEMMONS. 
(Filed 31 October, 1984.) 


Criminal Law F d—Where evidence as to defendant’s actions is the same 
on two prosecutions for different offenses, his plea of former acquittal 
in the second action should be submitted to the jury. 

Defendant was tried for arson and acquitted. Thereafter he was in- 
dicted for murder. In the prosecution for murder it appeared that the 
deceased was fatally burned in the fire which was the basis of the 
former prosecution, and that the evidence as to deferndant’s actions in 
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both prosecutions was the same: Held, in the prosecution for murder 
it was error for the court to withhold from the consideration of the jury 
defendant’s plea of former acquittal. 


AppEAL by defendant from Daniels, J., at April Term, 1934, of Pirv. 

Criminal prosecution, tried upon indictment charging the defendant 
with the murder of one Louise Roberson. 

The defendant entered pleas of not guilty and of former jeopardy, or 
former acquittal. 

The facts with respect to the defendant’s plea of former jeopardy or 
former acquittal are not in dispute. On a prior day of the same term 
of court the defendant was tried upon an indictment charging him with 
feloniously setting fire to and burning a dwelling-house on the night of 
24 January, 1934, the property of one M. H. Whichard, occupied at 
the time by Cora Roberson and her three children, including her infant 
daughter, Louise Roberson. The jury returned a verdict of not guilty. 

In the present case, the defendant is charged with the murder of Louise 
Roberson on the night of 24 January, 1934. The evidence offered on 
the hearing was the same as that adduced at the trial of the defendant 
on the charge of arson, except that the evidence of the fatal burning of 
Louise Roberson was incidental on the charge of arson, whereas it con- 
stitutes an essential element in the indictment for murder. But the 
evidence as to what the defendant did was the same on both trials. 

Upon this phase of the matter, the court instructed the jury as fol- 
lows: “Gentlemen, the arson case in which the defendant was acquitted 
and the case you are now trying upon the charge of murder embrace two 
different offenses, and the fact the defendant was acquitted on the charge 
of arson has no bearing upon the guilt or innocence of the defendant in 
this indictment for murder which we are now trying.” Exception. 

Verdict: Guilty of murder in the second degree. 

Judgment: Imprisonment in the State’s prison at hard labor for a 
term of thirty years. 

Defendant appeals, assigning errors. 


Attorney-General Brummitt and Assistant Attorneys-General Seawell 
and Bruton for the State. 
William J. Bundy for defendant. 


Stacy, C. J., after stating the case: The case is controlled by the 
decision in S. v. Bell, 205 N. C., 225, 171 S. E., 50. There was error 
in withholding from the jury’s consideration the defendant’s plea of 
former jeopardy or former acquittal. S. v. King, 195 N. C., 621, 148 
S. E., 140; S. vo. Ellsworth, 181 N. C., 773, 42 8. E., 699. 

The decision in Bell’s case, supra, evidently was not called to the 
attention of the learned judge who presided at the trial. 
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It is not according to the usual course and practice of the courts that 
one charged with crime should be tried over and over to secure a convic- 
tion, even though in some instances the guilty may thus escape punish- 
ment, for it is better that the guilty few escape than the many innocent 
be annoyed and harassed by repeated prosecutions over the same matter. 
S.v, Bell, supra, and cases there cited. 

New trial. 





ADDISON B. GUY v. Z TNA LIFE INSURANCE COMPANY. 
(Filed 31 October, 1934.) 


1. Insurance M e—Denial that proof furnished by insured showed dis- 
ability within terms of policy waives further proof of disability. 

Where insured sends insurer a physician's report in furnishing proof 
of disability within the terms of the policy, and insurer's agent writes 
insured that the company declined the claim on the ground that the 
physician’s report failed to show disability within the terms of the policy, 
the letter constitutes a denial of Mability by insurer which waives fur- 
ther proof of disability. 

2. Same— 

A provision in a policy requiring proof of loss, disability, or death is 
waived by the company’s denial of liability upon grounds other than 
failure to furnish such proof. 

3. Insurance Rc: Evidence K a— 

A physician’s statement as to the condition of insured is not conclusive 

on the question of insured’s disability within the terms cf the policy. 


AppEAL by plaintiff from Parker, J., at June Term, 1964, of Harnett. 

Civil action to recover disability benefits under policy of insurance 
issued to plaintiff by defendant. 

The policy in suit contains the following provisions: 


“BENEFITS IN EVENT OF PERMANENT ToTar DISABILITY. 


“Six months after proof is received at the home office of the company, 
that from causes originating after the delivery of this policy the insured 
has become wholly, continuously, and permanently disabled and will for 
life be unable to perform any work or conduct any business for compen- 
sation or profit, . . . the company will waive the payment of all 
premiums falling due thereafter, . . . pay to the insured a sum 
equal to the monthly installment provided on the first page hereof,” ete. 

On 30 January, 1932, plaintiff filed preliminary notice of disability 
with defendant’s agent and asked for necessary proofs in order that his 
claim might receive immediate attention. 
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For the purpose of showing “denial of liability” on the part of de- 
fendant, the plaintiff offered in evidence a letter written to him by 
defendant’s agent, as follows: 

“Our home office advises they have received Dr. Dewar’s report of 
your examination and what Dr. Dewar has to say has been duly con- 
sidered in connection with the information developed on the inspection 
report. 

“Dr. Dewar does not beheve that you are totally and permanently 
disabled and will for life be unable to engage in any occupation for wages 
or profit. 

“T am therefore requested by our home office to say that they cannot 
recognize your claim, but to assure you that this is in no sense a repudia- 
tion of your policy contract, which remains in full foree and effect, 
subject to its terms and provisions.” 

The court, being of opinion that, according to this letter, no proof of 
disability had been received at the home office of the company as pro- 
vided by the policy, entered judgment of nonsuit, from which the plain- 
tiff appeals, assigning errors. 


Neil Meck. Salmon and Dupree & Strickland for plaintiff. 
Murray Allen for defendant. 


Stacy, C. J. This is the same case that was before us at the last 
term, opinion filed 28 February, 1934, and reported in 206 N. (., 118, 
172 S. E., 885. 

Ample evidence of plaintiff’s permanent total disability was adduced 
on the hearing, but it was thought the letter offered by the plaintiff 
shows that no proof thereof had been furnished the company as provided 
by the policy. The action, therefore, was dismissed as in case of non- 
suit. Wyche v. Ins. Co., ante, 45. In this we think his Honor 
overlooked the denial of lability contained in said letter, which dis- 
pensed with the necessity of further proof. Misskelley v. Ins. Co., 205 
N. C., 496, 171 S. E., 862; Gerringer v. Ins. Co., 183 N. C., 407, 45 
S. E., 773. 

It is established by the decisions in this jurisdiction that a provision 
in an insurance policy requiring proof of loss, disability or death is 
waived by the company’s denial of liability, or refusal to pay, upon 
grounds other than failure to furnish such proof. Afisskelley v. Ins. Co., 
supra. 

The physician’s statement, which the defendant alone interpreted as 
being adverse to plaintiff’s claim, and which 1s not in evidence, was not 
conclusive of the plaintiffi’s right to recover. Hvelds v. Assurance Co., 
195 N. C., 262, 141 8S. E., 743. 

Reversed. 
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IN RE WILL OF HARGROVE. 


IN RE WILL OF SUDIE HARGROVE. 
(Filed 31 October, 1934.) 


1. Appeal and Error A f—Propounders are not ‘parties aggrieved” by 
order setting aside verdict in favor of caveators. 


In this caveat proceeding the jury found against propounders, and the 
trial court set aside the verdict as being against the weight of the evi- 
dence and ordered a new trial. Propounders appealed, assigning as error 
the refusal of the court to sustain their pleas in bar: Held, the pro- 
pounders are not the “parties aggrieved” by the order setting aside the 
verdict, C. S., 682, and cannot maintain the appeal, 

2. Appeal and Error J a— 


The Supreme Court will not interfere with the discretion of the trial 
judge in setting aside a verdict as being against the weight of the evi- 
dence. 


APPEAL by propounders from Frizzelle, J., at May Term, 1934, of 
SAMPSON, 

Issue of devisavit vel non, raised by a caveat to the will of Sudie 
Hargrove, late of Sampson County, based upon alleged mental inca- 
pacity. 

The jury found that the alleged testatrix did not have sufficient 
mental capacity to execute the paper-writing propounded, and that the 
same was not the last will and testament of Sudie Hargrove. 

The court being of opinion that the verdict was contrary to the weight 
of the evidence, on the determinative issues, set the same aside, in his 
discretion, and ordered the issue of devisavit reinstated on the calendar 
for trial at a later term. 

Propounders appeal, assigning as error the refusal of the court to 
sustain their pleas in bar. 


J. Faison Thomson, Needham Outlaw, Henry E. Faison, Henry A. 
Grady, Jr., and Hugh Brown Campbell for the caveators. 
Butler & Butler for propounders., 


Stacy, C. J. This is the same case that was before us on two former 
appeals, reported in 206 N. C., 807, 178 8. E., 577, and 205 N. C., 72, 
169 S. E., 812. 

The questions now sought to be presented are not properly before us 
for decision. In the first place, the propounders are not the “parties 
aggrieved” by the order setting aside the verdict within the meaning of 
C.S., 6832—such action being favorable to them—and, in the next place, 
“this Court will not interfere with the discretion of the trial judge in 
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setting aside a verdict as being against the weight of the evidence.” 
Edwards v. Phifer, 120 N. C., 405, 27 S. E., 79; Brink v. Black, 74 
N. C., 8329; Goodman v. Goodman, 201 N. C., 808, 161 S. E., 686. 

The appeal was improvidently taken, and must be dismissed. WeCul- 
lock +. Rh. &., 146 N. C., 316, 59 S. E., 882; Guy v. Ins. Co., 206 N. C., 
118, 172 S. E,, 885. 

Appeal dismissed. 





CARL LANEVE v. THE GREAT ATLANTIC AND PACIFIC 
TEA COMPANY, ET AL. 


(Filed 31 October, 1984.) 
Appeal and Error J d— 


The burden is on appellant to overcome the presumption against him 
and show error in the Judgment or order appealed from. 


APPEAL by plaintiff from McHlroy, J., 12 June, 1934, at Chambers. 
From Haywoop. 

Civil action to recover damages for an alleged negligent injury caused 
by the bite of a tarantula while plaintiff was a customer in defendant’s 
store, brought against the Atlantic and Pacific Tea Company, a corpo- 
ration chartered under the laws of the State of Arizona, and Homer 
Owen aud Sam Owen, citizens and residents of Haywood County, N. C. 

Motion by nonresident corporate defendant to remove cause to the 
Distriet Court of the United States for the Western District of North 
Carolina for trial. 

Motion allowed, and plaintiff appeals. 


Morgan, Stamey & Ward and Jones & Ward for plaintiff. 
LR. R. Wilhams for defendant A. & P. Company. 


Stacy, C. J. The petition for remoyal, besides showing the presence 
of the requisite jurisdictional amount, asserts a right of removal on the 
grounds of diverse citizenship, and alleges (1) fraudulent joinder of 
resident defendants, and (2) separable controversy. 

The trial court held that the case was controlled by the line of deci- 
sions of which Cox v. Lumber Co., 193 N. C., 28, 186 S. E., 254, Johnson 
Ve dmv? Co. 189 Ne Cy SI, 1268S: Be 165; and dee ve. ll rdr COs, 
158 N. C., 24,73 8, E., 116, may be cited as fairly illustrative; while the 
appellant contends that the principles announced in Givens v. Wf. Co., 
TOC Ne Cgsodd, ao So. OS), and. isp cl ior) C0, 108 Ns Oy. 14, 
136 8. E., 238, are more nearly applicable. 
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Without “threshing over old straw,” suffice it to say, appellant has not 
overcome the presumption against error. Bailey v. Mci<ay, 198 N. C., 
638, 152 S. E., 893. To prevail on appeal, he who alleges error must 
successfully handle the laboring oar. Poindexter v. R. f., 201 N. C., 
833, 160 S. E., 767; Jackson v. Bell, 201 N. C., 336, 159 S. E., 926. 

Affirmed. 





JAMES HANEY, ADMINISTRATOR, v. TOWN OF LINCOLNTON. 
(Filed 31 October, 1934.) 


1. Appeal and Error J g— 


Where an aspect of the law in a case is not mooted on the hearing or 
debated in the briefs on appeal it will not be considered in determining 
the appeal. 


2. Municipal Corporations E c—Duty of municipality in respect to its 


streets. 

A municipality is not an insurer of the safety of its streets, but is 
required to use ordinary care and due diligence to see that they are safe 
for travel. 


3. Same—Duty of municipality to place guards at dangerous and exposed 


places adjacent to its streets. 

It is the duty of a municipality to place some guard at dangerous and 
exposed places adjacent to its streets where the happening of accidents 
to motorists exercising ordinary care for their own safety may be reason- 
ably anticipated from the failure to place such guards, and whether the 
danger at a particular place is sufficiently imminent to require guards 
must be decided on the facts of each particular case, 


4, Same—Under facts of this case place of accident was not so imminently 


dangerous as to require city to place guard opposite street end. 


A street within the corporate limits of defendant city intersected, but 
did not cross, a paved highway. There was a dirt shoulder four to eight 
feet wide on the highway opposite the intersection, and then a gradual 
downward slope with a total drop of six to ten feet. The highway had 
been widened where the street intersected it so that the hard surface at 
the intersection was something over thirty feet wide. Plaintiff's intestate 
was killed when a car in which She was riding was driven along the 
street toward the intersection, and over the embankment opposite the 
intersection, and turned over: Held, the failure of the city to place a 
guard at the street end did not breach its duty to exercise ordinary care 
to keep its streets safe for travel to the injury of plaintiff’s intestate. 


5. Same—aActive negligence of driver held to insulate failure of city 


to erect guard at street end even if such failure amounted to inactive 
negligence, 

A street within the corporate limits of a city intersected, but did not 
cross, a paved highway. There was a dirt shoulder four to eight feet 


ee 
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wide on the highway opposite the intersection, and then a gradual down- 
ward Slope with a total drop of six to ten feet. The highway at the 
intersection had been widened so that the hard surface at the intersection 
was something over thirty feet wide. The city had not placed a guard 
at the street end. The driver of the automobile in which plaintiff's intes- 
tate was riding drove the car down the street, across the highway and 
over the embankment, turning the car over and killing plaintiff's intes- 
tate. The accident occurred late at night after the street light at the 
intersection had been turned off. The night was dark and foggy, and the 
lights on the car were burning dim. The driver of the car testified that 
he was driving at a slow rate of speed, but that he did not sce the embank- 
ment in time to stop the car and avoid the accident: Held, the driver's 
active negligence was the immediate cause of the accident and insulated 
the conduct of the city even though the failure of the city to erect a 
suard at the street end amounted to inactive negligence. 


6. Negligence B c— 

The intervening active negligence of a responsible third party will 
insulate the conduct of defendant, even though it amounts to inactive 
negligence, Where the conduct of defendant would not have resulted in 
injury except for such intervening negligence. 


CLARKSON, J., dissents. 


APPEAL by defendant from Oglesby, J., at January Term, 1934, of 
LINcouN. 

Civil action to recover damages for the death of plaintiff’s intestate, 
Sue Gurley, which oceurred in the town of Lincolnton on Christmas 
morning, 1932, and is alleged to have been caused by the wrongful act, 
neglect, or default of the defendant. 

The facts are these: The deceased, a school girl 17 years of age, Guy 
Barringer, age 19 or 20, James Haney and Miss Hayes left Hickory 
between 3:00 and 3:30 o’clock in the morning and reached Lincolnton 
about 5:00 a.m. en route to Shelby, and thence to York, 8. C., where 
Haney and Miss Hayes were to be married. They were riding in a 
five-passenger 1928 Pontiac sedan. Barringer was driving and Miss 
Gurley was on the front seat with him. Haney and his fiancee occupied 
the rear seat. The trip was the result of a prearranged plan, the auto- 
mobile having been secured for the purpose from Barringer’s father, 
and all four were up the entire ight, dining, dancing and preparing for 
the journey. None had had any sleep. There was no drinking in the 
party. 

The mght was dark; the weather inclement, foggy and drizzling rain. 
The lights on the automobile were dim, did not show very far in front, 
shone mght down on the road. Barringer was familar with the road 
leading out of Lineolnton to Shelby, had spent a good part of the 
summer there, but had never driven a ear over it. They reached Lin- 
coluton betore day, drove around the square and out Church Street to 
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Mill Street, the old Lineolnton-Shelby highway prior to the construc- 
tion of the new Lincolnton-Shelby road. Haney remarked he thought 
they were on the wrong road; Barringer replied he knew that was the 
Shelby road when he was there: “I knew they had a new road built and 
I thought it had been extended straight on.” 

Church Street is paved with sheet asphalt and is about eighteen feet 
wide. It comes into Mill Street at right angles, but does not cross it. 
Mill Street is a paved highway going in the direction of Shelby. It is 
paved in the opposite direction only a short distance—about four feet. 
The paving at the corner of the intersection of Church and Mill streets 
had been widened eight or ten feet on the inside of the curve in addition 
to the regular cighteen feet, so as to make the turn easier. It had been 
in this condition for seven years. Church Strect is practically level as 
it goes into the intersection. 

Directly across from where Church Street intersects with Mull Street, 
and on the west side of Mill Street, there 1s a dirt shoulder “of possibly 
6 or S feet beyond the west edge of the hard surface, which had been 
grassed—-the usual six-foot shoulder that vou find on roads.” There was 
other evidence that the dirt shoulder was only four feet in width. Be- 
yond this, there is a declivity, fill, or embankment, which slopes grad- 
ually from the shoulder of the road to a depth of frora 6 to 10 or 12 
fect. 

Barringer failed to turn into Mill Street, ran directly across it, over 
the shoulder, down the embankment, into the fill, which was wet and 
soggy, turned the car over, and Miss Gurley was killed. 

Barringer testified that he was traveling westwarc. along Church 
Street at a rate of from fifteen to twenty miles an hour; that he did not 
observe the road turned to the left until he crossed the hard-surfaced 
part of Mill Street, too late to avoid going down the embankment; that 
while the hghts on Main Street were burning, there was no hght at this 
intersection; nor were there any guard rails, barriers, posts, or signs to 
warn travelers of the unguarded ravine; and further, on cross-examina- 
tion: “There was not anything to keep a man from following this pave- 
ment, and there wasn’t anything there to tellus toturn. . . . There 
wasn’t anything to keep me from following it if I was watching the 
road. I was driving this car no faster than 15 or 20 miles, and I just 
drove down that embankment. I did not tell Mr. Nicholson that I was 
perfectly familiar with that road, but that I got to tae turning-place 
quicker than I thought.” 

There was also evidence introduced to show that four or five other 
ears, within the last several years, had failed to follow the paved road 
and had gone over this embankment, some in the daytime, some in the 
nighttime, but no injuries of any consequence had hitherto occurred. 
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The city electrician testified that there was one street ght in the 
neighborhood of this intersection. “It was not burning at 5 o’clock 
Christmas morning, 1932. . . . We eut off the lights in the resi- 
dential sections at 12:30 or 1:00 o’clock, but on the main street they 
burn all night.” 

Motion to nonsuit under Hinsdale Act, C. 8., 5673; overruled; excep- 
tion. 

The defendant offered no evidence. 

The case was submitted to the jury on the issues of negligence and 
damages, and resulted in a verdict of $10,000 for the plaintiff. 

From the judgment entered thereon the defendant appeals, assigning 
errors, the principal one being directed to the refusal of the court to 
grant the defendant’s motion for judgment as of nonsuit. 


Jonas & Jonas, L, Bf. Rudisil, R. H. Shuford, and R. TL. Huffman for 
plaintiff. 
W. H. Childs, S. M. Roper, and Ryburn & Hoey for defendant. 


Stacy, C. J., after stating the case: It is not debated on brief, nor 
was 1t mooted on the hearing, whether plaintiff’s intestate and her com- 
panions had embarked upon a joint enterprise, or joint venture, so as to 
render the contributory negligence of the driver imputable to the other 
occupants of the car, hence we omit any consideration of this view of 
the matter. For history, philosophy, definition, and application of the 
doctrine of joint enterprise, see: Potter v. Florida Motor Lines, 57 Fed. 
(2d), 318 (which contains a clear exposition of the principles under- 
lying the doctrine); Carlson v. Erie R. Co., 805 Pa., 481, 158 Ath, 168, 
80 A. L. R., 308 (with annotation); Campbell v. Campbell, 104 Vt., 
468, 162 Atl, 379, 85 A. L. R., 626 (with annotation); Nerswetter v. 
Rubenstein, 235 Mich., 36, 209 N. W., 154, 48 A. L. R., 1049 (with 
annotation); Charnock v. Refrigerating Co., 202 N. C., 105, 161 S. E., 
107; Butner v. Whitlow, 201 N. C., 749, 161 S. E., 389; Albrifton xv. 
Hill, 190 N.C, 429,-130 S. Es, 6: Willtams v. Re RG 18ST N.C. 848, 
121 8. E., 608 (coneurring opinion); Pusey v. R. R., 181 N. C., 137, 
106 8. E., 452; Fubanks v. Kielsmeier, 171 Wash., 484, 18 P. (2d), 48, 
as reported in 84 N. C. C, A., 388, with full annotation upon the subject. 

And further, by way of elimination, it is not alleged that there was 
any defect, excavation, or obstruction, in the street itself, which had been 
permitted to remain there for an unreasonable length of time, without 
signals or hghts to warn the traveling public, as was the case in Pickett 
v. Railroad and the Town of Newton, 200 N. C., 750, 158 S. E., 398; 
nor that the street abruptly terminated in a river without barricade or 
lights, as was the case in Willis v. New Bern, 191 N. C., 507, 182 S. E., 
286, 
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The gravamen of the complaint is, that the elbow or sharp turn in the 
highway created by the intersection of Church and Mill streets 19 imme- 
diately adjacent to a dangerous declivity which calls for lights, signs, 
railing, or barrier to make it safe for travel in the exercise of ordinary 
care, and that the failure on the part of the municipality to guard or to 
warn the public of such danger is negligence, rendering it lable in 
damages for injuries to travelers which proximately result from a breach 
of its duty in this respect. Speas 1. Greensboro, 204 N. C., 239, 167 
S. E., 807. 

The rule applicable is stated in 13 R. C. L., 421, as follows: “It is 
well settled that it is the duty of a municipal or quasi-municipal corpo- 
ration to erect railings or barriers along the highway at places where 
they are necessary to make the same safe and convenient for travelers 
in the use of ordinary care, and that it is liable for injuries to travelers 
resulting from a breach of its duty in this regard. This is true though 
the danger arises from structures or excavations outside of the highway, 
and on the land of adjoining owners, when they are in the general 
direction of travel upon the highway. Whether or net a railing or 
barrier is necessary in a given case depends largely upon the circum- 
stanees of the particular locality in reference to which the question 
arises. Among the facts material to be considered are the character 
and amount of travel, the character and extent of the slope or descent 
of the bank, the direction of the road at the place, the length of the 
portion claimed to require a railing, whether the danger 1s concealed or 
obvious, and the extent of the injury hkely to occur therefrom. <A 
number of courts have laid down the rule that the danger must be of an 
unusual character and one that exposes travelers to unusual hazards, 
such as bridges, declivities, excavations, steep banks, or deep water.” 

Our own decisions are accordant with this statement. Wallis v. New 
Bern, supra, and cases there assembled. 

It is further established by the decisions in this jurisdiction that a 
municipality 1s not held to the liability of an insurer of the safety of 
its streets, but only to the exercise of ordinary care and due diligence to 
see that they are safe for travel. Alexander v. Statesville, 165 N. C., 
527, 81S. E., 763; Seagraves v. Winston, 170 N. C., 618. 87S. E., 507; 
Fitzgerald v. Concord, 140 N. C., 110, 52 S. E., 309. 

With respect to the duty of notification or fortification against danger 
which a municipality owes to those using its streets, it has often been 
said that such duty is to use ordinary care to warn and to protect per- 
sons against injury who are themselves exercising ordinary care for 
their own safety. It is the duty of a municipality to place some guard 
at dangerous and exposed places, where the happening of accidents from 
the failure to place guards may be reasonably anticipated. In relation 
to defects or obstructions in the streets themselves a resdonsibility may 
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arise somewhat different from a case involving danger outside of the 
traveled way. In the latter case, the question of negligence becomes one 
of reasonably anticipated consequences, and the duty is to use such 
means as may be necessary to prevent those consequences. Watkins’ 
Admr. v. City of Catlettsburg, 248 Ky., 197, 47 S. W. (2d), 1082. The 
chief difficulty arises in determining whether, in a particular case, the 
danger is sufficiently imminent to require guards, signs, or barriers, and 
naturally each case must be decided upon its own state of facts. No 
hard and fast rule can be laid down that will apply alike to all condi- 
tions. Shea v. Town of Whitman, 197 Mass., 374, 83 N. E., 1096. 

It was the judgment of those having this particular highway in charge 
that the situation was not such as to call for signs or guards, as the 
intersection had been widened 8 or 10 feet opposite the gulch side of 
Mill Street, making the width of the hard surface at the point of injury 
something over 30 feet. In addition to this, there was the dirt shoulder 
of from 4 to 6 or 8 feet, and then the gradual descent of the embank- 
ment. The duty required of the defendant was that of ordinary care. 
A searching investigation of the record leaves us with the impression 
that the evidence is wanting in sufficiency to warrant the inference that 
this duty was breached to the injury of plaintiff’s intestate. Blackwelder 
v. Concord, 205 N. C., 792, 172 S. E., 392; Brigha v. City of St. Paul, 
134 Minn., 97. 

It further appears that the immediate cause of plaintifl’s intestate’s 
unfortunate death was the negligence of Guy Barringer, the driver of 
the car, and not that of the defendant. This doctrine of insulating the 
conduct of one, even when it amounts to active negligence, by the 
intervention of the active neghgence of a responsible third party, has 
been applied in a number of cases. Baker v. KR. #., 205 N. C., 329, 
171 S. E., 842; Hinnant v. #. &., 202 N. C., 489, 163 8. E., 555; Ler- 
man v. A, #.,197 N. C., 718, 150 8. E., 361. 

Speaking to the subject in his valuable work on Negligence (sec. 134), 
Mr. Wharton very pertinently says: “Supposing that if it had not been 
for the intervention of a responsible third party the defendant’s negli- 
gence would have produced no damage to the plaintiff, is the defendant 
lable to the plaintiff? This question must be answered in the negative, 
for the general reason that causal connection between negligence and 
damage is broken by the interposition of independent responsible human 
action. JI am negligent on a particular subject-matter. Another per- 
son, moving independently, comes in, and either neghgently or mali- 
clously so acts as to make my negligence injurious to a third person. If 
so, the person so intervening acts as a nonconductor, and insulates my 
negligence, so that I cannot be sued for the mischief which the person 
so intervening directly produces. He is the one who is lable to the 
person injured.” 


<2 
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The same rule announced by Ar. Justice Strong in f. f. v. Kellogg, 
94. S., 469, regarded as sound in principle and workable in practice, 
has been quoted with approval in a number of our decisions. He says: 
“The question always is, Was there an unbroken connection between 
the wrongful act and the injury—a continuous operation? Did the 
facts constitute a continuous succession of events, so linked together as 
to make a natural whole, or was there some new and independent cause 
intervening between the wrong and the injury? It is admitted that the 
rule is difficult of appheation. But it is generally held that, in order 
to warrant a finding that negligence, or an act amounting to a wanton 
wrong, is the proximate cause of an injury, 1t must appear that the 
injury was the natural and probable consequence of the negligence, or 
wrongful act, and that it ought to have been foreseen in the light of 
attending circumstances.” 

It follows, therefore, that the demurrer to the evidence should have 
been sustained. 

Reversed, 


CrarKson, J., dissenting: I think there was plenary evidence in this 
action for actionable negligence, to be submitted to the jury, as was done 
by the court below. The defendant introduced no evidence and at the 
close of plaintiff’s evidence made a motion for judgmert as in case of 
nonsuit. C.S., 567. The court below overruled this motion, in which 
I can see no error. 

The issues submitted to the jury, and their answers thereto, were as 
follows: “(1) Was the death of Sue Gurley, plaintiff’s 1atestate, caused 
by the negligence of the defendant town of Lincolnton, as alleged in the 
complaint? A. ‘Yes’ (2) What damage, if any, is the plaintiff en- 
titled to recover? A. ‘$10,000,’ ” 

The court below rendered judgment on the verdict. 

In Speas v. Greensboro, 204 N. C., 239 (241), the principle is laid 
down: “The exercise of due care to keep its streets in a reasonably safe 
and suitable condition is one of the positive obligations imposed upon a 
municipal corporation. The discharge of this obligation cannot be 
evaded on the theory that in the construction and maintenance of its 
streets the municipality acts in a governmental capacity, Graham v. 
Charlotte, 186 N. C., 649; Wallis v. New Bern, 191 N. C., 507; ALichaux 
v. Rochy Mount, 1938 N.C., 550; Hamilton v. Rocky Mount, 199 N. C., 
504. 

“The court instructed the jury that the erection of the ‘silent police- 
man’ at the intersection of the streets was not enough to constitute negli- 
gence (Valley v. Gastonia, 203 N. C., 664), and left to the determination 
of the jury the question whether the city had used due care in providing 
adequate lights. If the city failed to exercise such care, it was negli- 
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gent. Bunch v. Ndenton, 90 N. C., 481; Batley v. Winston-Salem, 157 
IN ss Doel CNC Gide Ju. COON. Ae oO 

The old case of Baan v. Edenton, supra, is applicable to this 
case, At page 433 is the following: “It appears in the record that one 
Lee owned a lot situate along and immediately adjoining Main Street 
in that town, and on the side of the lot next to, adjoining and bordering 
on the outer side of that street there was an excavation for the purpose 
of a ccllar, eight feet deep, running immediately along the strect the 
distance of forty fect, and extending back from it about sixty feet. 

“The defendants had knowledge of this excavation. It was permitted 
to remain open and unenclosed for a month without any railing, feuce, 
or other sufficient barrier to prevent persons passing that way from 
falling into it, and no hght was placed at mght on the street near this 
opening. 

“The plaintiff, passing along that street on the sidewalk on a very 
dark night, was unable to see the pit, missed the sidewalk, fell ito it 
and broke his thigh, doing him serious damage. The jury found that 
he did not by his negligence contribute to the injurv to himself, 

“The defendants contend generally that the plaintiff has no cause of 
action against them, and that 1f im any case they could be lable for 
injuries happening on the streets in said town, they could not be held 
hable in this case, because the pit that occasioned the i imyjury to the plain- 


f/f was outside of the street. and sidewalk.” (Italies mine.) 
At page 484: “It was the positive duty of the corporate authorities of 


the town of Edenton to keep the streets, including the sidewalks, in 
‘proper repair’—that is, in such condition as that the people passing and 
repassing over them might at all times do so with reasonable ease, speed 
and safety. And proper repair implies also that all bridges, dangerous 
pits, embankments, dangerous walls and the hke perilous places and 
things very near and adjoining the streets, shall be guarded against by 
proper railings and barriers. Positive nuisances on or near the strects 
should be forbidden under proper penalties, and, when they exist, should 
be abated.” (Italics mine.) 

This “death trap” had been there for vears, and by the exercise of 
reasonable care should have been known to the defendant. Four or five 
automobiles had run off of it at the same place. Perhaps a cost of less 
than $25.00 expended by the defendant in guarding and putting warning 
signs would have saved this young girl’s life, or a light placed there by 
defendant, to show the declivity. Guy errineer was at the wheel and 
beside him was Sue Gurley, who was killed when the car went down 
into the ravine. Guy Barringer testified: “Miss Sue Gurley did not 
have any interest in the car. I was driving that night. She did not 
own any part of the car.” This made her a passenger, and the law is 
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well settled in this State that Barringer’s negligence must be the sole 
and only proximate cause to prevent recovery. 

James Haney and Miss Hayes (now Mrs. Haney) were going from 
Hickory by way of Lincolnton, Shelby, and then to York, 8S. C., to be 
married. It was Christmas morning, about 5 o’clock. Guy Barringer 
testified further: “I stayed down here a few summers before that, and 
that was the highway then. I knew they had a new road built, and I 
thought it had been extended straight on. Jt was foggy and a@ fine mist 
of rain and we had to kinder creep along and we got up to this fill and 
went right over the end of it. I did not see any sign or anything and 
had our lights on dim and they shone right down on the road and they 
did not show very far in front. I was operating the car from 15 to 20 
an hour between the Lutheran Church and the place we went over. 
I was driving on the right-hand side of the street. Main Street was lit 
up there, there was not any “ght down there. If did not see a thing, no 
hind of warning, no barrier or anything to indicate warning. The 
ravine was around eight or ten feet deep. My front wheels were just off 
of the hard-surface road when I realized we were going over. I gave 
a caution, I forget the exact words I used, but something to the effect to 
grab yourselves, everybody look out, or something to that effect. I 
applied brakes, the pavement was slick, and they did not do much good. 
I tried to hold it straight, because I thought maybe it would not be 
deep and would not turn over, but it was wet and soggy. It 1s clevated 
to the north. The front wheels stuck in the mud and kindly twisted 
over on the right side. Miss Sue Gurley was on the right-hand front 
seat. She was sitting with her left knee up in the seat, sitting on her 
left foot, with her back kindly toward the door. 

“As soon as it was over I asked if anybody was hurt. Muss Hayes 
and Jim in the back seat said they were not hurt and Sue did not answer. 
I tried to lift her up, I thought she had fainted; I could lift her up, 
but I could not get her head out. . . . There were no lights on the 
street as we proceeded to the point where we went off, there were nol any 
lights at all anywhere. Aly car was equipped with brakes and they were 
in good working order, and also equipped with lights, two headlights and 
dash light and tail light, and they were burning. It was a model 1928 
Pontiac. . . . I knew that was the Shelby road, but I did not tell 
him I knew that road. I was driving about fifteen to twenty miles an 
hour and my lights were burning. I drove right on to the point where 
this road turns around and just drove right on down the embankment. 
I did not turn around the road at all. I did not know I was supposed to 
turn. I thought it went straight. Yes, I looked. I had my hghts on 
dim and I could see fifteen to twenty fect ahead of the front of my car. 
If I had turned them on full I could not have seen at all. I was driving 
at the rate of fifteen to twenty miles and my brakes were in good order. 
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Running at fifteen miles an hour, if I applied my brakes I could stop 
in five or six feet when the roads are not wet. I didn’t apply my brakes 
until my front wheels were off of the pavement. I could have seen a dis- 
tance of fifteen feet and could have stopped my ear, if it had been dry, 
within six or seven feet. I did not apply my brakes until the front 
wheels were off the pavement, ready to start down. The ground was 
level—even with the road—and we were going down a little grade and 
naturally that would make the light shine a little closer and nobody 
would know when something just dropped straight off. You could see 
out there, but you couldn’t see exactly (a black road) if there was one 
there, you could not tell whether there was one there or not. We were 
straining our eves to see where we were. Yes, I could see fifteen feet in 
front of me. I could see fifteen fect of the road before I ran off. J was 
looking, I was really watching the road that night. I could see an 
ordinary road fifteen feet. I could see that night with my hghts dim 
fifteen feet. What was the matter with me that I didn’t see it until I 
left the pavement is that it takes a ttle time to do anything. It takes 
vou longer to act than it does to look. I have driven enough to know 
that 1f I am driving in a fog that I have to keep a lookout. There 
wasnt anything to keep aman from following this pavement, and. there 
wasnt anything there to tell us to furn. That paving ran around here. 
but you couldnt see around the side.” (Italics mine.) 

J. O. Shuford testified: “Christmas, 1932, where Church Street comes 
into the intersection, the embankment went straight into the ravine. I 
had never noticed any barrier or sign there. I have noticed the place 
recently. There was one city strect light in the neighborhood of that 
point—one on the corner. That light was not burning at 5 o’clock 
Christmas morning, 1932.” 

J. C. Blanton testified: “I had occasion to pass by this place often, 
most every day. There were no barriers at the end of the street at all, 
and no signs, and there has never been any that I know of.” 

Chief of Police Farris: “I know the point at which the wreck oc- 
eurred. On 25 December, 1932, that was one of the streets of the town 
of Lincolnton. There was no fence or barrier of any kind up at this 
eurve that I ever saw. That ravine at the end of this street, at that 
time, must have been four or five feet drop and kept getting deeper—six 
or seven feet deep—maybe more.” 

Ss. R. Warhek: “The ravine at the end of the curve has existed ever 
since the road was hardsurfaced, possibly twelve or fifteen years before 
the wreck. I have never observed any sign or warning on the road along 
toward this ravine, and never noticed any fence or barrier along there.” 

Hilliard Hoyle: “There were no signs or barricades at this inter- 
section whatever. As I approached the scene of the wreck I could not 
see the car off down in there.” 
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Grady Sisk testified: “No, there were not any street lights burning, 
and there were no signs or barricades. To my knowledge that place had 
been in that same condition ever since we lived there, right around five 
years; it was that way all that time. Q. State whether you ever saw 
any automobile wrecks at this point prior to that time where this car 
went over the embankment and wrecked? <A. I have seen four or five 
ears run off that fill. Q. Off that same fill? A. Yes. (Q. At the time 
you saw those cars go over that embankment, tell his Honor whether 
the road was in the same condition as it was on Christmas, 1932? uA. 
Yes. Q. Now, tell of those wrecks that you remember and who they 
were that had the wrecks. A. Mr. Mull went off there.’ He also told 
of the others. 

The court below charged the well-settled principle laid down in White 
v. Realty Co., 182 N. C., 5386 (538): “His Honor correctly charged the 
jury that if the negligence of McQuay, the owner and driver of the 
Ford car, was the sole and only proximate cause of plaintiff’s injury, 
the defendant would not be hable; for, in that event, the defendant’s 
negligence would not have been one of the proximate causes of the plain- 
tifi’s injury. Bagwell «. R. R., 167 N. C., 615. But if any degree, 
however small, of the causal negligence, or that without which the injury 
would not have occurred, be attributable to the defendant, then the plain- 
tiff, in the absence of any contributory negligence on his part, would be 
entitled to recover; because the defendant cannot be excused from lia- 
bility unless the total causal negligence, or proximate cause, be attribut- 
able to another or others. ‘When two efficient proximete causes con- 
tribute to an injury, if defendant’s negligent act brought about one of 
such causes, he is hable” Wood v. Public Service Corp., supra, and 
cases there cited.” The evidence was to the effect that the plaintiff’s 
intestate, Sue Gurley, was a passenger in the car. The negligence, if 
any, of Guy Barringer could not have been the sole and only proximate 
cause of Sue Gurley’s death. 

It is a matter of common knowledge that every place in North Caro- 
lina similar to that in the present controversy has, by the efficient State 
Highway Commission, placed barriers painted white, reflectors and 
white cross-bars to warn motorists of the danger of this semi-dead end 
on the State highway system. Those who ride the roads know this to 
be a fact. The learned, able and painstaking judge gave the conten- 
tions fairly on both sides of the controversy and the charge covered 
every aspect of the law applicable to the facts. A jury of twelve men 
“of good moral character and of sufficient intelligence” (C. S., 2312) 
heard the evidence and rendered the verdict against defendant—men 
living in the vicinity. If we are ever to lessen the appalling death toll, 
in North Carolina and elsewhere, of automobile accidents, the courts 
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must hold municipalities and others to due care in guarding these “death 
traps.’ <A leading North Carolina daily has carefully gotten up facts 
under “Deadly Roads,” which are as follows: “During the 18 months the 
United States was in the World War, 684 North Carolinians were killed 
in battle, 238 died of wounds, 601 died of disease, 87 were killed in 
different ways, making the total of North Carolina men who gave their 
lives for their country 1,610. 

“During that same period, 4,128 North Carolinians were wounded. 
During the period from 1928 through 19338, a total of 4,429 persons 
were killed in automobile accidents on North Carolina highways. Dur- 
ing that period there were 20,624 accidents in which persons were killed 
or injured and 29,144 persons were injured. 

“The highway death toll this vear through July has been 450 and 
highway patrol officials have estimated that the death toll for the year 
will exceed 1,000. The deaths by years are: 673 in 1928; 690 in 1929; 
777 in 1980; 762 in 1931; 674 in 1932; 853 in 1933. The toll of injuries 
by year is: 4,801 in 1928; 5,084 in 1929; 4,426 in 1930; 5,075 in 1931; 
4,783 in 1932; and 4,975 in 1933.” 

I think beyond question that the judgment of the court below should 
be affirmed. It may mean from the majority decisions that municipali- 
ties will be penurious, negligent, and careless with its streets at the 
expense of human life and limb. This young girl’s hfe was snuffed out, 
as the jury in the court below found, by the defendant not using due 
care to provide barriers and warnings; when it knew, or, in the exercise 
of ordinary care, should have known, of the danger. Five other drivers 
of automobiles had run down this bank and had wrecks at the same 
place. It was night and the place was dark when the wreck occurred, 
and defendant had no light there, so that the traveler on the highway 
could see the pitfall, and death was the result. 





STATE OF NORTH CAROLINA, Ex RE. T. W. GRIMES, JR., v. 
HADEN C. HOLMES, 


(Filed 31 October, 1934.) 


1. Public Officers A a—Legislature may place additional duties upon 
municipal officer with provision that he receive compensation of only 
one office. 

The Legislature of this State may abolish, subject to some specific con- 
stitutional restrictions, an existing public office, and therefore it has 
power to place additional duties upon the officers of a municipal corpora- 
tion, and a statute (ch. 175, Private Laws of 19838) which places the 


294 IN THE SUPREME COURT. [207 


GRIMES v. HOLMES. 


affairs of a municipal corporation in the hands of a city council and a 
city manager and provides that in the event of a vacancy in the office of 
city manager, by sickness or otherwise, the council may delegate the 
duties of this office to one of its members, to be performed er Officio as 
mere auxiliary duties with such compensation as the council may deter- 
mine, but shall receive no salary as a member of the council, is held not 
to contravene Art. XIV, sec. 7, of the State Constitution prohibiting the 
holding of more than one office of trust or profit by any one person, since 
the statute merely places additional duties upon the municipa] officer and 
provides that the incumbent of the office shall receive compensation for 
that one office. C. S., 2896, 2897. 


2. Statutes A a—It will be presumed that act has been passed in con- 
formity with constitutional requirements. 


The courts will not go behind the ratification of an act of the Legisla- 
ture to inquire as to whether notice required by Art. II, sec. 12, of the 
Constitution of North Carolina, and C. S8., 6106, and will conclusively 
presume that this requirement binding upon the conscience of the Legisla- 
ture has been observed. 


AppraL by plaintiff from Harding, J., at March Term, 1934, of 
Rowan. Affirmed. 

This is an action in the nature of a quo warranto, orought by the 
Attorney-General of the State of North Carolina on the complaint of 
the relator, a citizen of this State, and a resident, taxpayer, and qualified 
voter of the city of Salisbury, to oust the defendant from the office of 
city councilman of the city of Salisbury, on the ground that defendant 
now unlawfully and wrongfully holds and exercises said office. C. S., 
870 (1)-871. 

The agreed statement of facts is as follows: “(1) Tat the relator, 
T. W. Grimes, Jr., is a citizen, taxpayer, and qualified voter of the city 
of Salisbury, North Carolina. 

“(2) That leave was obtained from the Attorney-General to institute 
this quo warranto proceeding, and relator gave the proper undertaking 
within the time required by law, and said proceeding was instituted by 
the issuance of summons and copy of the complaint being served on the 
defendant on 28 September, 1933, all within the time required by law. 

“(3) That the said Haden C. Holmes gave the proper undertaking 
within the time required by law and before filing his answer in this 
cause, and that defendant’s answer was duly filed within the time 
allowed by law. 

“(4) That Haden C. Holmes was duly elected a member of the city 
council of the city of Salisbury, North Carolina, in the municipal elec- 
tion held in May, 1983; pursuant to said election, on 1 July, 1933, the 
defendant was duly inducted into said office of city councilman, began 
the performance of his duties as such, and since said date has held and 
exercised said office, and continues so to do. 


N.C.] FALL TERM, 1934. 295 





——— re 


GRIMES vt. HOLMES. 





“(5) That on 1 July, 1933, while the defendant was holding and 
exercising the office of city councilman, there being a vacancy in the 
office of city manager, the said Haden C. Holmes was appointed by the 
city council to do and perform the duties of city manager, and began 
the performance of his duties as such and continues so to do. 

“(6) That the said Haden C. Holmes is now acting and performing 
the duties of the office of city councilman and city manager, and 1s 
receiving as compensation the sum of $250.00, with an additional $15.00 
per month for the use of his automobile while engaged in the perform- 
ance of his duties, but that he 1s not receiving any salary as city council- 
man. 

“(7) That the 1933 session of the General Assembly of North Caro- 
lina ratified an act entitled ‘An Act to Amend Chapter Two Hundred 
and Thirty-one of the Private Laws of One Thousand Nine Hundred 
and Twenty-seven of North Carolina, Relating to the Office of City Man- 
ager of the City of Salisbury,’ said act being fully set forth in defend- 
ant’s further answer; that no notice by publication was given before the 
introduction and passage of said act. 

“(8) That the city charter and all supplementary acts, whether public 
or private, amendatory thereof are hereby made a part of this agreed 
statement of facts. 

“(9) That a former member of the city council, during the last term 
of office of the city council, performed the duties of councilman, mayor 
and city manager at one and the same time. 

“(10) That prior to 1 July, 1933, the said Haden C. Holmes was a 
member of the city council of the city of Salisbury, North Carolina, and 
received as compensation for his services as city councilman the sum of 
$50.00 per month up to and including the month of April, 1938, but 
that he did not receive any compensation as city councilman after the 
ratification of chapter 175, Private Laws of 1933; that on 15 November, 
1932, while the said Haden C. Holmes was a member of the city council, 
he was appointed to perform the duties of city manager at a salary of 
$200.00 per month, in addition to the salary received as city councilman 
up to May, 1933, but that for the months of May and June, 1933, he 
did not receive any salary as city councilman, and has not since that date 
received any salary as city councilman. 

“Dated 17 February, 1954. George R. Uzzell, Attorney for Plaintiff. 
Hayden Clement, Attorney for Defendant.” 

The judgment of the court below is as follows: “This action having 
been called for trial, and it appearing to the court that plaintiff and 
defendant have waived a trial by jury and agreed upon an agreed state- 
ment of facts; and the court finding as a fact that the defendant Haden 
C. Holmes was duly and lawfully elected a member of the city council 
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at the last municipal election, and duly qualified as a member of said 
council on 1 July, 1933, and since said date has been lawfully perform- 
ing the duties of his office as a member of said city council, together with 
such additional duties as have been imposed upon him by the council; 
and the court being of the opinion that the said Haden C. Holmes is 
lawfully entitled to continue to exercise and perform the duties of his 
office as a member of the city council, together with the aciditional duties 
of citv manager delegated to him by the city council. 

“Tt is now, on motion of Havden Clement, counsel for the defendant, 
adjudged that the said Haden C. Holmes is lawfully entitled to continue 
to hold the office of a member of the city council and to clo and perform 
the additional duties of city manager imposed upon him by said council, 
together with such franchises, privileges, and emoluments connected 
therewith; and that the plaintiff be denied the relief prayed for in the 
complaint, and that the plaintiff pay the costs of this action, to be taxed 
by the clerk. Wm. F. Harding, Judge Presiding.” 

The plaintiff excepted and assigned error to the judgment, as signed, 
and appealed to the Supreme Court. 


George R. Uzzell for plaintiff. 
Hfayden Clement for defendant. 


Crarxson, J. The question involved: Is it a valid exercise of legis- 
lative power for the Legislature to enact that: In the event the city 
manager of a municipal corporation shall be sick, absert, or otherwise 
unable to perform the duties of his office, or should the position be 
vacant, the city council may delegate the duties of city manager to one 
of its members, to be performed ex officio as mere auxiliavy duties? We 
think so, under the facts and circumstances of this case. ¥ 

Article ALV, section 7, of the Constitution of North Carolina, is as 
follows: ‘No person who shall hold any office or place o2 trust or profit 
under the United States, or any department thereof, or under this State, 
or under any other state or government, shall hold or exercise any other 
office or place of trust or profit under the authority of this State, or be 
ehgible to a seat in either house of the General Assembly: Provided, 
that nothing herein contained shall extend to officers in the militia, 
justices of the peace, commissioners of public charities, or commissioners 
for special purposes.” 

In Groves v. Barden, 169 N. C., 8 (9), speaking to the subject is the 
following: “The line between ‘offices’ and ‘places of trust or profit’ 
within the meaning of the Constitution has not been clearly marked, 
principally because they approach each other so closely, and are in all 
essential features identical. 
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“In Doyle v. Raleigh, 89 N. C., 188, the Court, speaking of this ques- 
tion, says: ‘It is apparent from the association that “places of trust or 
profit” are intended which approximate to but are not offices, and yet 
oceupy the same general level in dignity and importance. The manifest 
intent 1s to prevent double officc-holding—that offices and places of 
public trust should not accumulate in any single person—and the super- 
added words of “places of trust or profit” were put there to avoid 
evasions 1n giving too technical a meaning to the preceeding words,’ and 
this was afhrmed in State ex rel. Wooten v Smith, 145 N. C., 476, the 
Court adding in the latter case: ‘The most important characteristic 
whieh distinguishes an office from a pubhie ageney is that conferring of 
the office carries with it a delegation to the individual of some of the 
sovereign functions of the Goveriment. In this respect, the terms 
“othee’ and “places of trust” as used in our Constitution are syuonymous, 
Doyle wv. Raleigh, 89 N. C., 136; Barnhill v. Thompson, 122 N. C,, 
495. ” 

In the above-cited ease it was held that a rural mail carrier was an 
officer. Under the doctrine announced in //ohe v. Henderson, 15 N. C., 
1, a public office was property and, although the General Assembly could 
regulate the fees and emolumeuts thereof, it could not take away the 
entire or major part of the salary of a public officer. 

Hohe v. Henderson, supra, was overruled in Mial vy. Ellington, 
134 N. C., 131, so that now the fees, salaries and emoluments of all 
officers, except the salaries of the judges and certain other officers, sect 
forth in the Constitution, are absolutely subject to legislative control. 
Under that decision, an officer appointed for a definite time to a legis- 
lative office has no vested property therein or contract right thereto of 
which the Legislature cannot deprive him. 

The people of the city of Salsbury adopted Part 4, Plan D, Mayor, 
City Couneil and City Manager, chapter 56, “Municipal Corporations.” 
C.5., 2896, 1s as follows: “The city council shall appoint a eity man- 
ager, who shall be the administrative head of the city government, and 
shall be responsible for the administration of all departments. He shall 
be appointed with regard to merit only, and he need not be a resident 
of the city when appointed. He shall hold office during the pleasure of 
the city council, and shall receive such compensation as it shall fix by 
ordinance,” 

C.5S., 2897, 1s as follows: “The city manager shall (1) be the adinin- 
istrative head of the city government; (2) see that within the city the 
laws of the State and the ordinances, resolutions and regulations of the 
council are faithfully executed; (3) attend all mectings of the council, 
and recommend for adoption such measures as he shall deem expedient ; 
(4) make reports to the ccuncil from time to time upon the affairs of the 
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city, keep the council fully advised of the city’s financial] condition and 
its future financial needs; (5) appoint and remove all heads of depart- 
ments, superintendents, and other employees of the city.” 

In Town of Saluda v. County of Polk, ante, 180 (187), we find: 
“Tt will be seen by the Constitution of the State that almost unlimited 
power is given the General Assembly in reference to the creation and 
abolishing of counties, cities, and towns of the State.” 

The General Assembly, Private Laws 1933, ch. 175, passed an act 
relative to the position of the city manager of the city of Salisbury. A 
copy of the same is made a part of the agreed statement of facts. The 
material part is as follows: “In the event the city manager shall be 
sick, absent from the city, or otherwise unable to perform the duties of 
his office, or should the position of city manager be vacant, the council 
may delegate the duties of the city manager to one of its members, to be 
performed ea officio as mere auxiliary duties, and designate one of its 
members to perform such duties, and the person so designated shall have 
all of the powers and authority of the city manager while he shall serve 
in that capacity, and shall receive such compensation as tie council shall 
determine, but shall receive no salary as a member of the city council.” 

Conceding that the city manager is an officer in the meaning of the 
Constitution, yet we think the duties of his office in the cases set forth 
in the act for the time being can be performed ex officic by one of the 
council ‘fas mere auxiliary duties.” 

If the General Assembly can abolish, they can subjec: to the limita- 
tions of the Constitution, place additional duties on officers of a munici- 
pality. Chief Justice Ruffin says, in Troy v. Wooten, 32 N. C., 377 
(379-380): “The only provision in that instrument whic. has any bear- 
ing on the question is that in the 25th section, that no person shall hold 
more than one lucrative office at any one time. But that does not re- 
strain the Legislature from abolishing an office and transferring its 
duties, so as to attach them to another office, when it shall seem to the 
General Assembly to promote the public weal, and when the several 
duties are not in their nature incompatible. . . . It therefore an- 
swers an important purpose in the public economy, by uniting the duties 
and fees in one office, to induce fit men to take the place. . . . For, 
while it is not to be presumed, on the one hand, that the Legislature 
will create needless offices, so, on the other, it cannot be presumed that 
it will, with the intent to evade a constitutional provision, impose on one 
officer more duties than by reasonable diligence he can discharge.” 

In the Mial case, supra, at page 154, is the followirg: “When the 
State employs officers or creates municipal corporations as the mere 
agencies of government, 1t must have the power to discontinue the agency 
whenever it comes to be regarded as no longer important. ‘The framers 
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of the Constitution did not intend to restrain the State in the regulation 
of their civil institutions adopted for internal government.’ They may, 
therefore, discontinue offices, or change the salary or other compensa- 
tions, or abolish or change the organization of municipal corporations at 
any time, according to the existing legislative view of State policy, 
unless forbidden by their own Constitution from doing so.” Cooley’s 
Const. Lim. (7th Ed.), 387. 

At pages 161-162: “Tf the people have not authorized the legislative 
department to pareel out their sovereignty by grants of public offices as 
private property, we dare not do so. The Legislature having been en- 
trusted with the power of either electing or providing for the election of 
ofheers of legislative creation, must, as the representatives of the people, 
be entrusted to make such changes in the tenure, duties and emoluments 
of such offices as in its judgment the public interest demands. This 
power having been vested in that department of the Government, it is 
our duty to obey and enforce the law as the ‘State’s oo Wades 27 
Lawrence wv, llodges, 92 N. C., 672; State ex rel. McNeil v. Somers, 
96 N.C, 467; WecCullers v. Commissioners, 158 N. C., 75; Berd: v. 
Goldsboro, 173 N. C., 661; State v. Wood, 175 N. C., 819. The plaintiff 
cites Harris v. Watson, 201 N. C., 661, which is distinguishable from the 
present case. 

Citing a long list of authorities in Tinton v. State Treasurer, 193 
N. C., 496 (499), we find: “In Sulton v. Phillips, 116 N. C., at p. 504, 
speaking to the question, this Court said: ‘While the courts have the 
powcr, and it is their duty in proper cases, to declare an act of the 
Legislature unconstitutional, it is a well-recognized principle that the 
courts will not declare that this codrdinate branch of the Government 
has exceeded the powers vested in it unless it is plainly and clearly the 
case. Jf there is any reasonable doubt, it will be resolved in favor of 
the lawful exercise of their powers by the representatives of the people. 
(Itahes ours.) . . . At p. 505: It cannot be said that this act is 
plainly and clearly unconstitutional. The doubt, if any, must be re- 
solved in favor of the General Assembly.’ ” 

Plaintiff contends that the act in controversy was not passed in com- 
phance with Article II, section 12, of the Constitution and as provided 
in C. 8., 6106. This contention cannot be sustained. 

In Cox v, Commissioners, 146 N. C., 584 (585), is the following: 
“The courts will not go behind the ratification of the act to ascertain 
whether notice has been given in accordance with section 12, Article IT, 
of the Constitution of the State. While that section is binding upon the 
conscience of the General Assembly, and doubtless is intended to be 
observed by that body, the courts will not undertake to review the 
action in that respect of a codrdinate department of the State Govern- 
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ment, and will conclusively presume, from ratification, that the notice 
has been given. Gatlin v. Tarboro, 78 N. C., 119; Brodnax v. Groom, 
64 N. C., 244; Worth v. Railroad, 89 N. C., 291; Purtt vo. Commas- 
sioners, 94 N. C., 709; 8. v. Powell, 100 N. C., 525.” 

The able brief of plaintiff is gripping and persuasive, but not con- 
vineing. It is a serious matter for a court to declare an act of the 
General Assembly unconstitutional. This has been done when the act is 
plainly and clearly so. The General Assembly is the law-making body, 
subject to constitutional limitations. The judicial forum would soon 
be an autocracy if it would attempt to legislate or overrule acts of the 
General Assembly, passed contrary to its views, when not unconstitu- 
tional. The policy as to the passage of the act in controversy here is 
for the General Assembly and not for us to determine. 

For the reasons given, the judgment of the court below is 

Affirmed. 





S. A. PARAMORE vy. THE FARMERS MUTUAL FIRE [INSURANCE 
ASSOCIATION OF NORTH CAROLINA, 


(Filed 81 October, 1934.) 


1. Insurance G c—Evidence of waiver of forfeiture for nonpayment of 
assessments held sufficient to be submitted to jury. 


Lividence that defendant Mutual Fire Insurance Association sent plain- 
tiff a notice of assessment on his policy which provided, under its charter 
and by-laws, that the policy would be forfeited unless the assessment 
were paid within sixty days, and that about six months thereafter de- 
fendant sent plaintiff notice of an additional assessment and included in 
such notice the past-due assessment, the second notice stating that if 
the total assessment were hot paid within sixty days the policy would be 
forfeited, together with evidence that it was defendant’s custom to mail 
notices of pnst-due assessments with current assessments and reinstate 
policies upon payment of the past-due and current assessments, and that 
within sixty days from receipt of the second notice plaintiff tendered pay- 
ment of both his past-due assessment and his current assessment, and that 
he had suffered loss by fire within the sixty days after receipt of the 
second notice, is held sufficient to be submitted to the jury on the question 
of defendant's waiver of the forfeiture of the policy for nonpayment of the 
first assessment within the time prescribed, and as to wiether the policy 
was in effect at the time of the fire. 


2. Customs and Usages A a—Testimony oft plaintiff as to transaction with 
defendant held competent with other evidence of custom. 

In this action on a fire insurance policy in a mutual insurance associa- 

tion, plaintiff introduced evidence of the custom of defendant to mail 

notices of past-due assessments with notices of current assessments and to 
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reinstate policies upon payment of past-due and current assessments. 
Plaintiff testified to the effect that after the assessment against him was 
past due he went to defendant's secretary-treasurer to pay same and was 
told not to do so at that time, that the matter of reinstatement would be 
taken up at a meeting of defendant’s directors, and that thereafter plaintiff 
sent him notice of the past-due assessment with notice of a current assess- 
ment, which notice stated that the policy would be forfeited if the total 
assessment were not paid within sixty days: Held, plaintiff's testimony 
was competent with the other evidence of custom. 
3. Insurance G c—— 

C. &., 6851 and 6852, held not applicable to facts in this case, in which 
plaintiff seeks to establish a waiver of the forfeiture of his policy of fire 
insurance for nonpayment of an assessment within the time limit pre- 
scribed. 


ApprEaL by defendant from Daniels, J.. and a jury, at May Term, 
1934, of Pirr. No error. 

This is an action brought by plaintiff against defendant to recover 
the sum of $1,500 for the loss of his residence by fire, under the terms 
of a policy issued to him by defendant. The defendant denied hability 
and contended that the polhey of insurance lapsed and became void on 
15 March, 1933, by reason of the failure of the plaintiff to pay his assess- 
ment on 16 January, 1933, or within sixty days thereafter, as provided 
by the charter and by-laws of the defendant corporation. 

The plaintiff replied to the defendant’s contention as follows: “That 
the pohey of fire insurance sued on herein, on the date of the fire, to wit, 
10 October, 1933, was in full force and effect and fully subsisting, and 
the validity thereof was fully recognized by the defendant, for that, on 
20 September, 1933, the defendant mailed to the plaintiff at his post- 
office address in Grimesland, North Carolina, a postal ecard in the follow- 
ing words and figures, to wit: ‘S. A. Paramore, Grimesland, N. C., 
Oflice of The Hood System Industrial Bank, Greenville, N. C., Septem- 
ber 15, 1933. Dear Sir: Your pro-rata part of an assessment to cover 
Reserve Fund and losses sustained by J. H. and IF. L. Blount (#100), 
J. G. Moye ($100), Calvin Dunn ($250), J. E. Sutton ($150), Mrs. 
Lizzie Dail ($350), J. C. Galloway ($125), Mrs. Pearl Roberson ($750), 
J. F. Cox ($300), M. O. Gardner ($75), Heber F. Cox ($375), Mrs. 
(x, L. Moore ($300), and A. M. Wooten, Jr. ($500), amount to $9.50 
(Previous Assessment $9.50), Total $19.00. 

“<The above assessment is due within sixty days from date, and if not 
paid at maturity your policy will be forfeited. Farmers Mutual Fire 
Insurance Association, James L. Little, Secretary-Treasurer. Present 
this card at Hood Bank.’ 

“That the above-mentioned postal card, advising the plaintiff of 
assessment due and owing by him, was mailed by the defendant at 
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Greenville, North Carolina, at 3 p.m. on 20 September, 1933, and 
thereafter, in due course, was received by the plaintiff. 

“That the aforesaid notice of assessments due and owing by the plaui- 
tiff included all assessments theretofore made by the dezendant against 
the plaintiff, then unpaid, and in addition thereto included a further 
assessment of $9.50, and according to said notice, as appears above, the 
plaintiff had sixty days from 15 September, 1933, in wich to pay the 
total assessment of $19.00. 

“That thereafter, to wit, on 11 October, 1958, and within the sixty 
days provided for in said notice, the plaintiff tendered to the defendant, 
in cash, lawful money of the United States, the sum of #19.00, for the 
purpose of paying said assessment, which tender the defendant wrong- 
fully and unlawfully refused. 

“That, as aforesaid, the defendant, in its notice of assessment made 
on 15 September, 1938, included the assessment theretofore due and 
owing by the plaintiff, in addition to an assessment then being made 
and by reason of the inclusion of said old assessment in said notice and 
the levying of another assessment against the plaintiff, the defendant 
waived its right to declare the policy sued on herein lapsed, and recog- 
nized that said policy was then in full force and effect. 

“That the defendant, prior to the levying of the assessment, notice of 
which is contained on the postal card fully above set cut, usually and 
habitually followed and practiced the custom, habit and usage not to 
declare one of its policies lapsed for the nonpayment of assessments, 
which said custom had been so habitually practiced that the provision 
for payment within sixty days, or a consequent lapsing of the pohey by 
reason of such nonpayment, had fallen into disuse and was not enforced 
by the defendant, which said custom and practice and usage were well 
known to the plaintiff and numerous others of the defendant’s policy- 
holders. 

“That being so advised, the plaintiff alleges and says that both by 
reason of defendant’s custom with respect to the levying and collection 
of assessments as above set forth, and by reason of the particular notice 
of assessment made by the defendant on 15 September, 1933, the defend- 
ant waived its right to declare a forfeiture of plaintiff’s policy, and on 
account thereof, at the time of the fire complained of in the complaint, 
plaintiff’s policy was in full force and effect and fully subsisting and on 
account thereof the plaintiff is entitled to recover the araount demanded 
in the complaint.” 

The following issue was submitted to the jury, and their answer 
thereto: “Was the policy of fire insurance in controversy herein in full 
force and effect on 10 October, 1933, the date of the fire complained of, 
as alleged in the complaint? A. ‘Yes.’ ” 


, 
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The court below rendered judgment on the verdict. The defendant 
made numerous exceptions and assignments of error and appealed to the 
Supreme Court. The material ones and necessary facts will be set forth 
mn the opinion. 


W. L Whedbee and Albion Dunn for plainttff. 
Llarding & Lee for defendant. 


Crarkson, J. At the close of plaintiff’s evidence and at the close of 
all the evidence the defendant made motions for judgment as in case of 
nonsuit. The court below overruled these motions, and in this we ean 
see no error. 

The question involved: Did the defendant, under the facts appearing 
of record, waive the forfeiture of the policy for nonpayment of the 
January, 1933, assessment, and was the policy of fire insurance in full 
force and effect on the date of the fire on 10 October, 19383? We think 
so, under the facts and circumstances of this case. 

In Vol. 2, Couch Cye. of Insurance Law, part of section 535, page 
1631, is the following: “It has been intimated that, in order to revive 
a policy which is absolutely forfeited, there must be a new contract, 
founded upon a valuable consideration, or such conduct by the company 
or its authorized agent as misleads the insurer to his prejudice, and 
operates as an estoppel; but the better rule seems to be that, if an 
agent’s authority 1s such that he may issue policies and make contracts 
of insurance, or if he has apparent authority to act in the premises, 
and the insured has no knowledge, actual or constructive, of any con- 
flicting limitations of authority, the agent necessarily las, as such, the 
right to revive lapsed or voided policies, provided the original contract 
at its meeption was neither illegal nor against public policy. And in 
so far as an imsurance agent has power to waive a forfeiture of the 
policy, he has authority to revive it, Inasmuch as a waiver of forfeiture 
operates as a revival. This, it is held, may arise from the agent giving 
a renewal receipt with knowledge of the facts from which a forfeiture 
may arise, or by receipt of the premium, or by some other unequivocal 
act sufficient to effect a waiver of forfeiture.” 

In Afoore v. Accident Assurance Corp., 173 N. C., 532 (536-537), 
citing numerous authorities, we find: “It was uot merely a courtesy or 
favor extended to the insured, as in Hay v. Assn., 148 N. C., 257. A 
casual indulgence would not be sufficient to show a waiver, as decided in 
that case, and so the judge charged the jury, but he left it to them to 
find whether there had been such ‘a long-continued course of dealings’ 
on the part of the defendant as showed that it did not intend to rely 
upon the delay in payment, but that 1t extended credit to the insured for 
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the brief space of time. It was said in Painter v. Industrial Life Assn., 
131 Ind., 68, approving and quoting from Sweetser v. Odd Fellows 
Assn., 117 Ind., 97: ‘It is abundantly settled that an insurance company 
will be estopped to insist upon a forfeiture if by any agreemeut, either 
express or implied by the course of its conduct, it leads the insured 
honestly to believe that the premiums or assessment will be received 
after the appointed day. The decisions which hold ard enforce this 
view are very numerous.” Grubbs v. Insurance Co., 198 N.C. 472; 
Pepe. 11s C05 18D Ne Ce 2835p ted nse COs 1 6T Ne Ca 30s; 
Sellers vw. Insurance Ca., 205 N. C., 855. 

In Penland v. Ingle, 188 N. C., 456 (457), to establish a custom, the 
law is thus stated: “The character and description of evidence admis- 
sible for establishing the custom is the fact of a general usage and prac- 
tice prevailing in the particular trade or business, and not the opinions 
of witnesses as to the fairness or reasonableness of it.” Crown Co. v. 
Jones, 196 N. C., 208. 

The evidence on the part of the plaintiff fully sustained plaintiff’s 
allegations of waiver in his reply. There was abundant evidence of a 
custom by numerous witnesses. In fact, the testimony of J. L. Little, 
which is in part as follows, tends to sustain plaintifi’s contentions: “I 
have been secretary and treasurer for thirty-eight years, and during 
that time have collected assessments levied from time to time, and assess- 
ments have been paid to me as treasurer. The help referred to that I 
thought I might be able to give Mr. Paramore was that [ could let him 
be reinstated by paying the lapsed assessments and walviag the Septem- 
ber assessment. It has been a custom with me for a long time to mail 
notices of a second assessment when a former assessment had not been 
paid and I have collected a good many and reinstated a good many 
members by sending them notices of new assessments calling their atten- 
tion to their failure to pay the old assessment.” (Italics ours.) 

The plaintiff testified: “I went to see Mr. Little because I got to 
studying about my insurance on my house, and I didn’t really know 
whether I owed for it or not. I know they usually send out assessments 
the first of the year, but I didn’t remember whether I got a card or not. 
I went in to talk it over with Mr. Little, and when I did he told me 
he was going to call a meeting within a few days, the first of September, 
and he was going to make a motion to cancel out the premiums that was 
not over one behind and let them start with the new assessment of 
September, and he asked me didn’t I think that would give the members 
some encouragement. The motion to cancel out the assessment was for 
everybody who was not more than one premium behind. 

“Q. In going to see Mr. Little at that time, was it your purpose to 
pay up your assessment, if you owed any? 
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“A. Yes, sir. JL did not receive any notice of any meeting that was 
had after this conversation. I received this card through the mail 
(card exhibited to him). I received it on or about 21 September. The 
fire that destroyed my house occurred on 10 October, 1933. After I 
received this notice L went to see Mr. Little. I went to see lim the 
next day after the fire. 

“Q. What was your conversation with Mr. Little at that time? 

“A. T went in and told him I wanted to straighten out my insurance 
and he said all right. Ile was at the front part and he got up and we 
went on m the back, and as we were going on back there together I told 
him that L was serry to tell him, but I had a fire last night, so he went 
on and got his books like everything was all right and he looked on 
there, and I took the money out of my pocket and counted it. I took 
out $19.00 and laid it out there and he acted lke he was going to take 
it, then he told me he couldn’t take it. I asked him why, and he said if 
he took the money the company would have to pay out money. I said 
let me pay and then you pay me, and he said no, I can’t do that. Je 
said that if I had not had the fire they would be glad to take it, and 
that he always wants to take in money, so he handed me the $19.00 back. 

“Q. Mr. Paramore, in your experience as a policyholder in this com- 
pany, what, 1f anything, do vou know of the practice and custom of the 
company to take assessments from its policyholders after sixty days from 
the notice of the assessment ? 

“A. Well, as far as my knowledge, they took the money. As far as 
I have ever had the experience they always took the money when they 
ean get it. I know of an instance when they took money or assessments 
after the sixty days had expired. My brother, Tom, paid one assessment. 
after the sixty days had expired after the notice.” . . . “Lr. Little 
told me not to pay the January assessment and to wait until September.” 

The letter of 15 September, 1933, recites: “Previous assessment $9.50. 
Total $19.00. The above assessment is due within sixty days from date 
and if not paid at maturity your policy will be forfeited.” 

The fire occurred within the sixty days, on 10 October, 1933. Within 
the sixty days the plaintiff tendered the $19.00. The testimony of plain- 
tiff as above set forth was excepted to, and assignments of error duly 
made. We think the evidence competent with the other evidence of 
custoin. 

We think the court below, in its charge, taking the evidence of all the 
witnesses as to custom, more liberal to defendant than it was entitled 
to. Crown Company v. Jones, supra, The court below charged the 
jury: “And then you heard the defendant explain about the other losses, 
there were two others, I believe, I think that is not sufficient, that evi- 
dence 1s not sufficient to establish a custom or a general course of action, 
taking only three instances, and with the explanation that had been 
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made. But the course of dealing that they received assessments by more 
than sixty days after they were due may be considered by the jury in 
connection with the testimony of the plaintiff. That in August, before 
the fire, he went to the office of Mr. Little, the secretary and treasurer, 
to see how his insurance stood and got information that he had not paid 
the assessment of January preceding, and that he offered to pay that, 
and thereupon Mr. Little told him if he was in his place he would not 
pay it then, and stated that he, Mr. Little, would have a meeting about 
the first of September of the directors and make a suggestion to them to 
refinance policyholders on past-due assessments, if only one was past due, 
and considered together with the mailing of the postal ecard, which the 
plaintiff received about 20 September, and which I have just read you 
from the replication, consider all this upon the question as to whether 
its association waived the forfeiture for failure to pay assessment 
January, 1933.” 

We do not think that C. S., 6351 and 6352, cited by defendant, apph- 
eable to the facts in the case. The exceptions and assignments of error 
made by defendants cannot be sustained. 

On the whole record, we find no prejudicial or reversible error. 

No error. 





STATE v. J. E. WAGGONER. 


(Filed 31 October, 1934.) 


1. Disorderly House B c— 

Evidence of the reputation of the upstairs of a building owned by 
defendant, and of the persons frequenting it, is held competent in a prose- 
cution under C. 8., 4858, 

2. Criminal Law I j— 

Where defendant does not renew his motion of nonsvit at the close of 
his evidence he waives his right to have the sufficiency of the evidence 
to warrant a conviction considered upon appeal. 


CRIMINAL action, before Harding, J., at July Term, 1934, of 
CATAWBA. 

On 26 February, 19384, a warrant was issued by the municipal court 
of the city of Hickory, charging that the defendant “did unlawfully and 
wilfully maintain a place, building or structure in the city of Hickory 
for the purpose of prostitution and assignation; (2) did permit persons 
to occupy a place in the city of Hickory, N. C., for the purpose of pros- 
titution and assignation; (8) did aid and abet in prostitution and 
assignation, against the statute in such case made and provided, and 
against the peace and dignity of the State.’ Upon the trial in the 
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recorder’s court the defendant was adjudged guilty, and he appealed to 
the Superior Court. There was evidence offered on behalf of the State 
that the defendant was engaged in the mereantile business. The up- 
stairs or second floor of the store consisted of apartments, which the 
defendant leased to various parties or persons. There was also evidence 
that a short time before the indictment a police officer had found two 
men and two women in bed, and that these parties were arrested and 
put in jail. Waggoner was not present and his store was elosed at the 
time. On another occasion a police officer testified that he had seen one 
or two girls come down from the apartments and get in cars with men. 
The chief of police testified that after one of the girls had been arrested 
and released that he went to Waggoner “and told him not to rent rooms 
to her again. . . . Waggoner told me if the women were bad to get 
them away from there, that he would codperate with me. After that I 
saw her in there.” There was also evidence that women who hved in the 
apartments were of bad character, and that this upstairs had a bad 
reputation. There was also evidence that there was noise at night, and 
that at various times men and women had been seen going up and down 
the stairway to the apartments. The evidence further tended to show 
that Waggoner closed his store about eight o’clock at night and went 
home. There was no evidence that Waggoner had any actual knowledge 
of what was going on or that he participated in any way In any viola- 
tion of law by the occupants of these apartments. 

There was a verdict of guilty on the second and third counts in the 
warrant, and of not guilty on the first count. 

From judgmeut pronounced, defendant appealed. 


Attorney-General Brummilt and Assistant Attorney-General Seawell 
for the State. 
R. L. Huffman for defendant, 


Per Curntam. The warrant was drafted in accordance with the pro- 
visions of C. S., 4358. There were exceptions to the competency of 
evidence as to the reputation of the place and of those who frequented 
it. The competency of such evidence has been established in S. v. 
Sinodis, 189 N. C., 565, 127 8. E., 601. 

The defendant made a motion of nonsuit at the close of State’s evi- 
dence. This motion was overruled and the defendant offered evidence 
in lis own behalf tending to establish his mnocence. The motion for 
nonsulit was not renewed at the conclusion of all the evidence, and there- 
fore the insufficiency of evidence to warrant conviction was waived and 
cannot now be considered by this Court on appeal. &. v. Hayes, 187 
N. C., 490, 122 S. E., 18. 


No error. 
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FARMVILLE OIL AND FERTILIZER COMPANY v. FANNIE V. BOWEN. 


(Filed 31 October, 1934.) 
Pleadings A a— 


A cause of action in the nature of abuse of process for wrongful and 
unlawful dispossession in summary ejectment and for false imprison- 
ment is improperly joined with actions for breach of contract to purchase 
the land at foreclosure for the mortgagor and to set asice the foreclosure 
for fraud. 


Crvrz action, before Cowper, Special J., at May Term, 1934, of Pitt. 

Plaintiff brought suit against the defendant to recover possession of 
land. The defendant filed an answer alleging that she had given certain 
mortgages to secure indebtedness therein specified, and that both mort- 
gages had been purchased by the plaintiff, and that subsequent thereto 
she and the plaintiff had entered into an agreement to the effect the 
plaintiff should foreclose the mortgage on the one-hundred-and-fifty-acre 
tract and to purchase same at the sale and “hold the title for the defend- 
ant, and make same to defendant upon defendant’s executing notes and 
scecurity in an amount spread out through several years to cover the 
indebtedness of defendant to plaintiff. . . . And tais indebtedness 
was to be the purchase price of the property,” ete. Plaintiff further 
alleged that the land was sold, but that she did not attend the sale, rely- 
ing upon said agreement, and that thereafter, on 5 February, 1932, the 
plaintiff, in violation of the agreement, proceeded to obtain possession of 
both of said tracts of land in a summary ejectment before a justice of 
the peace, and also by virtue of said judgment and proceeding, took cer- 
tain teams, farm equipment and other personal property belonging to 
the defendant. 

For a second cause of action the defendant alleged that the foreclosure 
was fraudulent, and that the defendant was entitled to have the same 
vacated and set aside. 

For a third cause of action the defendant alleged in the answer “that 
the plaintiff, in an effort to unlawfully, inequitably and wrongfully 
damage this defendant, instituted the said summary ejcctment before a 
justice of the peace, in disregard of this defendant’s rights, 
and did wrongfully remove this defendant from the possession of her 
own lands, and . . . put her, the defendant, in jail and the property 
of the defendant in the road, in pursuance of and in carrying out their 
unlawful and wrongful, unlawful and inequitable effort *o dispossess this 
defendant and take charge of her property.” Thereupon, defendant 
prayed that the deeds made to the plaintiff as a result of foreclosure be 
declared void, and that the plaintiff be adjudged to hold title to said 
property for the defendant. Furthermore, that deferdant recover of 
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plaintiff “the items of team, fertilizer, damage and rents as set forth 
herein in the sum of $4,100,” and that the defendant recover under the 
third cause of action “damage by reason of the wrongful dispossession, 
throwing of personal property in the road and defendant in jail, and 
the humiliation and disgrace thereof, in the sum of $10,000.” 

Plaintiff filed a reply to the first and second causes of action con- 
tained in defendant’s counterclaim, and demurred to the third cause of 
action upon the ground that said third cause of action is “for an alleged 
tort which did not grow out of the cause of action alleged in the com- 
plaint,” ete. 

The trial judge was of the opinion that the demurrer to the third 
cause of action was valid, and so adjudged, and from such ruling the 
defendant appealed. 


F, M. Wooten and Albion Dunn for plaintiff. 
S.J. Hverett for defendant. 


Per Curtam. The third cause of action is based upon a separate and 
distinct tort in the nature of abuse of process, and hence could not be 
properly joined with the other causes of action constituting a counter- 
claim. FR. R. v. Nichols, 187 N. C., 158, 120 8S. E., 819; Sasser x. 
Bullard, 199 N. C., 562, 155 S. E., 248; Willams v. Gooch, 206 N. C., 
330; Lucas and Lewis v. North Carolina Bank and Trust Co., 206 N. C., 
909. 

Affirmed. 





E. H. WILLIAMS vy. FOWLER AUTOMOBILE COMPANY, REXFORD 
WILLIS, Executor ofr A. R. WILLIS, HARRIET L. HYMAN, EXrEcutTRIx 
oF T. G. HYMAN, Aanp J. V. BLADES. 


(Filed 31 October, 1934.) 


Bills and Notes F b— 


The burden is on the holder of a negotiable note to show that notice 
of nonpayment was given the endorsers, and in the absence of evidence 
of such notice to an endorser, or to his personal representative after his 
death, the holder is not entitled to recover on the endorsement. C. &., 
3084. 


AppEaL by plaintiff from Daniels, J., at January Term, 1934, of 
Craven. No error. 

This is an action to recover on s1x notes described in the complaint. 
The action was begun on 28 December, 1932. 

The notes sued on were executed by the defendant Fowler Automobile 
Company as maker. They were endorsed before delivery to the plaintiff 
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by A. R. Willis, T. G. Hyman and J. V. Blades. Each of said notes 
was due prior to the commencement of this action. 

Both A. R. Willis and T. G. Hyman are dead. The defendant Rex- 
ford Willis is the executor of A. R. Willis, deceased, and the defendant 
Harriet L. Hyman is the executrix of T. G. Hyman, deceased. The 
defendant J. V. Blades has been duly adjudged a bankrupt, and has been 
duly discharged of his liability as an endorser of the notes sued on. 
Neither the defendant Fowler Automobile Company nor the defendant 
Rexford Willis, executor of A. R. Willis, filed an answer to the verified 
complaint. 

Issues raised by the answer of the defendant Harriet L. Hyman, 
executrix of T. G. Hyman, were answered by the jury as follows: 

“6, Was due notice of the nonpayment of the notes maturing on 
94 March and 24 September, 1930, given to T. G. Hyrnan? Answer: 
‘No.’ 

“7, Was due notice of the nonpayment of the notes maturing on 
24 March and 24 September, 1931, and 24 March and 24 September, 
1932, given to defendant Harriet L. Hyman, executrix? Answer: ‘No.’ 

“S. What amount, if any, is plaintiff entitled to recovey of the defend- 
ant Harriet L. Hyman, executrix? Answer: ‘Nothing.’ ” 

From judgment that plaintiff recover nothing of the defendant Har- 
riet L. Hyman, executrix of T. G. Hyman, deceased, and that said 
defendant recover of the plaintiff her costs in the action, the plaintiff 
appealed to the Supreme Court, assigning errors in the trial. 


Dunn & Dunn, L. I. Moore, and T. O. Moore for plaintiff. 
R. A. Nunn for defendant. 


Per CurtamM. In the absence of any evidence at the trial of this 
action tending to show that plaintiff gave due notice tc T. G. Hyman 
of the nonpayment of the notes which matured prior to his death, and 
also of any evidence tending to show that plaintiff gave due notice to 
his executrix of the nonpayment of the notes which matured after his 
death, there was no error in the instructions of the court to the jury 
with respect to the 6th, Tth, and 8th issues. The burden of showing 
such notice was on the plaintiff. Davis v. Royall, 204 N. C., 147, 167 
S. E., 559; Hachange Co. v. Bonner, 180 N. C., 20,103 §. E., 907. The 
failure of the holder of a negotiable instrument to give an endorser 
notice of its nonpayment, as required by statute (C. S., 3084 et seq.), 
discharges the endorser. Barber v. Absher Co., 175 N. C., 602, 96S. E., 
43; Perry v. Taylor, 148 N. C., 362, 63 8. E., 423. 

We find no error in the trial of this action. The judgment is affirmed. 

No error. 
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J. N. MOORE v. CALDWELL COUNTY, NORTH CAROLINA; HUGH A. 
DOBBINS, CuArrMAN, C. G. MOORE Anp R. 8S. WEBB, BEING AND Con- 
STITUTING THE BOARD OF COUNTY COMMISSIONERS ‘THEREOF. 


(Filed 31 October, 1934.) 


Controversy Without Action A a—Proceeding in this case held not to 
come within provisions of C. S., 626, and proceeding is dismissed. 
Where it appears that an action is instituted solely to obtain the 
advice and opinion of the Court as to the validity of a proposed county 
bond issue upon facts agreed, and that the interest of both parties is 
the same and there is no “question of difference’ between them, the pro- 
ceeding will be dismissed in the Supreme Court for want of jurisdiction 
of the Superior Court to enter the judgment appealed from. C. 8., 626. 


APPEAL by the plaintiff from Harding, J., at August Term, 1934, of 
CALDWELL. Proceeding dismissed. 

The purpose of this proceeding is to ascertain whether certain bonds 
proposed to be issued by Caldwell County would be valid under the facts 
stated. The cause is submitted on an agreed statement of facts, under 
C, S., 626. There was a judgment of the Superior Court declaring 
“that the bonds described will be, when executed and issued, a valid and 
binding obligation of Caldwell County,” from which the plamtuf ap- 
pealed. 


flunter Martin for appellant. 
Vewland & Townsend and Siler & Barber for appellees. 


Per Crriam. On the agreed statement of facts it appears that the 
plaintiff holds a note duly issued by the defendant county for the sum 
of $35,000, representing funds procured by said county from the plain- 
tiff, a portion of which at least was used for paying the ordinary ex- 
penses of the county, and not used for a special purpose within the mean- 
ing of Art. V, sec. 6, of the Constitution, and that the plaintiff has 
agreed to accept in settlement of said note bonds to be issued pursuant 
to a resolution passed by the board of commissioners, “provided the same 
be a valid obligation of the county and one for which the defendant has 
a legal right to levy and impose sufficient taxes for the payment of the 
interest provided, and the final liquidation and payment of said bonds,” 
and “If the bonds issued under the provisions of said resolution be a 
valid and binding obhgation of the county of Caldwell, North Carolina, 
the plaintiff agrees to accept the same in settlement of his claim; other- 
wise, he declines to accept the same.” 

It is apparent that there is no “question in difference” (C. S., 626) 
between the parties to this proceeding. Both sides are asking for the 
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same thing and everybody is interested in the same kind of judgment. 
The proceeding in reality is one to obtain the advice and opinion of this 
Court and no more. We are only asked to say whether the bonds pro- 
posed to be issued would be, when issued, good or bad upon the facts 
agreed. Whlule we do not declare that bonds issued in accordance with 
the resolution set forth in the agreed facts would not be « binding obhga- 
tion upon the county, we must dismiss the proceeding for want of a real 
controversy. urton v. Realty Co., 188 N. C., 478, and cases there cited. 

We dismiss the proceeding, rather than the appeal, because of the 
judgment below, which we think is void for the want of jurisdiction in 
the Superior Court to enter it. 

Proceeding dismissed. 





MRS. L. E. KAYLOR vy. B. E. SAIN. 
(Filed 31 October, 19384.) 


Trespass B c—Evidence of forcible trespass held insufficient. 

Iividence tending to show rudeness of language or a slight demonstra- 
ticn of force against which ordinary firmness is sufficient protection is 
insuthcient to sustain an action for trespass against the person or posses- 
sion of plaintiff. 


APPEAL by the plaintiff from Oglesby, J., at February Term, 1934, of 
Berke. uAfhrmed. 

This was an action for an alleged assault and forcible trespass com- 
mitted by the defendant against the plaintiff. The plaintiff’s evidence 
tended to show that the defendant went to a house owned by him and in 
Which the plaintiff was living and asked her when she end her husband 
were going to vacate the house, stating he would give her seven days to 
move, aid accompanied such inquiry and statement with rude and, by 
Innuendo, threatening language, and with “popping his fists’; that all 
the while the defendant was on the outside and the plaintiff was on the 
inside of a wire screen door; and that the defendant, when asked to leave 
the premises, did so unmediately. When the plaintiff had introduced her 
evidence and rested her case, the court, upon motion of the defendant, 
dismissed the action and entered judgment as of nonsuit. 


fsaac 1. Avery and Hatcher & Berry for appellant. 
Mull & Patton for appellee. 


Per Curtam. “The act complained of must have been with a strong 
hand, ‘manu forti,’ and this implies the exercise of greater force than is 
expressed by the words ‘vz et armis.’ Rudeness of language, mere words, 
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— 


or even a slight demonstration of force against which ordinary firmness 
is a sufficient protection will not constitute the offense.” Anthony vr. 
Protective Union, 206 N. C., 7 (11), and cases there cited. 

We are of the opinion that the evidence was insufficient to sustain an 
action for trespass against the person or possession of the plaintiff and, 
therefore, his Honor was correct in granting the motion for judgment 
as in case of nonsuit. 


Affirmed. 








N. W. WARREN vy. LITTLETON ORANGE CRUSH BOTTLING 
COMPANY, INC. 
(Filed 31 October, 1984.) 
Appeal and Error F a— 


Where defendant's sole exception is to the judgment, and the judgment 
is supported by the findings of fact to which no exception is taken, the 
judgment must be affirmed on appeal. 


Civin action, before Wovre, Special J., at Chambers, 15 February, 
1934. From Harirax, 

This action was instituted to recover the sum of $720.00, which the 
plaintiff alleges was due the plaintiff by virtue of the terms of a 
written contract, dated 31 October, 1931. The defendant denied the 
indebtedness and alleged that the claim of plaintiff constituted usury. 

All parties agreed that the trial judge should find the facts. .\ecord- 
ingly, it was found that the said sum of $720.00 demanded by plaintiff 
represented Interest on a $12,000 note due the plaintiff by C. E. Carter, 
W. A. Carter, and Mrs. Verbena Carter, and that said note was part of the 
original purchase price of certain property purehased by the defendant 
from the plaintiff, and that the 8720.00 “agreed to be paid by the defend- 
ant and involved in this suit represented the interest due on the £12,000 
balance of the purchase price of said corporate property,” ete. It was 
further agreed “that the court shall enter judgment for the plaintiff if 
he shall find from the foregoing facts that the charge of $720.00 is not 
au usurious one,” ete. In the judgment entered, the court declared thiut 
“the contract executed by defendant to plaintiff for the sum of $720.00 
1s not an usurious one, and that the plaintiff is entitled to recover of 
defendant the sum of $720.00,” ete. 

Irom the foregoing judgment the defendant appealed. The only ex- 
ception is as follows: “‘l’o the action of the court in signing the judg- 
ment as set out in the record, and to the judgment.” 


Julian R. Alisbrook and Cromwell Dantel for plaintiff. 
Creo. C'. Green for defendant, 
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Per Curtam. In Wilson v. Charlotte, 206 N. C., 856, it was said: 
“The only assignment of error in the case at bar is the ‘signing of the 
judgment, . . . having duly excepted to the signing of said judg- 
ment.’ If said assignment merely refers to the act of signing the judg- 
ment, it presents no question of law for review. But, upon the other 
hand, if it be treated ‘as an exception to the judgment, it presents the 
single question whether the facts found or admitted are sufficient to 
support the judgment.’ ” 

So, in the present case there is no exception to the finding of fact that 
the claim was not usurious, and consequently the judgment must be 
affirmed. 

Affirmed. 





J. L. RICHARDSON y. THOMAS PEARL RICHARDSON. 
(Filed 31 October, 1984.) 


1. Deeds and Conveyances C f——Plaintiff held not a party to contract in 
deed for support of grantor and could not maintain action against 
grantee. 

A husband and wife divided their lands between their two sons by 
separate deeds, each providing that the grantee therein should pay one- 
half the costs of maintenance of the grantors for life and one-half the 
costs of their funeral expenses. After the death of the grantors one of 
the grantees brought action against the other, alleging that defendant 
had failed to pay one-half the costs of maintenance and care of the 
grantors, and had failed to pay one-half their funeral expenses, and that 
plaintiff had paid more than one-half the costs thereof, and sought to 
recover the amount by which plaintiff had contributed beyond his share: 
Held, plaintiff could not maintain the action, and defendant's demurrer 
was properly sustained. 


2. Pleadings D e— 


A demurrer admits the truth of facts properly alleged in the complaint, 
but not inferences or conclusions of law therein. 


APPEAL by plaintiff from Warlich, J., at May Term, 1934, of Davis. 
Affirmed, 

This is a civil action, instituted by the plaintiff against the defendant 
for the recovery of $651.00 alleged to be due by the defendant to the 
plaintiff for defendant’s part of maintenance, care, support, and upkeep 
of his father, on the ground of an implied contract Ly reason of the 
acceptance of a deed by the defendant from his mother in which he, the 
defendant, was charged jointly with the plaintiff for the support of his 
aged father. 

Mary Richardson had a husband, J. W. Richardson, and two sons, the 
plaintiff and the defendant in this action. She also had about one 
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hundred and fifty acres of land in Davie County, North Carolina. On 
3 April, 1926, Mary Richardson and her husband, J. W. Richardson, 
joining in the deeds, divided the land between their two sons, the plain- 
tiff and defendant in this action, and conveyed to them by separate deeds 
the land in fee simple. The deeds were duly recorded. (1) Fifty acres 
was conveyed to J. L. Richardson, the plaintiff, with this provision: 
“Provided, that J. L. Richardson is to pay one-half of expenses of sup- 
port and funeral expenses of J. W. Richardson and wife, Mary Richard- 
son.’ (2) One hundred acres was conveyed to Thomas Pearl Richard- 
son, the defendant, with this provision: “Provided, that Thomas Pearl 
Richardson is to pay one-half of expenses of support and funeral ex- 
penses of J. W. Richardson and wife, Mary Richardson.” Mary Rich- 
ardson died on 6 May, 1928, and J. W. Richardson on 17 June, 1933. 
The complaint alleges, in part: “That after the death of Mary Rich- 
ardson, the plaintiff and the defendant, in compliance with the provi- 
sion made in said deeds of conveyance, began the joint support and 
maintenance of their father, J. W. Richardson, then in his 80th year, 
and feeble in mind and body. That the joint support of their father 
continued for approximately two years, until the defendant Thomas 
Pearl Richardson became intoxieated and ran Ins father away from 
home and refused to further contribute to his support, care, and mainte- 
nance, and for a period of two and one-half years immediately preced- 
ing the death of J. W. Richardson the plaintiff J. I. Richardson had 
the sole support, maintenance, and eare of his father for the said two- 
aud-one-half-vear period until his death on 17 June, 19338, at the age 
of eghty-four years; and for the past two and one-half years prior to 
the death of J. W. Richardson the defendant Thomas Pear! Richardson 
has failed, neglected, and refused to contribute anything for the main- 
tenance, care, upkeep, and support of his father. That during the last 
two and one-half years the said J. W. Richardson was very feeble, 
requiring constant care and attention, and that on 30 May, 1933, he fell 
and broke his pelvis bone, and from then until his death on 17 June, 
1933, was totally helpless and unable to care for himself at all. 
That plaintiff’s services for the maintenance, care, upkeep, and attention 
to J. W. Richardson during the last two and one-half years of his illness 
was reasonably worth the sum of twelve hundred dollars (#1,200), 
and that plaintiff is entitled to recover one-half of the sum of $1,200.00, 
to wit, six hundred dollars ($600.00) from the defendant for the main- 
tenance, care, upkeep, support, and attention for the said J. W. Rich- 
ardson, and that the funeral expenses amounted to the sum of %90.00, 
and the doctor’s bill amounted to the sum of $12.00, making a total of 
$102.00, which the plaintiff has paid, and of which sum the plaintiff 1s 
entitled to recover of the defendant the sum of $51.00. 
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“That the defendant is justly due the plaintiff for ais part of the 
maintenance, care, support, and upkeep of his father, together with the 
funeral expenses, in the sum of six hundred and fifty-one dollars 
($651.00), and that demand has been made upon the defendant for the 
payment of said sum, and that defendant has refused to pay the same. 

“Wherefore, plaintiff demands judgment that he recover of the de- 
fendant the sum of six hundred and fifty-one dollars ($651.00) and the 
costs of this action, and for such other and further relief as plaintiff is 
entitled to receive.” 

The defendant demurred to the complaint, as follows: “First. For 
that as appears from the complaint and the proviso or condition of the 
deed referred to therein, paragraph 5, wherein it is alleged that this 
defendant was to ‘provide or pay one-half of the expense of support and 
funeral expenses of the said J. W. Richardson and wife, Mary Richard- 
son,’ the same being sued for by the plaintiff herein, is and was an obli- 
gation due the said J. W. Richardson and wife, Mary Richardson, or 
their personal representative, and as this defendant is advised, informed, 
and believes, the plaintiff has no right to maintain this action for the 
recovery of any sum alleged to be due thereon, or any part of the same. 

“Seeond. For that as appears from said complaint, the said J. W. 
Richardson and wife, Mary Richardson, are both dead, and that no 
administration upon the estate of either of them has been granted, and 
as defendant is advised and believes, and he so alleges, the plaintiff has 
no right, in his individual capacity, to maintain this action or sue this 
defeudant upon an alleged claim, which, if due at all, would be due 
J. W. Richardson and Mary Richardson, or their personal representa- 
tives. 

“Third. For that, as will appear from said complaint, the same does 
not state a cause of action against this defendant. Wherefore, defend- 
ant prays that this action be dismissed, and for such other relief to 
which defendant may be entitled.” 

The judgment of the court below is as follows: “This cause coming 
on to be heard before his Honor, Wilson Warlick, judge presiding, upon 
demurrer filed by the defendant, and being heard: 

“It is adjudged by the court that the demurrer be and the same is 
hereby sustained upon the ground that the complaint does not state a 
cause of action against the defendant, and that the plaintiff has no legal 
capacity to sue in this action.” 

The plaintiff excepted and assigned error to the judgment as signed, 
and appealed to the Supreme Court. 


Hayden Clement for plaintiff. 
A. 7. Grant for defendant. 
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Per Curtam. A demurrer admits for the purpose thereof the truth of 
facts set out in the complaint, and reasonable inferences to be drawn 
therefrom, but not inferences or conclusions of law therein. The judge 
of the court below sustained the demurrer on the ground “that the com- 
plaint does not state a cause of action against the defendant, and that 
the plaintiff has no legal capacity to sue in this action.” The remedy 
of plaintiff cannot be granted in the present action. 

The judgment of the court below is 

Affirmed. 





MRS. THOMAS P. MORGAN, Wipow, MRS. MARGARET WEBB, T. J. 
MORGAN, MRS. MATTIE BOLIN, VANCE MORGAN, CHILDREN OF 
THOMAS P. MORGAN, v. CLEVELAND CLOTH MILLS ann AMERI- 
CAN MUTUAL LIABILITY INSURANCE COMPANY. 


(Filed 21 November, 1984.) 


1. Master and Servant F b-—Evidence held sufficient to support finding 
that injury resulted from accident arising out of employment. 

In this hearing before the Industrial Commission there was evidence 
that the deceased employee was a piece worker in the employer's cotton 
mill, and was required to report for work at the mill at six o'clock in the 
morning, at which time he was given work if any was available, or told 
when to report back for work later in the day; that on the morning of 
the accident the employee reported for work at the usual time, and was 
told to return at eleven or twelve o’clock; that he said he would go home 
and come back; and that shortly thereafter he was found unconscious 
near a platform at an entrance of the mill with indications that he had 
slipped on some ice or stumbled over some lumber or a hand truck on the 
unlighted platform and had fallen to the frozen ground, fracturing his 
skull, which injury caused his death: Held, the evidence was sufficient 
to sustain the finding of the Industrial Commission that the emplovee’s 
death resulted from an accident arising out of and in the course of his 
employment. 


2. Master and Servant F i— 
The findings of fact of the Industrial Commission are conclusive on 
the courts when supported by any sufficient evidence. 


3. Same— 
On appeal from an award of the Industrial Commission, the Superior 
Court may review all the evidence to determine whether any evidence 
tends to support the Commission’s findings. 


4. Master and Servant F a— 
A workman in a cotton mill paid by the piece or quantity of the work 


performed by him is an employee of the mill within the intent of the 
North Carolina Workmen's Compensation Act. 
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Apprrau by employer and carrier, from Oglesby, J., at March Term, 
1934, of Crevenanp. Affirmed. 

The following are the findings of fact and conclusions of law of Com- 
missioner J. Dewey Dorsett: “The defendants admit employment on a 
piece basis at seventeen fifty-three ($17.53) per week. ‘The defendants 
further admit that Thomas P. Morgan is dead, and they admit that he 
died as the result of a fractured skull. The defendan:s are denying 
liability on the sole ground that the deceased suffered no injury by 
accident arising out of the claimant’s employment by the Cleveland 
Cloth Mills, causing the death, which they admit. From the evidence 
in the record the Commissioner makes the following findings of fact: 

“(1) Parties to this cause are bound by the provisions of the North 
Carolina Workmen’s Compensation Law. The American Mutual Lia- 
bility Insurance Company is the carrier. 

“(2) The deceased, Thomas P. Morgan, before his death, was a regu- 
lar employee of the Cleveland Cloth Mills as a piece worker at an aver- 
age weekly wage of $17.53. 

“(3) The deceased leaves, wholly dependent upon him for support, 
his wife, Mrs. Margaret Webb Morgan. There were not any other 
dependents upon the deceased at the time of his death. 

“(4) That Thomas P. Morgan died on 13 February, 1933. 

“(5) That Thomas P. Morgan suffered an injury by accident on 13 
February, 1933. The injury by accident arose out of and in the course 
of his employment with the Cleveland Cloth Mills. 

“(6) Thomas P. Morgan was found in a dying condition by a fellow 
employee at 6:15 a.m., on the morning of 13 February, 1933. He made 
no statement after being found other than to say, ‘Don’t zarry me to the 
hospital.’ 

“(7) Thomas P. Morgan, the deceased, was found a few steps from 
one of the entrances to the Cleveland Cloth Mills, where he was em- 
ployed. He was found about one and a half feet from the platform 
leading into the mill proper. When the deceased was found at 6:15 
a.m., on the morning of 13 February, 1933, it was yet dark, before light. 

“(8) The deceased, as well as all of the other employees of the de- 
fendant Cleveland Cloth Mills, was directed to report to work each 
morning on or before six o’clock. 

“(9) The deceased was a piece worker; he reported to work every 
morning at six o’clock or before, as per the instructions from the employer, 
and if there was any work for him to do he was assigned this work. 
If there was no work available he was told when work would be avail- 
able. On the morning of his death he reported to the mill along with 
all of the other employees and was told that there was nc work available 
at that particular hour, but to return at about eleven or twelve o’clock 
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and some work would be available. The next time he was seen he was 
found by a fellow employee in a dying condition as above found. 

“(10) The ground, on 13 February, 1933, was in a frozen condition. 
There was ice at places where water was standing. 

“(11) On the platform entering the mill there was a hand truck and 
some lumber. On this particular morning there was no light on this 
platform and it was dark on the same. At other times there was a hight 
on the platform. 

“(12) The claimant fell from the platform to the frozen ground, 
fracturing his skull, causing his death. 

“Upon the foregoing findings are based the following conclusions of 
law: <All of the circumstances in this case point to the fact that the 
plaintiff, in all likelihood, because of the truck and lumber on the plat- 
form entering the mill, and because there was no hght on the said plat- 
form stumbled on the platform and fell off of same onto the frozen 
ground, fracturing his skull. He was found by a fellow employee lying 
on his face. His head was away from the platform and his feet were 
pointed toward the platform about one and one-half feet from the same. 

“Deceased was a piece worker, lke thousands of other employees in 
this State. The fact that he was a piece worker does not alter the 
circumstances as far as being an employee is concerned, however. This 
man was simply paid according to the amount of work that he did. 
The evidence discloses the fact that all of the piece workers, and this 
deceased in particular, were requested by the employer to report each 
and every morning at six o’clock when the mill began operating for the 
day in order to find out if there was any work available. The custom 
was, if there was work available for these piece workers, they were 
assigned to the job. If there was no work available, they were told to 
come back at an hour when work would be available. The deceased in 
this case, on the morning of 13 February, 1933, reported for work. He 
was told that there was no work at that particular hour in the morning. 
Tle was told there would be work about 11 or 12 o’clock. The deceased 
is dead. We do not know what he did after being told that there was 
no work available at the particular hour. We do know that he was 
found in a dying condition on the premises of the employer a foot and 
a half from the mill door or from the platform three or four feet wide 
that led into the middle door. He was found on the premises of the 
employer before daylight after reporting for work, and we beheve that 
under all the circumstances his widow is entitled to recovery on the 
theory that the deceased sustained an injury by accident arising out of 
and in the course of his employment resulting in the death, and we hold 
as a matter of law, from all the evidence in this record, that the de- 
fendants are liable. Let an award issue as follows: 
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“The defendants are directed to pay to Margaret Webb Morgan, wife 
of the deceased, compensation at the rate of sixty per cent of $17.53 per 
week for a period of 350 weeks; pay any hospital bills incurred; pay 
funeral expenses not to exceed $200.00, and to pay the costs. The de- 
fendants in open hearing gave notice of appeal. J. Dewey Dorsett, 
Commissioner.” 

On the foregoing appeal the defendants asked for a review of the 
findings of fact and conclusions of law of hearing Commissioner for 
that, ‘That the claimant has failed to show that the deceased met his 
death through an injury by accident arising out of and in the course of 
his employment.” Said appeal was heard before the full Commission 
at Raleigh, North Carolina, 20 September, 1933. 

Opinion of the full Commission is as follows: “Upon consideration of 
all the evidence and arguments, the full Commission affirms and adopts 
as its own the findings of fact, conclusions of law, and award of Com- 
missioner Dorsett. Matt H. Allen, chairman for the fuli Commission.” 

Award by full Commission: “You, and each of you, are hereby 
notified that a hearing was had before the full Commission on 20 Sep- 
tember, 1933, in the above-entitled case in Raleigh, North Carolina, and 
a decision thereupon was rendered by Chairman Matt H, Allen, for the 
full Commission, on 20 October, 1933, in which an award was ordered 
and adjudged as follows: That the findings of fact and conclusions of 
law set out in the opinion of Commissioner J. Dewey Dorsett are 
proper and justified from all the evidence, and they are hereby adopted 
as findings of fact and conclusions of law of the full Commission, and 
that the award heretofore issued under date of 31 July, 1933, reading 
as follows: ‘Upon the finding that the death of the deceased was the 
result of an injury by accident arising out of and in the course of the 
employment on 13 February, 1933, and that the deceased left wholly 
dependent Mrs. Thomas P. Morgan, widow, the defendants will pay to 
the widow compensation at the rate of $10.52 per week for 350 weeks. 
Defendants to pay funeral expenses not to exceed $200.00. Defendants 
to pay costs of medical and hospital treatment. Defendants to pay costs 
of hearing. Defendants give notice of appeal in open court,’ be in all 
respects affirmed. North Carolina Industrial Commission, by Matt H. 
Allen, Chairman. Attest: E. W. Price, Secretary.” 

Notice of appeal: “The defendants in the above-entitled matter ex- 
cept to the findings of fact and conclusions of law set out in the opinion 
of the Commission and appeal to the Superior Court of Cleveland 
County. J. Laurence Jones, Attorney for Defendants.” 

The judgment in the Superior Court was as follows: “This cause 
coming on to be heard before his Honor, Jno. M. Oglesby, judge pre- 
siding and holding the March Term, 1934, Superior Court for Cleveland 
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County, on appeal by employer and its carrier from findings of fact 
and conclusions of law of the Industrial Commission; it 1s ordered, 
adjudged, and decreed that the findings of facts and conclusions of law 
as set out in the opinion of the Industrial Commission be and the same 
are hereby in all respects affirmed. This 2 April, 1934. Jno. M. 
Oglesby, Judge Presiding, March Term Superior Court, Cleveland 
County.” 

From the signing of the foregoing judgment the employer and carrier 
except, assign error, and appeal to the Supreme Court. 


Mf. 2. Weathers and D, Z, Newton for appellee, widow. 
J. Laurence Jones for appellants, employer and carrier. 


Crarkson, J. The following is the only exception and assignment of 
error made by the employer and carrier: “The signing of the judgment 
sustaining findings of fact and conclusions of law of the North Carolina 
Industrial Commission.” 

We do not think this exception and assignment of error can be sus- 
tained. The evidence is to the effect that the plaintiffs are the widow 
aud children of Thomas P. Morgan, who was employed by the Cleveland 
Cloth Mills as a piece worker. This breadwinner, as it was his duty to 
do, went to the mill to report for work at 6 o’clock on the winter morn- 
ing of 13 February, 19383. These piece workers were required to report 
to work at 6 o’clock every morning just the same as the employees who 
were working by the hour, 

W. df. Mull testified, in part: ‘Ma. Morgan came to the mill early in 
the morning and had a conversation with me. He was at the window 
as we were going back inside the mill and he called to me to the window 
and asked as to whether he would get a warp that morning or not, so 
Mr. Blanton was the man that was in charge and I went to Mr. Blanton 
and asked Mr. Blanton about it. Mr. Blanton said he wouldn't get a 
warp until about eleven or twelve o’clock and I went back to the window 
and told him what Mr. Blanton said, and Mr. Morgan said it was cold 
out there and he beheved he would go back home and wait.” 

H. H. Smith, an employee of the mill, testified, in part: “J found 
him. It was not daylight at the time I found him. I heard someone 
moaning out there and I walked out to the edge of the platform and 
found him lying there. He was about a foot and a half or two feet from 
the edge of the platform. He was lying with his head from the plat- 
form and his feet towards the platform. His feet were just off the edge 
of the platform. It was dark out there that morning. There was no 
light on the platform. It was customary for a light to be out there. 
. . . Lhe path where he was lying come up side of the mill and you 
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walked from this path onto the platform. The path came up the end 
and this railing run out to the platform and you had to make a turn 
from this path to go onto the platform. He was found out at the end 
of the platform.” 

It was in evidence that Morgan was a cripple. It was a cold, freez- 
ing morning and around the edge of the platform were frozen places. 
The body was found inside of the mill property. It was admitted by 
the defendants “that the plaintiff died from a fractured skull on the 
same day he was found.” 

The question involved: Under all evidencé, is there any evidence to 
sustain a finding of fact that deceased met his death by reason of an 
injury by accident arising out of and in the course of his employment? 
We think so. 

It is contended by defendants that under this record the question is 
one of law, as there is no evidence in the record from which any infer- 
ence can be logically drawn that deceased met his death by accident 
growing out of and in the course of his employment. In fact, there is 
no evidence that he had an accident. 

The Commission has found contrary to defendants’ contention, and 
we think there was some evidence, direct and circumstartial, to sustain 
its finding. It is settled by a wealth of authorities that the Industrial 
Commission’s findings of fact on competent evidence are conclusive. 

Findings of fact by member of Industria! Commissio2, approved by 
full Commission on appeal, are conclusive upon courts, when supported 
by any sufficient evidence. West v. Hast Coast Fertilizer Company, 
201 N. C., 556. 

Superior Court may review all evidence on appeal from Industrial 
Commission to determine whether any evidence tends tc support Com- 
mission’s findings. Wimbish v. Home Detective Co., 202 N. C., 800. 

In Hunt v. State, 201 N. C., 707 (709), is the following: “The words 
‘out of? as used in the act refer to the origin or cause of the accident. 
Whether the accident arose out of the employment is usually a mixed 
question of fact and law; but if the facts are found or are not in dispute 
and the case does not depend upon inferences of fact to be drawn from 
the facts admitted, the question is not one of fact, but of law. Conrad 
v. Foundry Co., 198 N. €., 723; Harden v. Furniture Co., 199 N. C., 
733; Willis’ Workmen’s Compensation, 16.” 

We think the present case is similar to Gordon v. Chair Co., 205 
N. C., 789 (741-2): “The plaintiff was an employee of the defendant, 
but was not certain the plant would run on the Monday morning he went 
to work. He lived some distance from the plant and rode to work with 
a fellow employee. There had been a big snow and he had his son to 
come with his automobile so that he could ride back home if the plant 
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would not run that day. He went to his place of work and found that 
the plant would run that day and put his lunch up. This was about the 
time the five-minutes-to-seven whistle blew. He then went to the out- 
side platform at the front of the plant to tell his son that the plant 
would run and his feet slipped on ice and he fell and was injured. We 
think the facts of this case come within the decision of Bellamy v. Mfg. 
Co,, 200 N. C., 676.” 

In Meckinstry v. Guy (116 Kan., 192), 38 A. L. R., 837, it is held 
that “A workman who is paid wages by the piece or quantity comes 
within the Workmen’s Compensation Act, the same as one who is paid 
by the day.” The annotation on page 839, citing numerous authorities, 
is as follows: “It seems to be well settled in the various jurisdictions 
that a piece worker is an employee rather than an independent con- 
tractor, and so is entitled to the protection of a Workmen’s Compensa- 
tion Act.” 

For the reasons given, we find no error in the judgment of the court 
below. 

Affirmed. 





STATE v. FRANK NEWTON ann ROMIE WEST. 
(Filed 21 November, 19384.) 


1. Automobiles C n—Evidence that defendants operated car while in- 
toxicated and failed to stop after inflicting injury held for jury. 

All the evidence in this case tended to show that an automobile, driven 
in a careless and reckless manner from one side of the highway to the 
other, struck and injured two pedestrians who were standing on the 
shoulders of the highway, or in the ditch on the side of the highway to 
the left of the driver of the car, and that after inflicting the injury the 
driver did not stop the car. There was testimony that the car which 
struck the pedestrians was a dark blue Ford roadster with yellow wheels 
and tan top, and that two men were riding in it at the time of the acci- 
dent. About twenty minutes after the accident, defendants’ dark blue 
Ford roadster, with yellow wheels and tan top, going in the same direction 
as the car which struck the pedestrians, was found wrecked on the high- 
way a short distance from where the pedestrians were injured, and de- 
fendants were found at the scene of the second accident in an intoxicated 
condition. There was testimony that no other car passed that part of 
the highway between the time of the injury to the pedestrians and the 
finding of defendants’ car: Held, the evidence, together with other in- 
criminating circumstantial evidence, was sufficient to be submitted to the 
jury as to the identity of the defendants as the occupants of the car 
which injured the pedestrians, and their motions as of nonsuit in prose- 
cutions for operating a car while under the influence of intoxicants, N. C. 
Code, 2621 (44), (45), and failing to stop after inflicting the injury, N. C. 
Code, 2621 (71) (a), were properly denied. 
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2. Criminal Law G n-—Sufficiency of circumstantial evidence. 


While circumstantial evidence is a recognized and accepted instrumen- 
tality in ascertaining the truth, when relied upon in a criminal prosecu- 
tion it should tend to establish guilt to a moral certainty, and exclude any 
other reasonable hypothesis, but it should be submitted to the jury if it 
reasonably conduces to the conclusion of guilt as a fa‘rly logical and 
legitimate deduction, it being for the jury to decide whether it estab- 
lishes guilt beyond a reasonable doubt. 


8. Criminal Law L e—Error on one count may be cured by verdict of 
guilty on another count of equal dignity. 

Where the jury renders a verdict of guilty on both counts in a bill of 
indictment, error in the trial or charge of the court upon one count is 
cured by the verdict on the other count where the counts are of the same 
grade and punishable alike, and only one sentence is inaposed, and the 
error in respect to one count could not affect the verdict on the other. 

4. Criminal Law L d— 


Defendants’ briefs in this case held not to comply with Rule 28 in that 
they do not contain the exceptions and assignments of error, properly 
numbered, with reference to the printed record. 


AppEaL by defendants from Daniels, J., and a jury, at February 
Term, 1934, of Gremne. No error. 

The defendants were put on trial under the following bill of indict- 
ment: “The grand jurors for the State, upon their oath, present: That 
Frank Newton and Romie West, late of the county of Greene, on 30 
April, 19338, with force and arms at and in the county aforesaid, unlaw- 
fully, wilfully, and feloniously did drive and operate an automobile on 
the public highway while they, the said Frank Newton and Romie West, 
were under the influence of intoxicating liquor, opiates or drugs, and 
in a reckless and careless manner, and while so doing unlawfully, wil- 
fully and maliciously did in and upon two children, Inez Turner and 
Helen Beaman, with a certain deadly weapon, to wit, an automobile, 
make an assault, and them, the said Inez Turner and Helen Beaman, 
unlawfully, wilfully, feloniously, and maliciously did wound and se- 
riously injure, contrary to the form of the statute in such case made and 
provided, and against the peace and dignity of the State. 

“And the grand jurors for the State, upon their oaths aforesaid, do 
further present: That on said day and year aforesaid, at and in the 
county and State aforesaid, Frank Newton and Romie West, late of 
said county, with force and arms, unlawfully, wilfully, and feloniously 
did fail to stop their automobile and give their names, acdresses, license 
number, and registration number and render assistance or offer to render 
assistance to the said Inez Turner and Helen Beaman, aiiter having run 
into and injured said Inez Turner and Helen Beaman, while operating 
their said automobile on the public highway, contrary to the form of the 
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statute in such case made and provided, and against the peace and dig- 
nity of the State. D. M. Clark, Solicitor.” 

The defendants plead not guilty. The jury rendered a verdict of 
guilty on both counts,.and judgment was rendered by the court below. 
The defendants made numerous exceptions and assignments of error and 
appealed to the Supreme Court. The necessary ones and material facts 
will be set forth in the opinion. 


Attorney-General Brummutt and Assistant Attorneys-General Seawell 
and Bruton for the State. 
Shaw & Jones for defendants. 


Crarkson, J. There are two counts in the bill of indictment against 
the defendants, under the following statutes: North Carolina Code, 
1931 (Michie), sec. 2621 (44) and (45), 2621 (71) (a). 

Section 2621 (44) is as follows: “It shall be unlawful and punishable 
as provided in section 2621 (101) of this act for any person, whether 
hieensed or not, who is an habitual user of narcotic drugs or any person 
who is under the influence of intoxicating liquor or narcotic drugs to 
drive any vehicle upon the highway within this State.” 

Section 2621 (45) 1s as follows: “Any person who drives any vehicle 
upon a highway carelessly and heedlessly in wilful or wanton disregard 
of the rights or safety of others, or without due caution and circumspec- 
tion and at a speed or in a manner so as to endanger or be likely to 
endanger any person or property, shall be guilty of reckless driving and 
upon conviction shall be punished as provided in section 2621 (102).” 

Section 2621 (71) (a) is as follows: “The driver of any vchicle 
involved in an accident resulting in injury or death to any person shall 
immediately stop such vehicle at the scene of such accident, aud any 
person violating this provision shall upon conviction be punished as 
provided in section 2621 (103),” ete. 

Section 2621 (51) is as follows: “Upon all highways of sufficient 
width, except wpon one-way streets, the driver of a vehicle shall drive 
the same upon the right half of the highway, and shall drive a slow- 
moving vehicle as closely as possible to the right-hand edge or curb of 
such highway, unless it is impracticable to travel on such side of the 
highway, and except when overtaking and passing another vehicle, sub- 
ject to the limitation applicable in overtaking and passing set forth in 
sections 2621 (54) and 2621 (55).” Public Laws of North Carolina, 
1927, ch. 148, sec. 9. 

The defendants introduced no evidence and at the close of the State’s 
evidence the defendants made a motion for judgment of nonsuit. Code 
of 1931 (Michie), sec. 4643. The court below overruled this motion, 
and in this we can see no error. 
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The evidence on the part of the State was circumstantial as to the 
identity of the defendants who injured Inez Turner and Helen Beaman, 
but we think sufficient to be submitted to a jury. 

As to the injury there can be no dispute. Two little children, Inez 
Turner and Helen Beaman, on Sunday, 30 April, 1933, tetween one and 
two o’clock, were with Helen Jones, thirteen years of age, on the high- 
way on the left side, coming from Wilson towards Farmville. The car 
that struck the children was coming towards Farmville. The children 
were going in the same direction as the car was traveling. The children 
were on the left side, on the dirt shoulders of the main traveled concrete 
highway. ‘The older girl, when she saw the car coming’, told the chil- 
dren “the car was coming . . . and we better get off the highway. 

. We got in the drain ditch and when I jumped up in the field.” 
It can be inferred that the children were in the drain ditch when hit— 
at least, they were off the concrete, on the dirt shoulders, a place they 
had a right to be. Both legs of one of the children were broken and one 
leg of the other, by the car that struck them. 

Mr. Beaman testified, in part: “When it passed by my place it was 
going around 20 or 25 miles and it was hitting the dirt, zigzagging across 
the road.” 

The car that struck the children was off the concrete and on the wrong 
side of the road. 

Was there sufficient evidence to be submitted to the jury that the car 
that struck the children was under the control of the two defendants? 
We think so. 

Margaret Jones testified, in part: “In approaching the road I saw 
they were coming and they were off the highway. I saw the automo- 
bile that struck them, immediately afterwards, when it passed my house. 
It was a dark-colored car with yellow wheels and don’t know what color 
of the top. I didn’t notice that. It was a dark car, with yellow wheels. 

The time the children were struck by the car with yellow 
wheels, and the time Mr. Pierce got there, no other cars passed there.” 

Cedric Pierce testified, in part: “Saw these children lying in the edge 
of the field. Before I saw them I met a Ford roadster, a 1930 or 1932 
model, and it was painted blue with yellow wheels and tan top. After 
passing them, and before getting to the children, I went about a quarter 
of a mile, my speed was 30 or 35 miles.” When the witness got where 
the children were he passed them and turned and went back. 

Chief Taylor testified, in part: “In consequence to a zall, I went out 
on the Farmville and Wilson highway, about a quarter of a mile from 
Farmville on the Farmville-Wilson highway. I found a Ford roadster 
wrecked, with a dark body, yellow wheels and yellow top. Wasn’t any- 
body on the car when I got toit. Mr. Newton and Mr. West were there. 
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Mr. Newton was sitting across the road by a tobacco barn and Mr. West 
was out in the road. Both of them were drinking some, I think, not 
right drunk, had the odor on their breath. The car was headed to- 
wards Farmville. Q. What side of the road at the time you were there? 
A, Almost in the middle of the road and ran into another car, two ears 
ran together. [ don’t know who was to blame. . . . I had just 
eaten dinner, which was about 1 o’clock. It was soon after dinner, the 
best of my recollection. After I received the call, I went right on. I 


wasn’t over ten minutes, I don’t think. . . . Q. Chief Taylor, what 
description did you receive of the car, when you received this message ? 
A.Sam, . . . 3 Court: Go ahead. <A. The description I got of the 


roadster, a car of dark body with yellow wheels and tan top.” 

Mrs. Beaman testified, in part: “I saw the automobile that has been 
deseribed; I saw it pass Mr. Jenkins’; I don’t remember, it was a dark 
car with yellow wheels. That was about 15 minutes before these chil- 
dren were returned to my house. No other car passed after that car 
passed and before the children were brought back to the house. Between 
1 and 2 o’clock on Sunday. All I heard, that it was a dark car with 
yellow wheels; I didn’t hear whether it was a coach or sedan. I didn’t 
notice that.” 

Kirby Cobb testified, in part: “I went over to Farmville after the 
prisoners. I reached there around 3 o’clock, 2 or 3 o’clock. They were 
in jailin Farmville. At that time they were drunk.” 

Circumstantial evidence is not only recognized and accepted instru- 
mentality in ascertainment of truth, but in many cases is quite essential 
to its establishment. 

In cases where State relhes upon circumstantial evidence for convic- 
tion, circumstances and evidence must be such as to produce in minds of 
jurors moral certainty of defendant’s guilt and to exclude any other 
reasonable hypothesis, but evidence should be submitted to them if 
there is any evidence tending to prove fact in issue, or which reason- 
ably conduces to its conclusion as fairly logical and legitimate deduction, 
and not merely such as raises only suspicion or conjecture, and it is for 
the jury to say whether they are convinced from evidence of defendant’s 
guilt beyond reasonable doubt. S.v. McLeod, 198 N. C., 649. 

What are the circumstances? First: Two drunken men in a “dark- 
colored car with yellow wheels, a Ford roadster.” . . . “It was 
painted blue with yellow wheels and tan top.” 

Second: “It was going around 20 or 25 miles and it was hitting the 
dirt—zigzagging across the road.” 

Third: It was on the wrong side of the road and going the direction 
and behind the two little girls, who got off the dirt highway and got in 
the drain ditch. The car left the concrete and struck the two children 
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and broke two legs of one and one leg of the other and never stopped. 
No other car passed. This was between 1 and 2 o’clock. 

Fourth: Chief Taylor was called immediately and a description 
given him, and he found a Ford roadster wrecked, wit a dark body, 
yellow wheels and yellow top, the car was headed towards Farmville, 
almost in the middle of the road—both of defendants indicated they 
were drinking and had had another wreck. The chief had just eaten 
dinner about 1 o’clock and it was soon after his dinner and after he 
received the call, he went right on and it wasn’t over ten minutes. Both 
defendants were there—West out in the road and Newton sitting across 
the road by a tobacco barn. There was no evidence that any others but 
these two defendants were at the wrecked car. The two men in the 
Ford roadster were intoxicated when the children were hit and intoxi- 
cated also when arrested shortly afterward. 

Fifth: All the witnesses testified it was a Ford roadster with yellow 
wheels, and two men in it, that struck the children, and their conduct 
indicated drinking, and shortly afterwards a Ford roadster was found 
with yellow wheels and the defendants at or near the car semi-intoxi- 
cated. Kirby Cobb, shortly afterwards, went to the jail in Farmville 
to get them and at that time they were both drunk. 

We think the evidence sufficient for the jury to pass on. We can see 
no error in the charge of the court below, taking it as a whole. S&S. v. 
Parker, 198 N. C., 629 (633), 

The court below fully charged criminal negligence, as different from 
civil negligence, and what constituted criminal negligence, and followed 
the law as set forth in 9S. v. Agnew, 202 N. C., 755 (758). There was 
a verdict of guilty on both counts. 

In 8. v. Sheppard, 142 N. C., 586 (589), it is said: “It 1s well estab- 
lished that such a verdict on an indictment containing several counts 
charging offenses of the same grade and punishable alike, is a verdict 
of guilty on each and every count; and if the verdict on either count is 
free from valid objection, there being evidence tending to support lt, 
the conviction and sentence for that offense will be upheld. It was 
accordingly held for law in this State that: ‘When there is a general 
verdict of guilty on an indictment containing several counts, and only 
one sentence is imposed, if some of the counts are defective, the judg- 
ment will be supported by the good count; and in like manner, if the 
verdict as to any of the counts is subject to objection for admission of 
improper testimony or erroneous instruction, the sentence will be sup- 
ported by the verdict on the other count, unless the error was such as 
might or could have affected the verdict on them.’ &. v. Toole, 106 
N. C., 786.” S. v. Switzer, 187 N. C., 88 (96); S. v. Jarrett, 189 
N. C., 516 (519). 
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An examination of the defendant’s brief discloses that it does not 
comply with Rule 28, in that it does not contain, properly numbered, the 
several grounds of exception and assiguments of error with reference 
to printed pages of transcript and the authorities relied on classified 
under each assignment. It is mpossible to determine from reading the 
first two paragraphs of the argument in defendant’s brief just what 
exceptions or assignments of error he has reference to. S. cv. Bryant, 
LTS Nee 102 08): 

We see no prejudicial or reversible error on the record. 

NO error. 


GURNEY P. HOOD. CoMMISSIONER or BANKS, Er AT, Vv. FF. A, DAVIDSON 
AND FIDELITY AND CASUALTY COMPANY OF NEW YORK. 


(Filed 21 November, 1954.) 


1. Principal and Surety B e— 
Ambiguous language in a surety bond will be construed most strongly 
against the surety who chose the words to suit itself, 


2. Contracts B a-— 
In determining the meaning of an indefinite contract, the construetion 
placed upon the contract by the parties themselves will usually be adopted 
by the Court. 


3 Principal and Surety B d—Bank officiavs bond and venewal thereof 
held to constitute but one centract under facts of this ease. 
Defendant surety executed a bond for a bank cfficer which provided that 
it should continue tn force until terminated or canceled by written notice 
to the employer stating when such enucellation should be effective, which 
notice should be given at least thirty days prior to such cancellation. 
Three years thereafter the same surety executed a bond on the same 
oflicer te the same employer, which band stated that it was issued as a 
continuation of the old bend, that the old bend and the renewal should 
be decmed one bond, and that the surety’s aggregate liability should not 
exceed the greatest amount for which the surety was liable undee one of 
the bonds: J/feld, the two papers. executed for a.common intent, will be 
construed together, und in view of the language cf the bonds and the 
construction placed thereon by the parties, together with the pertinent 
principles ef law, the two bonds constituted but one contract of indemnity, 


4. Same—Claim against surety held filed within time prescribed uncer 
bank official's bond and renewal thereof which constituted one bond. 
The bond of a bank official provided, among other couditions relating 

to notice, filing claim and suit, that no claim should be filed thereunder 
after fifteen months from the expiration or cancelation of the bond. 
Thereafter a renewal boud was executed by the surety, which renewal 
boud and original bend constituted but one contract, and there was no 
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evidence that the old bond had been canceled in acccrdance with its 
terms. Loss covered by the contract was sustained during the period 
eoyered by the original bond, but was not discovered until more than 
fifteen months after the execution of the renewal bond: Held, the right 
to file claim and sue on the bond to recover such loss was not precluded 
by the limitation in the original bond, since the original bond had not 
expired and had not been canceled in accordance with its terms, and the 
provisions in the second bond requiring notice in thirty days after dis- 
covery of loss, itemized proof of loss within three months after such dis- 
covery, and suit within twelve months from such discovery, amended and 
modified like provisions in the first bond, and governed the rights of the 
parties. 


5. Appeal and Error J c—Findings of fact by referee, approved by trial 
court, and supported by evidence, are conclusive on appeal. 


In this action against the surety on the bond of a bank oilicer, the referee 
found that notice of loss under the contract and an itemized statement 
thereof was given the surety as required by the contract, which findings 
were supported by evidence and approved by the trial court upon appeal: 
Held, the surety’s contentions that notice and an itemized. statement were 
not given as required by the contract cannot be sustained. 

6. Appeal and Error B b— 


Where an aspect of the law involved in a case is not presented in the 
trial court it will not be considered in determining the rights of the 
parties upon appeal to the Supreme Court. 


Crvin action, before Small, J., at July Special Term, 1934, of 
CHEROKEE. 

The record discloses that the Cherokee Bank was duly chartered as a 
North Carolina bank in the year 1920, and that upon organization of the 
bank E. A. Davidson became president thereof until the bank was closed 
on account of insolvency on 3 October, 1931. 

On 21 May, 1926, the Fidelity and Casualty Company of New York 
executed and delivered to the Cherokee Bank Fidelity Bord No. 1096651, 
indemnifying said bank in the sum of $10,000 against loss through the 
fraud, dishonesty, embezzlement, or wrongful abstraction of E. A. 
Davidson. Certain pertinent clauses of this bond are noted, as follows: 
(a) “The term of this bond begins on 21 May, 1926, . . . and shall 
continue in force until terminated or canceled as hereinbefore provided.” 
(b) “Without prejudice . . . the company may cancel this bond at 
any time by a written notice, stating when the cancellation takes effect, 
served on the employer or sent by registered letter to the employer 
at least thirty days prior to the date that the cancellation takes effect,”’ 


ete. (c) “Upon discovery of employer of any dishonesty . . . the 
employer shall give immediate written notice thereof to the company. 
. . . Affirmative proof of loss under oath, together with full par- 


ticulars of such loss, shall be filed with the company at its home office 
within three months after such discovery. . . . The right to make 
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claim hereunder shall cease at the end of fifteen months after the 
termination, expiration, or cancellation of this bond.” 

Thereafter, on 21 May, 1929, the defendant Casualty Company “exe- 
cuted and delivered to said bank another Fidelity bond, known as No. 
1267548, indemnifying said bank against the same acts of E. A. David- 
son as specified in the former bond . . . while in any position in the 
continuous employ of the employer, after twelve o’clock noon of 21 May, 
1929, and before the employer shall become aware of any default on the 
part of the employee, and discovered before the expiration of three years 
from the termination of such employment or cancellation of this bond, 
whichever may first happen.” This second bond, as aforesaid, contains 
certain pertinent clauses, to wit: (a) “The employer shall, within a 
reasonable time and at all events not later than thirty days after dis- 
covery of loss hereunder, notify the surety thereof,” ete. (b) “Claim 
for loss hereunder shall be itemized with full particulars, including the 
amount and date of each item, subscribed and sworn to by the employer, 
and presented to the surety within three months after the discovery of 
such loss.” (c) “Any suit or action to recover against the surety ‘ 
shall be brought before the expiration of twelve months from the dis- 
covery of such loss,” ete. 

To the foregoing bond was attached a rider constituting a part of said 
bond, as follows: “This individual bond is issued as a continuation of 
the individual bond . . . numbered 1096651 and dated 21 May, 
1926. 

“Tt is hereby understood and agreed that the continuance of the said 
old bond in this manner shall not bar a recovery under the said old bond 
for loss in all other respects covered thereunder, and the said old bond 
and this renewal bond shall be deemed one bond. 

“It is further understood and agreed that the company’s hability (1) 
for any loss occurring within the term of the old bond shall not exceed 
the limit of the company’s liability specified under the said old bond; 
(2) for any loss occurring within the terms of this renewal bond shall 
not exceed the limit of the company’s ability specified in this renewal 
bond, . . . the company’s aggregate lability under both bonds for 
all loss or losses shall not exeeed the greatest amount for which the 
company is hable under one of the said bonds.” 

On 3 October, 1931, the Bank of Cherokee was closed by proper 
authority. On 6 November, 1931, the liquidating agent of the bank 
notified the defendant surety that there was an apparent shortage in 
the books of the Cherokee Bank “which the auditors have just begun to 
discover,” and further notified the defendant surety that it held surety 
bonds issued by it on behalf of E. A. Davidson and Charles William 
Carringer, who were active officers of the bank. This letter was re- 
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ceived by the defendant surety on 9 November, 1931. On 19 December, 
1931, the plaintiff filed a proof of loss with the surety, stating that E. A. 
Davidson, president of the bank, had violated various banking statutes 
in abstracting and misapplying the funds of the bank, showing a direct 
and indirect liability of Davidson amounting to $24,910.05. In addi- 
tion, certain other notes were listed, bringing the total amount of proof 
of loss to the sum of $36,624.73. The proof of loss declared: “The 
Fidelity and Casualty Company of New York is further notified that 
an accurate and complete examination of the affairs of said Cherokee 
Bank has not yet been consummated and claimants expressly reserve the 
right to include in their claim on said bonds other and additional items 
that may in the future come to hght. Notice is further given that the 
grounds set out above on which liability may be predicated shall not be 
exclusive, but the right is expressly reserved to include other and addi- 
tional grounds of hability.” 

The present suits were instituted on 23 February, 1932, and on 
19 September, 1932. The suits were consolidated. A complaint and 
amended complaint were filed and answer and amended answer filed by 
the suretv company. The case on appeal shows the following: “The 
defendant Fidelity and Casualty Company of New York denied lia- 
bility on the ground that there had been no breach of the bond by David- 
son, or losses to the bank, and on the further ground that the Cherokee 
Bank and the plaintiff Commissioner of Banks had fa:led to comply 
with the terms of the bond in regard to notifying it of the losses claimed 
within the time required by the bond, and had also failed to file proof 
of loss in accordance with the terms of the bond.” 

Thereafter, Hon. G. L. Jones was appointed referee. Hearings were 
had at various times and on 23 October, 1983, the refer2e filed a com- 
prehensive report setting out in detail his findings of fact and conclu- 
sions of law. There are ninety-three findings of fact aad thirty-three 
conclusions of law. 

The referee concluded that the endorsement on Bond No. 1267548 
constituted Bond No. 1267548 a continuation of Bond No. 1096651. 
He found as a fact that notice and proof of loss furnished the surety 
were in compliance with the terms of the bond (findings 82 and 83). 
Upon the findings and conclusions of law the referee declared that the 
plaintiff was entitled to judgment against E. A. Davidson for the sum 
of $38,144.57, and that the plaintiff was entitled to a judgment against 
the defendant surety company for the sum of $25,596.71,. said judgment 
to be discharged “upon the payment of $10,000, and interest thereon, 
from 19 March, 1932.” 

Both parties filed exceptions to the referee’s report, and thereafter 
such exceptions were heard by the trial judge, who made certain findings 
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and certain amendments to the report of the referee, and adjudged that 
the plaintiff was entitled to recover of the defendant surety the sum of 
$20,853.44, “said judgment . . . to be discharged upon the pay- 
ment by said defendant of the sum of $10,000, with interest : 
from 19 March, 1932,” ete. 

From the foregoing judgment the defendant surety appealed. 


Gray & Christopher for plarnttff. 
S. W. Black and Kdwin B. Whitaker for Fidelity and Casualty Com- 
pany of New York, 


Broepen, J. (1) Do Fidelity Bonds Nos. 1096651, dated 21 May, 
1926, and 1267548, with endorsement thereon, constitute one bond or 
contract of indemnity, or are they separate and independent contracts 
of indemnity ? 

(2) Was notice given by the plaintiff as required ? 

(3) Was claim for loss given in accordance with the terms of the 
contract ? 

The first bond, or No. 1096651, provided that “the right to make a 
claim hereunder shall cease at the end of fifteen months after the term1- 
nation, expiration, or cancellation of this bond.” According to finding 
of fact No. 80 invalid loans made between 21 May, 1926, and 21 May, 
1929, aggregate $21,698.90. Obviously no claim was made for these 
loans within a period of fifteen months from 21 May, 1929, and hence 
there could be no recovery for losses sustained from 21 May, 1926, to 
21 May, 1929, when Bond No. 1267548 was given, unless the two bonds 
are to be deemed and construed as one contract. The first bond, or 
Bond No. 1096651, provided that it should “continue in foree until 
terminated or canceled as hereinafter provided.” The method specified 
in said bond for such termination or cancellation rested upon “a written 
notice stating when the cancellation takes effect served on employer or 
sent by registered letter . . . at least thirty days prior to the date 
that the cancellation takes effect.” There is no evidence and no finding 
of fact that such notice was ever given. Consequently, it must be deter- 
mined whether Bond No, 1267548, given on 21 May, 1929, is in itself a 
termination and cancellation of the former bond. Bond No. 1267548 
carried a rider constituting a part of the bond itself, and this rider eon- 
tained the following clause, to wit: “(a) This individual bond is issued 
as a continuation of the individual bond . . . numbered 1096651, 
dated 21 May, 1926. (b) And the said old bond and this renewal 
bond shall be deemed one bond. (c) The company’s aggregate liability 
under both bonds for all loss or losses shall not exceed the greatest 
amount for which the company is hable under one of the said bonds.” 
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The foregoing language is plain and unequivocal, and it would seem 
manifest that the defendant surety company has chosen apt words to 
weld the two instruments together and make them one. It has been 
held that “when two or more papers are executed by the same parties 
at the same time, or at different times, and show on their face that each 
was executed to carry out the common intent, they should be construed 
together.” Perry v. Surety Co., 190 N. C., 284, 129 S. E., 721. More- 
over, if the language of the instrument or instruments is ambiguous, 
they must be construed most strongly against the defendant, who chose 
words to suit itself and sold them to the bank for compensation for the 
purpose of indemnifying against loss occasioned by unfaithful officers. 
In addition, it has been generally held that in determining the meaning 
of an indefinite contract, the construction placed upon the contract by 
the parties themselves will usually be adopted by the Court. Wearn 
v. R. R., 191 N. C., 575, 132 8. E., 576; Cole v. Frbre Co., 200 N. C,, 
484, 157 S. E., 857; Loan Association v. Davis, 192 N. C., 108, 135 
S. E., 463. 

In view of the language of Bond No. 1267548, the construction 
thereof by the parties, and the pertinent principles of law, it is con- 
cluded that the two bonds constitute one contract of indemnity, and 
therefore Bond No. 1096651, as amended and modified by Bond No. 
1267548 bases liability upon certain express conditions specified therein, 
to wit: (a) “That the employer shall, within a reasonable time and at 
all events not later than thirty days after discovery of loss hereunder, 
notify the surety thereof,” etc. (b) “That claim for loss hereunder shall 
be itemized with full particulars, including the amount and date of each 
item, . . . and presented to the surety within three months after the 
discovery of such loss.” (c) “That any suit . . . to recover against 
the surety on account of loss hereunder shall be brought before the ex- 
piration of twelve months from the discovery of such loss,” ete. In 
other words, liability rests upon notice in thirty days after discovery of 
loss, itemized proof of loss within three months after such discovery and 
suit within twelve months from such discovery. 

The bank was closed on 3 October, 1931, and on 6 November, 1931, 
the liquidating agent wrote a letter to the surety declaring the intention 
of plaintiff “to put you on notice as to shortage which has become 
apparent.” 

The referee concluded that the.notice of loss given by the liquidating 
agent complied with the contract. This conclusion was approved by 
the trial judge and there was competent evidence to support it. The 
liquidating agent testified that he mailed a letter giving the notice 
“within three or four days after I discovered the certificates of deposit 
outstanding, which were marked paid upon the register.” 
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On 19 December, 1931, an itemized proof of loss was submitted to the 
defendant specifying in detail certain claims arising from the unlawful 
and wrongful acts of the principal in the bond. This proof of loss was 
furnished “within three months after discovery of such loss.” There 
are certain discrepancies between the proof of loss so furnished and the 
proof produced at the trial, but the referee concluded that the proof of 
loss was in comphance with the contract and this conclusion was ap- 
proved by the trial judge, and there was evidence to support such con- 
clusion. 

The record discloses that the suit was brought within twelve months 
from the discovery of the loss and a careful study of the findings of 
fact, the exceptions thereto, and the rulings of the trial judge do not 
convince the Court of reversible error. 

The question of lability of the surety upon both bonds was not pre- 
sented in the trial court, and for that reason has not been considered in 


determining the rights of the parties in the case. 
Affirmed. 





R. P. SCRUGGS, J. A. SMITH, L. L. LONG, anp R. M. TWITTY, on Beuarr 
OF THEMSELVES AND ALL OTITER CITIZENS AND TAXPAYERS OF RUTHERFORD 
CoUNTY SIMILARLY SITUATED, v. D. V. ROLLINS, F. D. KOON, E. E. 
HARRILL, J. H. HILL, anp W. A. JOLLY, Constirutinc AND BEING 
MEMBERS OF THE BOARD OF COUNTY COMMISSIONERS OF RUTHER- 
FORD COUNTY. 

(Filed 21 November, 1934.) 


1. Taxation A a—Issuance of bonds held properly restrained to hearing 
upon complaint alleging filing of petition for vote in accordance with 
statute. 

Plaintiffs, taxpayers of a county, filed suit to restrain the issuance of 
bends by the county for necessary county expenses until the issuance of 
such bonds should be authorized by the qualified voters of the county, 
and plaintiffs alleged in their complaint that the levying of taxes for the 
proposed bond issue would work irreparable injury to plaintiffs and other 
taxpayers, and that a petition signed by more than twenty per cent of 
the qualified voters of the county had been filed with the defendant 
county commissioners, which petition asked that the proposed bond issue 
be submitted to the voters. N. C. Code, ch. 24, Art. VII-A. Defendants 
filed answer alleging that the petition did not contain names of the 
required fifteen per cent of the qualified voters of the county: Held, the 
temporary order restraining the issuance of the bonds was properly con- 
tinued to the hearing on the merits of the case when the sufficiency of 
the petition could be determined. 
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2. Injunctions D b— 

Where plaintiff has shown probable cause, or a prima facie case, or it 
can reasonably be seen that he will be able to make out his case at the 
final hearing, continuance of the temporary order is proper. 

3. Appeal and Error J f— 


While the Supreme Court, on appeal in injunction proceedings, can find 
and review the findings of fact, the burden is on appellant to show error. 


AppreaL by defendants from Warlick, J., 20 August, 1934. From 
RutTuerrorp. Affirmed. 

The following are orders signed by Warlick, J.: First. “It appearing 
from the verified complaint filed in this cause, which is asked to be taken 
as an affidavit, that the plaintiffs allege that more than swenty per cent 
of the qualified voters of Rutherford County cast at the last guberna- 
torial election have signed a petition asking that said bond issue referred 
to in the complaint be submitted to a vote of the people of Rutherford 
County, at a special election to be held for the county of Rutherford, or 
at the next general election, and have asked in the meantime that the 
defendants be restrained and enjoined from issuing said bonds or doing 
anything further in connection with the issuance of said bonds; and it 
further appearing to the court that the defendant and its clerk to said 
board, upon an examination of said petitions, have not indicated on said 
petitions or filed as a public record of said board of commissioners the 
voters whose names appear upon said petition whom they allege are not 
qualified voters in said county: 

“Tt is therefore ordered, adjudged, and decreed that the defendants 
appear before the undersigned judge holding the courts of the Eight- 
eenth Judicial District at Columbus, North Carolina, on 3 September, 
1934, and show cause if any it has why the said bond issue should not be 
submitted to a vote of the people of Rutherford County: 

“And it further appearing that said defendant and the clerk to its 
board, W. O. Geer, have not indicated on said petition, or filed as a 
public record of its said board, the names of the said petitioners whom 
it alleges are not qualified voters in said county; 

“It is further ordered that the defendant and W. O. Geer, clerk to its 
board, be and they are hereby ordered and directed to indicate upon the 
said petition the names of said petitioners whom they allege are not 
qualified voters in the county of Rutherford, or that in lieu thereof that 
the said defendant and W. O. Geer, clerk to its board, file as a public 
record a list of the names and postoffice addresses as appearing upon 
said petition whom the said board alleges are not qualified voters in 
Rutherford County, whose names they failed to count within five days 
from the service of this order upon said board; and 

“Tt is further ordered, adjudged, and decreed that in the meantime the 
said defendant be and it is hereby enjoined and restrained from taking 
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any further proccedings in connection with said bond issue until the 
same jis heard by the undersigned resident judge of the Eighteenth 
Judicial District, upon plaintiffs giving a bond in the sum of $100.00 
to indemnify defendants against loss by virtue of this order. 

“Tt is further ordered, adjudged, and decreed that a copy of this order 
be served on each member of the board of county commissioners and 
upon W. O. Geer, clerk to said board, by the sheriff of Rutherford 
County. This 138 August, 1984. Wilson Warlick, Judge Holding the 
Courts of the Eighteenth Judicial District of North Carolina.” 

Seeond. “This cause coming on to be heard before his Honor, Wilson 
Warlick, judge holding the courts of the Eighteenth Judicial District, 
at Burnsville, North Carolina, upon motion made by said defendants to 
yacate the order of injunction heretofore signed by his Honor, Wilson 
Warlick, on 138 August, 195-4, and being heard. And it appearing to 
the court from the verified complaint that the bonds proposed to be 
issued by the defendants should be enjoined and restrained pending the 
hearing in this cause upon its merits: 

“Tt is therefore ordered, adjudged, and decreed that the defendant 
board of county commissioners of Rutherford County be and they are 
hereby enjoined from issuing and delivering the bonds referred to in 
the complaint filed in this action in the sum of $163,000, pending the 
hearing of this cause, 

“It is further ordered, adjudged, and decreed that the order of man- 
Jamus heretofore issued against W. O. Geer and the defendants, requir- 
ing them to submit to the plaintiffs the names of the petitioners filed 
with the register of deeds of Rutherford County, calling for an election 
on said bond issue, be and the same is hereby vacated. 

“Tt is further ordered, adjudged, and decreed that the plaintiffs be re- 
quired to give a bond in the sum of $1,000 to indemnify these defendants 
against any loss or damage which they might suffer on account of this 
order, pending the hearing, and upon its execution this order is effee- 
tive. This 20 August, 1954. Wilson Warlick, Judge Holding the 
Courts of the Eighteenth Judicial District.” 

The assignments of error are as follows: “(1) The court erred in 
overruling defendants’ motion to vacate and dissolve the restraining 
order. (2) The court erred in signing an order continuing the restrain- 
ing order until the final hearing in this cause.” 


Paul Boucher and Quinn, Hamrich & Hamrick for plaintiffs, 
Dunagan & McRorie, McRorie & Mclorie, and Ldwards & Edwards 
for defendants. 


Crarkson, J. The question involved: Did the court below err in 
refusing to vacate the restraining order against the- county commis- 
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sioners of Rutherford County, North Carolina, from issuing and de- 
livering $163,000 in bonds and in continuing same until the final hear- 
ing? We think not. 

In Hermic v. Commissioners of Yadkin, 206 N. C., 845 (847), it is 
said: “The only question presented by this appeal is whether a bond 
order passed by the board of commissioners of a county in this State, 
under the authority and subject to the provisions of the County Finance 
Act (Public Laws of North Carolina, 1927, ch. 81, N. C. Code of 1931, 
ch. 24, Art. VIT-A), authorizing and directing the issuance of bonds of 
the county for the purpose of procuring money to be expended in the 
purchase, construction, improvement, and equipment of schoolhouses in 
the several school districts of the county, which are necessary for the 
maintenance of public schools in said districts, for a term of at least six 
months each year, as required by the Constitution of this State, is sub- 
ject to the approval of the voters of the county, when a petition signed 
by the requisite number of voters of said county has been filed with the 
said board of commissioners, in accordance with the provisions of said 
act. This question must be answered in the affirmative, and for that 
reason the judgment in the instant case is affirmed. See Frazier v. Com- 
missioners, 194 N. C., 49, 188 S. E., 433. . . . Where, however, a 
petition is filed in accordance with the provisions of the County Finance 
Act, praying that a bond order duly passed by the board of commis- 
sioners of a county in this State, authorizing and directing the issuance 
of bonds of the county for the purpose of procuring money for the pur- 
chase, construction, improvement, or equipment of schoolhouses required 
for the maintenance of a school in each of the districts of the county as 
required by the Constitution of the State, be submitted to the voters of 
the county, such bond order is not valid or effective until the same has 
been approved by the voters of the county, as provided in the act. It is 
so provided in the County Finance Act, as we construe its terms and 
provisions.” 

Where no petition is filed according to the provisions of the above 
act, the bond order is valid and effective without the approval of the 
voters of the county, Hermic case, supra. It is contended by plaintiff 
that in accordance with the provision of the act, the plaintiffs filed, in 
time, with the register of deeds and clerk to the board of county com- 
missioners of Rutherford County, North Carolina, a petition containing 
the names of 2,697 voters of Rutherford County, North Carolina. That 
this was more than twenty per cent of the votes cast at the general elec- 
tion in 1932 for the office of Governor, requesting an election to deter- 
mine the issuance of $163,000 in bonds for the erection of additions to 
school buildings in Rutherford County, North Carolina. 

The plaintiff alleges that the clerk “reported that he investigated the 
sufficiency of said petitions and presented it to the county commission- 
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ers on Tuesday, 7 August, 1934, in which report he stated that there 
were only 1,550 qualified voters on said petitions, but failed, neglected, 
and refused to indicate the names appearing on said petition which he 
contended and alleged were not qualified voters.” 

The plaintiff further alleges: “That within the past two or three years 
over 2,000 homes and farms in Rutherford County, North Carolina, 
have been sold for taxes on account of the inability of the taxpayers and 
citizens to meet the demand for taxes and, as plaintiffs are informed, 
believe, and so allege, the issuing of said bonds over the protest and 
in defiance of the request of the plaintiffs and other taxpayers that said 
order be submitted to a vote of the voters of Rutherford County, North 
Carolina, would work irreparable damage and harm to the plaintiffs and 
all other persons similarly situated, and is arbitrary, wrongful, and 
unlawful.” (Italies ours.) 

The petitioners prayed that the defendants be enjoined and restrained 
from issuing and delivering the proposed bonds. 

The defendants in their answer say, in part: “It is admitted that a 
petition purporting to contain the names of approximately 2,700 citi- 
zens of Rutherford County, North Carolina, was filed within the thirty- 
day period, but it is specifically denied that said petition contained the 
names of the required fifteen per cent of the qualified voters of Ruther- 
ford County, North Carolina, as provided by law. That these defend- 
ants aver the truth to be that after a careful investigation they find the 
said petition does not contain the names of more than 1,550 qualified 
voters, if in fact it contains that number. That, as defendants are ad- 
vised and believe, it 1s incumbent upon them to determine the sufficiency 
or insufficiency of the petition. The method of determining this fact 
not being specifically outlined by the law, the defendants conscien- 
tiously and after long and hard work reached the conclusion, after 
giving petitioners the benefit of every doubt.” 

The court below restrained the issuing and delivering of the bonds to 
the final hearing of the case on its merits; in this we can see no error. 

In Castle v. Threadgill, 203 N. C., 441 (442), speaking to the subject: 
“Tt has long been the settled rule in this jurisdiction that this Court, 
on appeal in injunction suits, has the power to find and review the 
findings of fact in controversies of this kind. On the record it appears 
that as to material facts there is a serious conflict. The rule is to the 
effect that if plaintiff has shown probable cause of a prima facie case, 
or it can reasonably be seen that he will be able to make out his case 
at the final hearing, the injunction will be continued. It is also settled 
that the burden is on appellant to show error. Wentz v. Land Co., 193 
N. C., 82; Realty Co. v. Barnes, 197 N. C., 6.” 

The judgment or order of the court below is 

Affirmed. 
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LOUISBURG GROCERY COMPANY v. BOWERSOCK MILLS AND POWER 
COMPANY anpd BOWERSOCK MILLS AND POWER COMPANY vy. 
W. H. ALLEN, REcEIVER or LOUISBURG GROCERY COMPANY, Anp 
MeM. FERGUSON, 
(Filed 21 November, 1984.) 


Contracts F c—Evidence held sufficient to be submitted to jury on issue 
of existence of contract alleged. 


Plaintiff brought suit for breach of alleged contract under which plain- 
tiff was constituted defendant’s exclusive agent for the distribution of 
defendant’s products in certain counties of the State. The president of 
plaintiff company testified that he had received a letter from defendant 
stating that K. was defendant’s agent, and K. testified that he was de- 
fendant’s sole agent in this State, with power to make the contract in 
question, and the president of plaintiff company testified that he made the 
alleged contract with K. for exclusive distribution of deffendant’s products 
in certain counties and in certain towns and cities of this State, and that 
he accepted the agency for distribution in reliance thereon, and gave up a 
like contract with another firm, and advertised defendant’s products in 
the territory assigned. There was also evidence of ratification of the 
contract by defendant by shipment of products to plaintiff: Held, the 
evidence was sufficient to be submitted to the jury on the issue of the 
existence of the alleged contract between the parties, and an instruction 
to the jury that if they believed all the evidence they should answer the 
issue in the negative constitutes reversible error. 


Apprau by Louisburg Grocery Company, W. H. Allen, receiver, and 
MeM. Ferguson, from Grady, J., at February Term, 1954, of FRanxK1In. 
New trial, 

The above-entitled actions were consolidated for trial and tried at 
February Term, 1934, of the Superior Court of Franklin County. 

The Louisburg Grocery Company is a corporation, organized under 
the laws of the State of North Carolina, with its principal office and 
place of business at Louisburg, in Franklin County, N. C. Prior to the 
appointment of W. H. Allen as its receiver in 1932, the said corpora- 
tion was engaged in the wholesale grocery business, dealing principally 
in flour, which it sold and distributed to retail merchants doing business 
in Franklin, Warren, Vance, Nash, and Wake counties. 

The Bowersock Mills and Power Company is a corporation, organized 
under the laws of the State of Kansas, with its principal office and place 
of business at Lawrence, in said state. During the year 1928 the said 
corporation was and it is now engaged in the business of manufacturing 
and selling flour. 

The action entitled “Louisburg Grocery Company v. Bowersock Mills 
and Power Company” was begun in the Superior Ccurt of Franklin 
County on 13 December, 1932. In the complaint in said action it is 
alleged : 
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“4. That during the year 1928 the plaintiff and the defendant entered 
into a contract whereby the defendant contracted and agreed that it 
would constitute the plaintiff its sole agent for the sale of its flour in 
the territory above set forth (to wit, Franklin, Warren, Vance, Nash, 
and Wake counties, North Carolina), and that it would not sell or 
permit anyone else to sell by its authority its flour to any other dealer 
within said territory, but that the plaintiff should be its sole and exelu- 
sive agent. Said defendant further contracted and agreed that it would 
furnish to the plaintiff all of its several grades and brands of flour, and 
in such proportions as the plaintiff might order out the same. 

“5. That after the making of the contract above set forth, and in con- 
sequence of the same, and in reliance upon the good faith of the defend- 
ant, this plaintiff proceeded at once to thoroughly advertise the flour of 
the defendant throughout the counties above mentioned; that said adver- 
tising was done through the newspapers, by the distribution of printed 
handbills, by letters, postal cards and other advertising matter sent 
through the mails, as well as by personal solicitations; that plaintiff 
had great confidence in the merits of flour manufactured from hard 
wheat and its suitability for the making of bread; and in order to 
better advertise said flour and further the sale thereof, the plaintiff gave 
public demonstrations of its suitability for that purpose and carried and 
exhibited samples of bread made from it; that said advertising campaign 
was carried on at great pains and expense to the plaintiff, and resulted 
in the creation of a very large demand for said flour in this section, 
whereas prior to that which the plaintiff did to advertise said flour, it 
was practically unknown here. 

“6. That after the plaintiff, at great pains and expense, had widely 
and extensively advertised the flour of defendant and created a demand 
for it, the said defendant failed and refused to abide by and perform 
its contract with the plaintiff, whereby the defendant had agreed to give 
the plaintiff the exclusive right to sell defendant’s flour in this territory ; 
that in violation of its contract and agreement, and of the rights of this 
plaintiff, it sold its flour under various brands to other wholesalers and 
jobbers within plaintifi’s territory; that not only did said defendant 
breach its contract with plaintiff by selling to other wholesalers and 
jobbers in plaintifi’s territory, but it also failed and refused to ship to 
the plaintiff the grades and brands of flour which were ordered by the 
plaintiff, endeavoring to compel plaintiff to use only the highest grade of 
flour. That the plaintiff suffered much loss on this account by reason 
of the fact that during the period of financial depression which has 
overtaken the nation there is a much greater demand for the cheaper 
grades of flour than there is for the higher-priced grades. 

“7, That by reason of the defendant’s breach of contract as herein- 
before set forth, plaintiff lost the sale of large quantities of flour and the 
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profits therefrom; that plaintiff did not realize the benefits to which it 
was entitled from the extensive and expensive advertising campaign 
which it carried on in behalf of defendant’s flour; and plaintiff has in 
many and various ways suffered inconveniences and loss—all to the 
damage of the plaintiff in the sum of $3,000.” 

These allegations of the complaint are denied in the answer filed by 
the defendant. 

The action entitled “Bowersock Mills and Power Company v. W. H. 
Allen, Receiver of Louisburg Grocery Company and McM. Ferguson” 
was begun in the Superior Court of Franklin County on 28 June, 1933. 
In the complaint in said action it is alleged: 

“3. That on or about 5 November, 1932, the plaintiff, at the request 
of the defendant Louisburg Grocery Company, sold and delivered to the 
said Louisburg Grocery Company at Louisburg, N. C., a shipment of 
flour, aggregating 210 barrels, for the net sum of $604.69, a copy of 
invoice of said shipment being hereto attached, marked ‘Exhibit A,’ and 
made a part of this complaint. 

“4. That at the time of the shipment of said flour, to wit, 5 Novem- 
ber, 1932, the plaintiff forwarded, through the regular banking channels, 
an acceptance draft in the sum of $604.69, covering the said shipment 
of flour, which draft was duly presented to the Louisburg Grocery 
Company, through the First Citizens Bank and Trust Company, Frank- 
linton, N. C., and was accepted by McM. Ferguson for the Louisburg 
Grocery Company as of 14 December, 1932, the said draft to be paid 
thirty days after the arrival of the car containing said shipment of 
flour.” 

It is further alleged in said complaint that prior to the shipment of 
said flour, the defendant MceM. Ferguson, the president of the Louisburg 
Grocery Company, had in writing personally guaranteed the payment 
of said draft, and that although more than thirty days had elapsed 
since the arrival of the car containing the said shipment of flour, the 
said draft has not been paid by the defendants or either of them. 

In their answer the defendants admit the allegations of the complaint. 
They plead, however, in defense of plaintiff’s recovery in said action, 
damages for the breach of the contract between the p.aintiff and the 
Louisburg Grocery Company, as alleged in the action entitled “Louis- 
burg Grocery Company v. Bowersock Mills and Power Company.” 

At the trial the issues submitted to the jury were answered as follows: 

“1, Was there an agreement between the Louisburg Grocery Company 
and the defendant Bowersock Mills and Power Company that the said 
grocery company was to act as the sole and exclusive agent of the de 
fendant for the sale of flour in the territory and towns and under the 
terms and conditions as alleged in the complaint? Answer: ‘No.’ 
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“2. If so, did the said defendant breach said contract and agreement, 
as alleged in the complaint? Answer: ............ 

“3, If so, in what amount has the plaintiff been damaged by reason 
of said breach of contract? Answer: ...... er 

“4. What amount is the plaintiff Bowersock Mills and Power Company 
entitled to recover of the defendants Louisburg Grocery Company and 
McM. Ferguson? Answer: ‘$604.69, with interest from date of accept- 
ance of the draft.’ ” 

From judgment that the Louisburg Grocery Company recover noth- 
ing of the Bowersock Mills and Power Company, and that said Bower- 
sock Mills and Power Company recover of W. H. Allen, receiver of the 
Louisburg Grocery Company, and MeM. Ferguson the sum of $604.69, 
with interest from 14 December, 1932, and the costs of the action, the 
Louisburg Grocery Company, W. H. Allen, receiver, and McM. Fergu- 
son appealed to the Supreme Court. 


G. M. Beam and Yarborough & Yarborough for appellants. 
Edward F. Griffin and White & Malone for appellees. 


Connor, J. At the trial of this action there was evidence tending to 
show that J. B. Kittrell, of Greenville, N. C., was during the year 1928 
and 1s now the agent of the Bowersock Mills and Power Company in 
and for the State of North Carolina, and that as such agent he was 
authorized to make and enter into the contract with the Louisburg 
Grocery Company on behalf of the Bowersock Mills and Power Com- 
pany, as alleged in the complaint in the action entitled ‘Louisburg 
Grocery Company v. Bowersock Mills and Power Company.” 

As a witness for the Bowersock Mills and Power Company, J. B. 
Kittrell testified as follows: 

“T live in Greenville, Pitt County, North Carolina. In 1928 I repre- 
sented the Bowersock Mills and Power Company as its flour salesman. 
My territory was and is now the State of North Carolina. I was 
authorized to contact prospective customers, on a specific contract on 
which I was paid commissions. I had the whole State of North 
Carolina, and was the sole representative of the company in this State. 
I reported all contracts to the company for its approval. When we 
entered into a contract with a prospective customer we came to a com- 
mon understanding as to a division of territory.” 

There was also evidence tending to show that some time during the 
year 1928, or 1929, J. B. Kittrell, as agent of the Bowersock Mills and 
Power Company, made and entered into the contract with the Louisburg 
Grocery Company, as alleged in the complaint, and that the Bowersock 
Mills and Power Company thereafter ratified the said contract. 
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McM. Ferguson, as a witness for the Louisburg Grocery Company, 
testified as follows: 

“From 1925 to 1933 I was the president of the Louisburg Grocery 
Company. On § December, 1925, I received a letter from the Bowersock 
Mills and Power Company advising me that the said company had sent 
me a sample of the flour which it was manufacturing, and soliciting 
business with me. In this letter I was advised that Messrs. Kittrell and 
Parrish were the company’s brokers, and was requested to favor them 
with a trial order for a carload of flour. 

“T made the contract on which we are suing with Mr. Kittrell during 
1928 or 1929. He agreed to give me exclusive right to sell flour manu- 
factured by the company in Franklin County, and also in the following 
towns: Oxford, Henderson, Warrenton, Nashville, Spring Hope, Zebu- 
lon, and Wake Forest. It was agreed that my contract should cover all 
brands of flour manufactured by the company, and that the company 
should not sell such flour to jobbers who sold flour in my territory. In 
consequence of the agreement, I agreed to take the agency of the Bower- 
sock Mills and Power Company in the territory agreed upon, and to give 
up the contract that I had with another mill. I knew I would have a 
hard time to establish the trade in this part of the country. J went to 
work and advertised the flour manufactured by the company at my own 
expense. I paid out for newspaper advertising during the years 1928, 
1929, and 1930, 8548.75.” 

In view of this evidence it was error for the court to laistruct the jury 
that if they believed all the evidence they should answer the first issue 
“No,’ and in that event should not consider the second and third issues. 

For the error in such instruction the appellants are entitled to a new 
trial. It is so ordered. 

New trial. 





NOVELLA WILSON vy. BOYD & GOFORTH, INC., Aaxnp LUMBER MUTUAL 
CASUALTY INSURANCE COMPANY, 


(Iriled 21 November, 10984.) 


1. Master and Servant F b-—Evidence held sufficient to support finding 
that injury arose out of employment. 

There was evidence in this case tending to show that claimant, while 
performing the duties of his employment, was correeted by his foreman, 
and that another employee, not on duty at the time and whose place of 
Work was some distance away, and who was intoxicated at the time, 
thereupon abused claimant and hit claimant with a hammer, that claim- 
ant ran away, but returned later to work, and that after his return to work 
the intoxicated fellow employee again got after hin, and claimant, in 
attempting to get away, fell and broke his leg, and that not until then 


N. 0] FALL TERM, 1934. 345 


WILson v. Boyp & GororTH, INC. 


did the foreman grab the intoxicated employee and force him to desist: 
Held, the evidence was sufficient to support the finding of the Industrial 
Commission that there was a causal connection between claimant’s employ- 
ment and the injury and its finding that the injury resulted from accident 
arising out of and in the course of claimant’s employment. 

2. Master and Servant F i— 


The findings of fact of the Industrial Commission are conclusive upon 
the courts When they are supported by any competent evidence. 


AppraL by defendants, employer and carrier, from Oglesby, J., at 
March Term, 1934, of Burke. Affirmed. 

An opinion in this case was rendered by Commissioner T. A. Wilson 
against the employer and carrier. Application for review was made by 
the employer and carrier to the full Commission. 

The opinion of the full Commission, by J. Dewey Dorsett, Commis- 
sioner, 5 February, 1934, is as follows: “The only issue in this case 
hinges around the question dealing with whether or not the plaintiff 
sustained an injury by accident arising out of and in the course of his 
regular employment. The circumstances in the case are a little peculiar 
masmuch as the plaintiff, while on the job doing his regular work as 
requested by his foreman, was injured when another employee of the 
same company, a man by the name of Gilbert, who was not working 
on this particular day and who was employed to work at a different 
location about a mule distant, being present and intoxicated, hit the 
plaintiff with a hammer when the plaintiff’s foreman gave orders to him 
to do the work in a certain manner. The evidence shows that after 
being struck with the hammer the plaintiff ran and was followed by this 
man Gilbert. The evidence shows that later the plaintiff returned to 
the place he was working, and that Gilbert returned, and when the 
plaimtiff saw this man Gilbert return he began running, fell and frac- 
tured his left leg, upper third fibula and middle third tibia. The de- 
fendants say that the accident did not arise out of and in the course of 
his regular employment. 

“Upon all the evidence in the case, the Commission makes the follow- 
ing findings of fact: (1) That the plaintiff and defendant employer 
have accepted the provisions of the Compensation Law and the Lumber 
Mutual Casualty Insurance Company is the carrier. 

“(2) That the plaintiff’s average weekly wage was $6.00. 

“(3) That the plaintiff sustained an injury by accident which arose 
out of and in the course of his regular employment on 4 August, 1933, 
and has been totally disabled since that date, and at the time of the 
hearing by the trial Commissioner was totally disabled. 

“Conclusions of law: The evidence is clear that this man Gilbert, one 
of the employees of the defendant, the man who injured the plaintiff 
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with a hammer and later caused the plaintiff to injure himself in getting 
away from this man Gilbert, was a bad actor while drinking. The evi- 
dence shows that this man Gilbert first attacked the plaintiff at the 
time when the foreman of the plaintiff, the injured employee, was giving 
instructions to the employee as to how to do the work. At that particu- 
lar time, the evidence shows that this man Gilbert said he’d make this 
Negro boy do this work in the right manner, and it was then he hit 
the Negro boy and injured him. We believe there is a causal connec- 
tlon between the plaintifi’s employment in this case and the injury 
he sustained, and we believe, under all the circumstances, compensation 
ought to be awarded and that Commissioner Wilson should be affirmed 
and it 1s so ordered. 

“Award: The plaintiff is awarded compensation at tae rate of $7.00 
per week for the period of his total disability, beginning with 4 August, 
1938, The defendants will pay to the proper parties the necessary medi- 
cal, surgical and hospital costs in this case after bills have been sub- 
mitted to and approved by the Industrial Commission. The defendants 
will pay the costs of the two hearings.” 

The employer and carrier appealed to the Superior Court. The judg- 
ment of the Superior Court is as follows: “The above-entitled cause 
coming on for hearing and being heard by the undersigned judge of the 
Superior Court assigned to and holding the courts of the Sixteenth 
Judicial District at the regular March, 1934, Term, upon the appeal 
of the defendants from an award made to plaintiff by the North Caro- 
lina Industrial Commission, the court being of the opinion that the 
findings of fact made by the full Commission and the conclusions of law 
are correct: 

“Tt is now, therefore, on motion of Mull & Patton, attorneys for the 
plaintiff, considered, ordered, and adjudged that the award of compensa- 
tion to the plaintiff at the rate of $7.00 per week for the period of his 
total disability be and the same is hereby in all respects affirmed. 

“Defendants pay the cost of action, to be taxed by the clerk. John 
M. Oglesby, Judge Presiding.” 

The employer and carrier excepted and assigned error and appealed 
to the Supreme Court. The exception and assignment of error is as 
follows: “Signing of the judgment sustaining findings of facts and con- 
clusions of law of the North Carolina Industrial Commission.” 


Mull & Patton and W. A. Self for plaintiff. 
Walter Hoyle for employer and carrier. 


Crarxson, J. The question involved: Did the court below commit 
error in signing the judgment sustaining the holding of the North Caro- 
lina Industrial Commission that the injury sustained was by accident 
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that arose out of and in the course of the employment of the plaintiff, 
as an employee of the defendant employer, within the meaning of the 
Workmen’s Compensation Act? We think not. 

The evidence in this case is to the effect: That Novella Wilson, a 
Negro boy, was working for his employer, Boyd & Goforth, Inc. He 
was working on a septic tank, rubbing on the wall. T. S. Ostwalt was 
foreman in charge of the work. One Gilbert, also an employee in 
another department, a white man who was intoxicated, came and sat 
down beside Ostwalt. About a minute after sitting there Ostwalt said 
something to Wilson, the Negro boy, “about putting water on the wall, 
telling him not to use so much water.” Gulbert got up and went over 
to the Negro and began to curse him. The Negro said nothing. Gulbert 
cursed him right on and came back to where Ostwalt, the boss, was 
sitting, picked up a claw-hammer and went to where the Negro was 
“and hit him on the hip with it.” The Negro came down off the scaf- 
fold and Gilbert came after him. The Negro ran and Gilbert picked 
up a rock and threw it at him. The Negro picked up a stick and Gilbert 
made him throw it down, and then the Negro ran and Gilbert got after 
him and threw a stick at him about six feet long. The Negro went 
back to work and Gilbert kept after him after he had gone back to work, 
and in the end, in trying to get away from Gilbert, the Negro fell off the 
edge of the tank and broke his leg. 

The Negro, Wilson, testified: “Q. Did the bossman say anything to 
Mr. Gilbert about hitting you? A. No, sir. 

“Q. Was your bossman there on the job when Mr. Gilbert hit you? 
A. Yes, sir; right there. 

“Q. And he didn’t say anything to Gilbert? <A. No, sir.” 

Ostwalt, the boss, testified that he told Gilbert, the intoxicated man 
and the employee of the company in another department, to leave the 
Negro alone, but Ostwalt never took hold of Gilbert until after the injury 
to the Negro—Gulbert was cursing and pursuing the Negro three or four 
minutes. The Negro was under the direction and control of the boss of 
the corporation, and on duty. It was the bossman’s duty to use or 
exercise reasonable care, or the care of an ordinarily prudent man, to 
protect the Negro in his peaceful occupation. 

The Commission has found that “there is a causal connection between 
the plaintifi’s employment in this case and the injury he sustained.” 
We think there was evidence to support the finding, and this is binding 
on us. 

In Conrad v. Foundry Co., 198 N. C., 723 (726-7), 1s the follow- 
ing: ‘There must be some causal relation between the employment and 
the injury, but 1f the injury is one which, after the event, may be seen 
to have had its origin in the employment, it need not be shown that it is 
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one which ought to have been foreseen or expected. Baum v. Industrial 
Commission, 288 Ill., 516, 6 A. L. R., 1242. The decisions of various 
courts contain practical illustrations of the principle. For example, a 
claimant was foreman in a shoe factory; an employee, who had been 
repairing machines, approached the claimant in a dark room, placed his 
arms around the claimant’s neck and drew his head against a lead pencil 
which injured the claimant’s eye. Markell v. Daniel Green Felt Shoe 
Co., 221 N. Y., 493, 116 N. E., 1060. Likewise, an employee, while 
engaged in his work, was struck in the eye by a missile thrown by a 
fellow-servant. Leonbruno v. Champlain Silk Mulls, 229 N. Y., 470, 
13 A. L. R., 522. Again, a workman was injured in a quarrel with 
another over interference with his work. Pekin Cooperage Co. v. In- 
dustrial Commission, 285 Ill., 31, 120 N. E., 580. In these cases the 
injury was held to be by accident arising ‘out of’ the employment. 
Socha v, Cudahy Packing Co., 18 A. L. R. (Neb.), 5138.” 

For the reasons given, the judgment of the court below is 

Affirmed. 





FAIRBANKS, MORSE & COMPANY, INC., v. J. A. MURDOCK 
COMPANY, INC. 


(Filed 21 November, 1984.) 


Sales H e—Allegations of answer, supported by evidence, held sufficient 
to state counterclaim for misrcpresentation of article sold. 

Under our rule that a pleading will be liberally cons:rued in favor of 
the pleader upon demurrer, it is held that defendant’s answer alleged as 
a counterclaim in plaintiff's action on notes given for the purchase price 
of machinery, that plaintiff represented not only that the machinery would 
furnish power sufficient to produce thirty tons of ice per Jay, but also that 
it would develop power sufficient to operate at all times, as desired by 
the defendant, the defendant’s ice plant, the size and specifications of 
which plaintiff had full knowledge, and, there being evidence in support 
of the allegations of the counterclaim as thus interpreted, it was error 
for the court to dismiss the counterclaim upon plaintiff’s motion. 


AprEau by defendant from Cowper, Special Judge, at October Term, 
1933, of DurHaM. Reversed. 

This is a civil action, instituted upon a note for $1,775.00, wherein it 
is admitted that the defendant executed the note and taat the plaintiff 
is entitled to recover the amount sued for, less a credit of $479.09, sub- 
ject to the rights of the defendant upon its counterclaim. 

Both the plaintiff and the defendant introduced evidence, and at the 
close thereof the court intimated that, under the pleadings as drawn, the 
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burden was on the defendant to prove that the gasoline engine sold by 
the plaintiff to the defendant, for which the note in suit, with others, was 
given, had failed to develop power sufficient to produce 30 tons of ice 
per day; and, upon the defendant’s admitting that it had offered and 
could offer no evidence tending to show how many tons of ice per day 
said engine would produce, the court dismissed the counterclaim of the 
defendant, and signed judgment for the plaintiff. Whereupon the 
defendant excepted and appealed to the Supreme Court, assigning errors. 


Morehead & Murdock and R. P. Reade for appellant. 
Manning & Manning for appellee. 


Scuenck, J. The plaintiff’s contention is that, under the pleadings 
drawn, the allegation of the counterclaim that the representation made 
by the plaintiff that the engine “would do all the work of the said ice 
plant and was entirely sufficient in power to at all times operate said 
ice plant as desired by the defendant” is susceptible only to the inter- 
pretation that the engine would develop power sufficient to produce 
thirty tons of ice per day. 

The defendant’s contention is that, under the pleadings as drawn, the 
allegation of the counterclaim that the representation made by the plain- 
tiff that the engine “would do all the work of the said ice plant and was 
entirely sufficient in power to at all times operate said ice plant as 
desired by the defendant” is susceptible also to the interpretation that 
the engine would develop power sufficient to operate at all times, as 
desired by the defendant, the ice plant consisting of machinery pur- 
chased from the York Manufacturing Company. 

There is evidence tending to support the allegation of the counter- 
claim, 1f 1t be given an interpretation in accord with the defendant’s 
contention, but no evidence tending to support it if it be given the re- 
stricted interpretation contended for by the plaintiff. The court was of 
the opinion that the allegation was restricted to a representation as to 
the number of tons per day the engine would produce, and, upon motion 
of the plaintiff, dismissed the counterclaim. 

Paragraphs 2 and 3, and part of 4, of the counterclaim read as 
follows: 

“2. That the defendant’s officers were approached by the representa- 
tive of plaintiff, who advised defendant’s officers that plaintiff could 
deliver to defendant a Diesel-type engine burning crude oil, which 
engine would be able to operate said 30-ton ice plant and would effect 
a great saving to defendant in the cost of fuel necessary; defendant’s 
officers explained to the representative of the plaintiff that he was not 
familiar with engines and did not know the size of engines required for 
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the operation of the said 30-ton ice plant, and directed said repre- 
sentative to get in touch with the representative of the York Manufac- 
turing Company, to whom would be given the contract for the furnish- 
ing of the refrigerating and other machinery necessary in said plant; 
that thereafter a representative of the York Manufacturing Company, 
makers of the ice refrigerating machinery and the representative of 
plaintiff collaborated together and prepared a schedule showing the 
machinery necessary and proper for the construction and operation of 
an ice plant of the capacity desired; and thereafter the representative 
of the plaintiff advised the defendant that the plaintiff’s 120 h.p. Fair- 
banks-Morse, type Y, style V. A. Diesel engine, would do all the work 
of the said ice plant and was entirely sufficient in power to at all times 
operate said ice plant as desired by the defendant. 

“3. That plaintiff’s representative tendered to defencant’s officers a 
contract for the purchase of said 120 h.p. engine, and defendant’s officers, 
relying upon the representation made by plaintiff. through its repre- 
sentative to the effect that the said engine was fully able to and would 
fill all the needs of defendant, and at all times operate said plant as 
desired by defendant, executed said contract and the said engine was 
thereafter delivered and installed by plaintiff; but defendant says that 
the representations made by plaintiff by and through its representative 
were made, defendant believes and therefore alleges, recklessly, care- 
lessly, and negligently, and with utter disregard of the desires and in- 
tentions of defendant, and solely for the purpose of selling said engine 
to defendant, and well knowing that defendant was relying upon said 
representation, and was induced thereby to enter into said contract, all 
of which representations were false and made for the pu:pose of deceiv- 
ing defendant and effecting the sale of said engine. 

“4, This defendant says that after it had executed said contract that 
such contract was forwarded to the home office of the plaintiff, together, 
this defendant is advised and believes and therefore alleges, with full 
information relative to the proposed plant, its size and capacity, to- 
gether with a list of all machinery to be installed in said plant and the 
requirements as to size and motive power, and that the plaintiff, with all 
the information before it and by the full knowledge of the capacity of 
the plant for which said engine was purchased and the desires of the 
defendant that said engine should at all times be able to operate the said 
plant, executed said contract and returned a copy thereof to the com- 
pany ; 

These allegations are followed by further allegations of the failure of 
the engine to operate the defendant’s ice plant, the machinery for which 
was purchased from the York Manufacturing Company, and of resultant 
damage. 
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“The uniform rule prevailing under our present system is that, for the 
purpose of ascertaining the meaning and determining the effect of a 
pleading, its allegations shall be liberally construed, with a view to sub- 
stantial justice between the parties. Revisal, sec. 495. (C. S., 535.) 
This does not mean that a pleading shall be construed to say what it does 
not, but that if it can be seen from its general scope that a party has a 
cause of action or defense, though imperfectly alleged, the fact that 
it has not been stated with technical accuracy or precision will not be so 
taken against him as to deprive him of it. Bute v. Brown, 104 N. C., 
335. As a corollary of this rule, therefore, it may be said that a com- 
plaint cannot be overthrown by a demurrer unless it be wholly insufh- 
cient. If in any portion of it, or to any extent, it presents facts sufh- 
cient to constitute a cause of action, or if facts sufficient for that pur- 
pose can be fairly gathered from it, the pleading will stand, however 
inartificially it may have been drawn, or however uncertain, defective, 
or redundant may be its statements, for, contrary to the common-law 
rule, every reasonable intendment and presumption must be made in 
favor of the pleader. It must be fatally defective before it will be re- 
jected as insufficient.” Blackmore v. Winders, 144 N. C., 212 (215). 
This clear and concise statement of the liberal rule of construction in this 
jurisdiction of pleadings upon demurrer by Vr. Justice Walker has been 
often cited and approved by this Court, most recently in the case of 
Insurance Company v. Dey, 206 N. C., 368. If we apply this rule to the 
allegation of the counterclaim it will not be limited to the restricted 
construction urged by the plaintiff, but may be extended as well to the 
more inclusive construction sought by the defendant. 

We feel constrained to hold that in dismissing the counterclaim his 
Honor erred. 

Reversed. 





CHARLES PEARSON vy. W. A. SIMON axnp MARYLAND CASUALTY 
COMPANY. 


(Filed 21 November, 1984.) 


1. Trial D a— 
Where there is evidence in support of plaintiff's contention as to the 
amount of indebtedness sued on, defendant’s motion as of nonsuit is prop- 
erly denied, although there is evidence in contradiction. 


2. Principal and Surety B b— 


The bond of a contractor given in accordance with a contract for public 
construction and the contract itself will be construed together to deter- 
mine the extent of the liability of the surety under the bond. 
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3. Same——Construing bond for public construction with contract, surety 
is held liable for salary of superintendent of construction, 


The contract for municipal construction in this case provided that the 
contractor should file bond conditioned, among other things, for the pay- 
ment of laborers, foremen, and superintendents employed in the perform- 
ance of the contract. The bond filed in accordance therewith stated it 
was for the benefit of all persons furnishing material or performing labor 
in the performance of the contract: Held, although the surety, by strict 
construction of the bond itself, might not be liable for the salary of a 
superintendent employed in the performance of the contract, construing 
the bond with the contract it is manifest that it was the intention of the 
parties to the contract, as well as the parties to the bond, that the bond 
should also be liable for the salary of the superintendent, such provision 
being expressly incorporated in the contract. 

4, Trial B b— 

The trial court has discretionary power, not reviewab.e on appeal, to 
allow plaintiff, prior to the introduction of evidence by defendant, to offer 
additional evidence after plaintiff has rested and after denial of defend- 
ant's motion as of nonsuit. 

5S. Appeal and Error J e— 

Where additional evidence offered by plaintiff after he has rested and 
after denial of defendant's motion as of nonsuit in no way affects the right 
of plaintiff to recover, the action of the trial court in allowing plaintiff 
to offer such additional evidence cannot be held for prejudicial error. 


ApvrraL by defendants from Frizzelle, J., at May Term, 1934, of 
Lexorr. No error. 

On or about 14 October, 1930, the defendant W. A. Simon entered 
into a contract with the city of Kinston, N. C., by which he agreed to 
do all the work, and to furnish and install, unless otherwise specified, 
all the materials and equipment necessary for and to complete ready for 
use the construction of power plant improvements for the city of Kin- 
ston. The contract 1s in writing and provides, among other things, that 
the said defendant shall execute and file with the city of Kinston a bond 
in the sum of $23,295, in such form and with such sureties as may be 
approved by the mayor and board of aldermen of the city of Kinston, 
conditioned, among other things, for the payment by the said defendant 
of the wages of laborers, foremen and superintendents employed by him 
in the performance of said contract. 

Pursuant to the provisions of said contract, and in compliance with 
the terms thereof, the defendant W. A. Simon, as principal, and the 
defendant Maryland Casualty Company, as surety, exeeuted and filed 
with the city of Kinston a bond in the sum of $23,293, containing a 
clause in words as follows: 

“This bond is made for the use and benefit of all persons, firms, and 
corporations who may furnish any material or perform any labor for or 
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on account of said work, buildings, or improvements, and they and each 
of them are hereby made obligees hereunder the same as if their own 
proper names were written hereunder as such, and they and each of 
them may sue hereon.” 

The defendant W. A. Simon began the performance of his contract 
with the city of Kinston during the month of October, 1950, and com- 
pleted said contract during the month of October, 1931. 

On or about 10 October, 1930, the defendant W. A. Simon employed 
the plaintiff Charles Pearson to superintend the performance of his con- 
tract with the city of Kinston, at a salary of $350.00 per month. The 
plaintiff entered upon the performance of his duties under said contract 
of employment during the month of October, 1930, and continued to 
perform the same until the contract of the defendant W. A. Simon with 
the city of Kinston was completed during the month of October, 1931. 

This action was begun on 21 January, 1932. In his complaint the 
plaintiff alleges that there is now due him by the defendant W. A. 
Simon for his services under his contract of employment with the said 
defendant the sum of $1,818.00, with interest from 10 October, 1931. 

In their joint answer the defendants deny that there is now due the 
plaintiff by the defendant W. A. Simon the sum of $1,813.00; they 
admit that they are indebted to the plaintiff in the sum of $258.88, and 
offer to pay the said sum into court in full discharge of their hability to 
the plaintiff on the cause of action alleged in the complaint. 

The issue submitted to the jury at the trial of the action was answered 
as follows: 

“In what amount are the defendants indebted to the plaintiff? An- 
swer: “$1,813.00, with interest.’ ” 

From judgment that the plaintiff recover of the defendant W. A. 
Simon, as principal, and of the defendant Maryland Casualty Com- 
pany, as surety, the sum of $1,813.00, with interest from 10 October, 
1931, and the costs of the action, the defendants appealed to the Supreme 
Court, assigning errors in the trial. 


Ely J. Perry, Kenneth C, Royall, and Allen Langston for plaintiff. 
Rouse & Rouse and Carr, Poisson & James for defendants. 


Connor, J. There was no error in the refusal of the court below to 
allow the motion of the defendants, at the close of all the evidence, for 
judgment as of nonsuit. Assignments of error based on exceptions to 
the rulings of the court on this motion cannot be sustained. 

The evidence for the plaintiff tended to show that the defendant W. A. 
Simon is indebted to the plaintiff in the sum of $1,813.00, with interest 
from 10 October, 1931, as alleged in the complaint. This evidence, 
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although contradicted in some respects by the evidence for the defend- 
ants, was properly submitted to the jury. 

The contention of the defendant Maryland Casualty Company that it 
is not liable to the plaintiff in this action under the terms of its bond 
cannot be sustained. Conceding that under the decision cf this Court in 
Moore v. Industrial Company, 188 N. C., 304, 50 8. E., 687, the said 
defendant 1s not liable under its bond, strictly construed, for the amount 
due by the defendant W. A. Simon to the plaintiff for services as super- 
intendent of the work performed by the said defendant under his con- 
tract with the city of Kinston, we think that in the instant case the bond 
must be construed together with the contract, which is referred to and 
made a part of the bond. It is expressly provided in the contract that 
the bond shall be conditioned for the payment of wages due not only to 
laborers, but also to foremen and superintendent. It is well settled as 
the law in this jurisdiction that a contractor’s bond executed and filed 
pursuant to the provisions of the contract, and in compliance therewith, 
and the contract must be construed together, in order to determine the 
extent of the lability of the surety under the bond. 

In Mfg. Co. v. Blaylock, 192 N. C., 407, 185 S. E., 186, it is said: 
“The principle is well established by many authoritative decisions, here 
and elsewhere, that in determining the surety’s liability to third per- 
sons, on a bond given for their benefit and to secure the faithful per- 
formance of a building contract as it relates to them, the contract and 
bond are to be construed together. Mfg. Co. v. Andrews, 165 N. C.,, 
285, 81S. E., 418. The obligation of the bond is to be read in the light 
of the contract 1t is given to secure, and ordinarily the extent of the 
engagement, entered into by the surety, is to be measured by the terms 
of the principal’s agreement. Brick Co. v. Gentry, 191 N. C., 636, 
132 8. E., 800, and cases there cited.” 

When the contract and the bond in the instant case are read together, 
it is manifest that 1t was the intention of the parties to the contract as 
well as of the parties to the bond, that the bond should be liable for the 
wages not only of laborers, but also of foremen and superintendents 
employed by the contractor in the performance of his contract. Indeed, 
in their answer to the complaint in this action the defendants do not 
deny their liability to the plaintiff on the cause of action alleged in the 
complaint. They put in issue only the amount due by the defendant 
W. A. Simon to the plaintiff for his services under his contract of em- 
ployment. Their contention as to such amount was not sustained by 
the jury. 

The contention of the defendants that it was error for the trial court, 
after the plaintiff had rested his case, and after the motion of the defend- 
ants for judgment as of nonsuit under the statute, C. 8., 67, was denied, 
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and before either of the defendants had offered evidence to allow the 
plaintiff to offer additional evidence, cannot be sustained. The action 
of the court was within its discretion, and for that reason is not review- 
able by this Court. The rights of the defendants under the statute were 
not affected by the action of the court. It might have been otherwise 
if their motion at the close of the evidence for the plaintiff had been 
allowed. 

Conceding, however, that the action of the court of which the defend- 
ants complain was not in accord with the practice heretofore obtaining 
in this State, we are of opinion that no harm resulted to the defendants 
in the instant case from such action. The facts shown by the additional 
evidence were not determinative of the right of the plaintiff to have his 
case submitted to the jury. The purpose and effect of the evidence was to 
bring plaintiffs case within the principle on which Moore v. Industrial 
Company, supra, was decided. This principle has no application in the 
instant case. 

The judgment in this action 1s affirmed. 

No error. 





THOMAS VAN LANDINGHAM, JR., By His NExT FrieEND, THOMAS VAN 
LANDINGHAM, SR., v. SINGER SEWING MACHINE COMPANY anpb 
U. R. RUSSELL. 
(Filed 21 November, 1984.) 


1. Appeal and Error J g—~-Whether nonsuit should be considered solely 
on evidence offered before plaintiff rested held immaterial on record. 
Where a defendant's motion as of nonsuit should be allowed whether 
only the evidence introduced before plaintiff rested or whether all the 
evidence in the case is considered, the defendant’s contention that it was 
entitled to have the motion considered solely upon the evidence introduced 
before the plaintiff rested, without considering the evidence introduced 
by its codefendant and the plaintiff's evidence in rebuttal thereof, al- 
though defendant had cross-examined the witness of its codefendant, need 

not be decided on appeal. 


2. Automobiles D b—Evidence in this case held insufficient to be sub- 
miited to jury on issue of employer’s liability for driving of em- 
ployee. 

Evidence that the driver of an automobile owned same but was em- 
ployed by a sewing machine company and used the ear for the business 
of his employer when occasion required, and that at the time of injury 
to plaintiff by the negligent driving of the car, the employee had on the 
rear of the automobile a sewing machine belonging to the employer, is held 
insufficient to be submitted to the jury on the issue of the employer’s 
liability for the employee's negligent driving, and this result is not 
altered by further evidence that at the time of the injury the employee 
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was driving from the office of the employer to the employee’s home for 
luneh, without evidence that the car owned by the employee was used 
exclusively for business of the employer, the evidence failing to show 
that the relationship of master and servant existed at the time and in 
respect to the very transaction out of which the injury arose. 


AppraL by the corporate defendant from Hill, Special Judge, at De- 
cember Term, 1933, of Mecktensrre. Reversed. 

This was a civil action, instituted by the minor plaintiff, Thomas 
Van Landingham, Jr., by his next friend, for personal injuries alleged 
to have been proximately caused by the negligence of the defendant 
Russell while in the employment and in the furtherance of the business 
of his codefendant Singer Sewing Machine Company. ‘he defendants 
filed separate answers. 

On 15 May, 1930, the plaintiff, then a lad of about ten years of age, 
while on East Seventh Street, near the intersection of Alexander Street, 
in the city of Charlotte, was struck by an automobile driven by the 
defendant U. R. Russell, and injured. 

There was evidence tending to show that the injury *o the plaintiff 
was proximately caused by the negligence of the defendant Russell, as 
alleged in the complaint, and the jury so found. The jury also answered 
in the affirmative an issue reading as follows: “Was the cefendant U. R. 
Russell, at the time alleged in the complaint, acting within the scope 
of his employment and in the furtherance of the business of the Singer 
Sewing Machine Company?” 

The court signed judgment in favor of the plainti/f against both 
defendants, and the defendant Singer Sewing Machine Company ap- 
pealed, assigning errors. 


J. Laurence Jones for appellant Singer Sewing Machine Company. 
Tom P. Jimison, G. T. Carswell, and Joe W. Ervin for appellee. 


Scuzencx, J. Upon the plaintiff resting his case both defendants 
moved to dismiss the action and for a judgment as of nonsuit, which 
motions were denied, and the defendants excepted. Whereupon the de- 
fendant Russell offered evidence, including his own testumony, and his 
codefendant Singer Sewing Machine Company cross-examined Russell 
and the other witnesses introduced by him; and at the close of defendant 
Russell’s evidence the plaintiff offered further evidence in rebuttal. Both 
defendants, when all the evidence was in, renewed their raotions thereto- 
fore made to dismiss the action and for judgment as of nonsuit, and 
upon the motions being denied, again noted exceptions. 

The defendant Singer Sewing Machine Company did ot at any time 
introduce evidence, and now contends it has the right, upon this appeal, 
to have its motion for a judgment as of nonsuit considered upon the 
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evidence alone of the plaintiff offered prior to the evidence of its co- 
defendant and rebuttal evidence of the plaintiff. This raises the inter- 
esting questions as to whether the corporate defendant’s position is well 
taken in the first instance; and if so, whether its right to have its motion 
so considered was waived by its cross-examination of the witnesses of its 
codefendant. However, we are not called upon to decide these ques- 
tions, since we have reached the conclusion that the corporate defendant’s 
motion for judgment as of nonsuit should have been granted whether 
the evidence taken after the plaintiff’s resting his case be considered or 
not. 

This Court, in emphasizing the essentialness of establishing the fact 
that the employee was acting within the scope of his employment at the 
time of the injury, when it is sought to hold an employer responsible for 
an injury inflicted by the employee, says, in the case of Martin v. Bus 
Inne, 197 N. C., 720 (721-2): “When it is sought to hold one respon- 
sible for the neglect or tort of another, under the doctrine of respondeat 
superior, at least three things must be made to appear, yea four, and, 
upon denial of hability, the plaintiff must offer ‘some evidence which 
reasonably tends to prove every fact essential to his success’ (S. v. 
Bridgers, 172 N. C., 879, 89 S. E., 804). These are: 

“1. That the plaintiff was injured by the negligence of the alleged 
wrongdoer. Hurt v. Power Co., 194 N. C., 696, 140 S. E., 730. 

“2. That the relation of master and servant, employer and employee, 
or principal and agent, existed between the one sought to be charged 
and the alleged tort feasor. Lanville v. Nissen, 162 N. C., 95, 77 8. E., 
1096. 

“3. That the neglect or wrong of the servant, employee, or agent was 
done in the course of his employment or in the scope of his authority. 
Ferguson v. Spinning Co., 196 N. C., 614, 146 8. E., 597; Fleming v. 
Knitting Mills, 161 N. C., 486, 77 S. E., 309. 

“4. That the servant, employee, or agent was engaged in the work of 
the master, employer, or principal, and was about the business of his 
superior, at the time of the injury. Gurley v. Lower Co., liz N. C,, 
690, 90 S. E., 943. 

“Tt is elementary law that the master is responsible for the negligence 
of his servant which results in injury to a third person when the servant 
is acting within the scope of his employment and about the master’s 
business. foberts v. R. #., 148 N. C., 176, 55 S. E., 509; 8 L. R. A. 
(CN. 8.), 798, 10 Ann. Cas., 3875. It is equally elementary that the 
master is not responsible if the negligence of the servant which caused 
the injury occurred while the servant was engaged in some private 
matter of his own or outside the legitimate scope of his employment. 
Bucken v. fh. &., 157 N. C., 448, 73 S. E., 187; Doran v. Thomsen, 76 
Niededig 1542” 


358 IN THE SUPREME COURT. [207 


ep 


Morris v. SPROTT. 





If we consider, with the admissions, only the evidence offered by the 
plaintiff upon the issue as to whether the defendant Russell was acting 
within the scope of his employment and in the furtherance of the busi- 
ness of the Singer Sewing Machine Company at the time and place 
alleged, we have, and no more, the admission that Russell was employed 
by his codefendant and was, at said time and place, driving an auto- 
mobile which he himself owned and used when occasion required in the 
business of the codefendant; and evidence tending to show that at said 
time and place there was on the rear of said automobile a Singer 
sewing machine. We do not think these admissions and evidence make 
out a prima facte case upon this issue. 

If we consider the evidence introduced by the defendant Russell we 
have added evidence tending to show, and no more, that Russell was 
employed by the sewing machine company upon a salary and commis- 
sions under an all-time contract, and was on his way from the office of 
the company to his home for lunch when his automobile struck the 
plaintiff, and we think, with this addition, the evidence still falls short 
of establishing a prima facie case. There is nothing in any of the 
evidence tending to show that the automobile which the defendant 
Russell owned and was driving was used exclusively for business pur- 
poses. 

“The doctrine of respondeat superior applies only when the relation 
of master and servant is shown to exist between the wrongdoer and 
the person sought to be charged for the result of wrong, at the time and 
in respect to the very transaction out of which the injury arose.” 
Linville v. Nissen, 162 N. C., 95 (101). This familiar principle has 
been repeatedly applied by this Court, most recently in the case of Cole 
v. Funeral Home, ante, 271. 

We conclude that his Honor was in error in denying’ the motion of 
the Singer Sewing Machine Company for a judgment as of nonsuit. 

Reversed. 





LESLIE CARLISLE MORRIS, sy His Next Frrenp, 8, T. MORRIS, v. D. J. 
SPROTT, Traping as SPROTT BROTHERS FURNITURIE COMPANY, 


(Filed 21 November, 1934.) 
1. Negligence C b— 
It is error for the trial court to hold as a matter of law that a seven- 
year-old boy cannot be guilty of contributory negligence. 


While a child is not chargeable with the same degree of care aS an 
adult, he is required to exercise such prudence for his own safety as one 
of his age may be expected to possess, which is usually a question for 
the jury. 
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AppreaL from Harding, J., at April Term, 1934, of Cabarrus. New 
trial. 

The plaintiff, a lad of seven years of age, institutes this action by his 
next friend and father, for personal injuries alleged to have been proxi- 
mately caused by the negligence of the agent of the defendant. It is 
alleged in the complaint that the driver of the defendant’s truck negli- 
gently backed said truck over the plaintiff and injured him, and in the 
answer it is alleged that “the plaintiff contributed to and proximately 
caused his own injury and by his own negligent acts and conduct, in 
that he was hanging underneath defendant’s truck; in that he failed to 
exercise that degree of care one of his age, intelligence, and experience 
should have exercised under the conditions and circumstances then and 
there apparent to him; and that this defendant pleads such negligence 
on the part of said minor plaintiff in bar of his right to recover.” 

The court submitted issues as to the defendant’s negligence and as to 
the measure of damage, and declined to submit an issue as to the con- 
tributory negligence of the plaintiff, tendered in proper form and in due 
time by the defendant. The court intimated that since it appeared that 
the plaintiff was seven years old at the time of the alleged injury he was 
of the opinion that the plaintiff could not be guilty of contributory 
negligence, and for that reason declined to submit the issue tendered by 
the defendant. To this ruling of the court the defendant excepted. The 
court also charged the jury “that a seven-year-old child is incapable 
under our law of being guilty of contributory negligence as a bar to his 
right of action for damages for negligence of a defendant, if any,” and 
the defendant excepted. 

The issues submitted were answered in favor of the plaintiff, and 
judgment in accord therewith entered, and defendant appealed, assigning 
errors, 


Hartsell & Hartsell for appellant. 
H.S. Wiliams, &. kh. Hawfield, and H. L. Taylor for appellee. 


Scuencx, J. We think his Honor’s holding, as a matter of law, that 
a child of seven years of age is incapable of being guilty of contributory 
negligence is in conflict with the decisions of this Court, which are to the 
effect that contributory negligence on the part of a child is to be meas- 
ured by his age and his ability to discern and appreciate the circum- 
stances of danger; and is not chargeable with the same degree of care 
as an experienced adult, but is only required to exercise such prudence 
as one of his age may be expected to possess; and this is usually, if not 
always, when the child is not wholly responsible, a question of fact for 
the jury. Rolin v. Tobacco Co., 141 N. C., 300; Alexander v. States- 
ville, 165 N. C., 527; Fry v. Utilities Co., 183 N. C., 281; Ghorley »v., 
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fh. f., 189 N. C., 684; Hoggard v. R. R., 194 N. C., 256; and Tart v. 
R. R., 202 N. C., 52. 

We are not unmindful of the case of Ashby v. R. R., 172 N. C., 98, 
relied upon by the plaintiff. In this case the plaintiff was a child of 
eight years of age, and the last sentence of the opinion reads: “Con- 
tributory negligence cannot be attributed to a child of the age of the 
plaintiff at the time of this injury.” However, this Court has recently 
distinguished, if not overruled, the above-quoted utterance in the case of 
Brown v. Rh. f., 195 N. C., 699. Certainly, if the sentence quoted is 
read without strict reference to the facts of the case it is in conflict with 
the universal holding of this Court in other cases where contributory 
negligence has been pleaded as a bar to recovery by infants of seven years 
of age and upward. Chief Justice Clark, who wrote the opinion in 
Ashby v. R. £., supra, in a concurring opinion in the case of Fry v. 
Utilities Co., supra, quoted with approval from Foard v. Power Co., 
170 N. C., 50, as follows: “‘We find in the books many cases where chil- 
dren of various ages, from seven years upward, have been denied re- 
covery because of their own negligence.” This assertion in the Foard 
case, supra (which actually reads six years instead of seven years), is 
followed by a citation of a long list of authorities. It is not at all im- 
probable that the apparently inadvertent statement of the late learned 
Chief Justice in Ashby’s case, supra, misled the court below. 

To the end that the defendant may have submitted to the jury an 
issue as to the contributory negligence of the plaintiff, under a charge in 
consonance with this opinion, we award a 

New trial. 





TOWN OF MORGANTON, A MuNiIcipaL CorPoRATION, AND HUTTON & 
BURBONNAIS COMPANY, INC, v. CAROLINIE HIJDSON. 


(Filed 21 November, 1984. ) 


1. Trespass B b—Owner of an easement upon lands and owner of fee 
therein may maintain joint action for trespass. 

A town owning by condemnation an easement over lands for its water- 
shed and the owner of the fee in such lands may maintain a joint action 
against a third party for damages for trespass and to restrain further 
acts of trespass, both plaintiffs having an interest in the lands. 


2. Trespass B c—Complaint held to state cause of action for trespass. 


A complaint alleging that defendant wrongfully and unlawfully entered 
upon lands over which the municipal plaintiff owned an easement for its 
watershed and in which the other plaintiff owned the fee, and that the 
defendant cut and removed from the lands valuable timber and inter- 
fered with the enjoyment of the easement, and threaten2d the health of 
the citizens of the town, and praying damage for the trespasses com- 
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mitted and an order restraining further acts of trespass, is held not de- 
murrable on the ground that it fails to state a eause of action, it not 
being alleged that defendant owned or lived upon land embraced in the 
municipal watershed. C. 8.. 7116, 7123. 


Civin AcTion, before Harding, J., at August Term, 1934, of Burke. 

It was alleged that the plaintiff town of Morganton was a municipal 
corporation, owning, maintaining, and operating a public water system, 
supplying citizens and residents of the town with water necessary for 
domestic consumption and for the protection of the health of the citi- 
zens. It was further alleged that in order to secure a proper water- 
shed the town had duly condemned the necessary drainage area to pro- 
tect said water supply, and as a result of such condemnation was “the 
owner of an easement and right in and to the said lands and premises 
constituting its said watershed.” 

The plaintiff Hutton & Burbonnais Company is the owner of a large 
boundary of land in Burke County, including the portion of land which 
had been condemned by the town as a watershed. 

It was alleged that the defendant, “under some spurious claim un- 

founded in law, has recently unlawfully entered and trespassed upon 
aid premises, . . . cutting and removing from the boundary of 
plamtiff’s said watershed certain valuable timber trees standing and 
growing thereon, and is threatening to continue to cut and remove from 
plaintiff’s said watershed much valuable timber trees, and will, as plain- 
tiff is advised and believes, continue to cut and remove from plaintiff’s 
watershed the said standing and growing timber thereon, and will pol- 
lute said water supply of the plaintiff unless enjoined and restrained 
by the order of the court. . . . That the entry on said lands and 
premises by defendant constituting plaintiff’s watershed is unlawful 
and wrongful, and constitutes a dangerous nuisance and potential in- 
fection and contamination of the water supply of said town of Morgan- 
ton, and such continued entry and trespass upon plaintiff’s said water- 
shed endangers the lives and health of the citizens of the said town.” 

The plaintiffs alleged that thev were damaged in the sum of $500.00 
by reason of such unlawful and wrongful trespass, and ask that an 
injunction be issued restraining further trespass. 

Lhe defendant demurred to the complaint upon the ground that there 
was a misjoinder of both parties and causes of action, and further, that 
neither plaintiff had stated facts sufficient to constitute a cause of action. 

The demurrer was sustained and the plaintiffs appealed. 


Mull & Patton and Charles W. Bagby for plaintiffs. 
I. 7. Avery and O. L. lHorton for defendant, 


Lrocpen, J. The situation is this: The Hutton & Burbonnais Com- 
pany owns a tract of land in Burke County. The town of Morganton 
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owns and operates a municipal water supply in said county, and has 
duly condemned and now owns an easement in and over a portion of said 
tract of land for the protection of its said water supply and of the health 
of its citizens. It is alleged in the complaint and admitted by the 
demurrer that the defendant has unlawfully and wrongfully entered 
upon that portion of land constituting an easement of the town, and has 
cut and continues to cut and remove valuable timber from the premises, 
and that such trespass not only interferes with the enjoyment of the 
easement but constitutes a menace to the health of the inhabitants of 
the town. 

This fact status produces the following question of law: Can the 
owner of the easement and the owner of the land maintain a joint 
action for damages heretofore accrued and at the same time restrain 
further trespass upon the land by the defendant? The law answers 
the inquiry in the affirmative, 

C.8., 7116, e¢ seg., prescribes certain regulations and supervision with 
respect to watersheds. OC. 8., 7123, provides certain regulations to be 
observed by persons residing or owning property on a watershed. It 
does not appear, however, that the defendant resides or owns any prop- 
erty on the watershed in question, but, on the contrary, it is specifically 
alleged that the plaintiffs own the fee and the easement superimposed 
thereon by a condemnation proceeding. 

An easement is an interest in land, and it has been held by this Court 
that a tenant and an owner may be properly joined in an action for tres- 
pass or remainderman and life tenant. See Balcwm vy. Johnson, 177 
N. C., 218, 98 S. E., 582; Nobles v. Nobles, 177 N. C., 248, 98 8S. E., 
715; Tripp v. Little, 186 N. C., 215, 119 S. E., 225; Gruber v. Hwhbanks, 
197 N. C., 280, 148 S. E., 246; Combs v. Brickhouse, 201 N. C., 366. 

Both plaintiffs have an interest in the land and the complaint states 
facts sufficient to ward off a demurrer. 

Reversed, 





ELIZA WILLIAMS anp L. W. WILLIAMS vy. BLUE RIDGE BUILDING 
AND LOAN ASSOCIATION, a Corporation, AND A. W. BURNS, JR., 
LIQUIDATING AGENT FOR THE CENTRAL BANK AND TRUST COMPANY. 


(Filed 21 November, 1934.) 
Evidence B a— 


A charge that the burden of convincing the jury by “clear, strong, and 
convincing proof’ means evidence convincing the jury to a “moral cer- 
tainty’ is held for error. The degrees of proof required in civil and 
eriminal actions, and definitions of same, are discussed by Mr. Justice 
Schenck, 
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AppEAL by the plaintiffs from Pless, J., at June Term, 1934, of Bun- 
comBEe. New trial. 

This was a civil action, instituted by the plaintiffs to restrain a sale 
under a certain recorded deed of trust, signed, and purporting to be duly 
acknowledged before a notary public, by the plaintiffs, to the Central 
Bank and Trust Company, as trustee, to secure an indebtedness to the 
Blue Ridge Building and Loan Association. 

It is alleged in the complaint that, while the feme plaintiff signed 
the deed of trust, she never appeared before the notary pubhe whose 
name is affixed to the certificate, and never, separately and apart from 
her husband, assented thereto. This allegation is denied in the answer. 
The case was submitted to the jury upon the following issue: 

“1. Did the notary public, Fenton H. Harris, take the private exami- 
nation of Eliza Williams touching her voluntary execution of the deed 
of trust dated 11 December, 1929, securing the sum of $7,000, recorded 
in Deed of Trust Book 305, page 292?’ Upon the issue being answered 
in the afirmative,.judgment was entered for the defendants, and the 
plaintiffs appealed, assigning errors. 


Harry A. Gorson for appellants. 
R. M. Wells and Martin & Martin for appellees. 


Scuenck, J. The appellants assign as error the following from the 
charge: “You enter the jury box with the presumption that the private 
examination was legally taken, and if that presumption is to be rebutted 
it must be done by the plaintiff, the burden being upon her, Eliza Wil- 
liams, to satisfy this jury by clear, strong, and convincing proof that the 
private examination was not legally taken. The phrase ‘clear, strong, 
and convincing proof’? means more than merely satisfying you, or satis- 
fying you by the greater weight of the evidence; it means she must fully 
satisfy you, that is, satisfy you to a moral certainty that the certificate 
signed by the notary public, Fenton Harris, is not correct, that her pri- 
vate examination was not taken.” 

We are constrained to hold that when his Honor, in explaining the 
meaning of the words “clear, strong, and convincing proof,” told the 
jury that the plaintiffs “must . . . satisfy you to a moral cer- 
tainty,” he required of the plaintiffs an intensity of proof not warranted 
or justified by the decisions of this Court, even in cases where it 18 
sought to set aside a solemn act of a judicial officer. If the quoted 
words had been omitted, the charge would have been in accord with 
Lumber Co. v. Leonard, 145 N. C., 339, where it 1s said: “The court 
should instruct the jury with the greatest care in cases of this character, 
and explain to them that the solemn act of a judicial officer is not to 
be lightly set aside, and certainly not upon a mere preponderance of 
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evidence, but only upon very clear, strong, and cogent proof, which 
should fully convince the minds of the jury.” But when the phrase 
“satisfy you to a moral certainty” was chosen his Honor adopted the 
language that this Court has universally used in criminal cases to define 
the clause “satisfy you beyond a reasonable doubt.” 

In this jurisdiction there are three degrees of proof required of the 
party upon whom the onus probandi rests. First, in ordinary civil 
actions the burden is to satisfy the jury by the greater weight of the 
evidence; and, second, in certain cases of an equitable nature, such as 
where it is sought to reform a written instrument, or prove the terms of 
a lost will, or to impeach the probate of a married woman’s deed, the 
burden is to establish the contention by clear, strong, and cogent proof; 
and, third, in criminal actions the burden is to show tae guilt of the 
accused beyond a reasonable doubt. Mllett v. Hllett, 157 N. C., 161; 
Montgomery v. Lewis, 187 N. C., 577. The first phrase, “greater weight 
of the evidence,” has been universally explained by “the preponderance 
of the evidence,” Butchers Supply Co. v. Conoly, 204 N. C., 677; the 
second phrase, “clear, strong, and cogent proof,” by evidence which 
“should fully convince,” Lumber Co. v. Leonard, supra; and the 
third phrase, “beyond a reasonable doubt,” by “to a moral certainty,” 
S.v. Schoolfield, 184 N. C., 721, 

When his Honor placed upon the plaintiffs the burden of establishing 
their contention “to a moral certainty” he took this case out of that line 
of cases requiring the second degree of proof, and placed it in the cate- 
gory of criminal cases requiring the third degree of proof. In this we 
think there was error, and therefore award a 

New trial, 





JOSEPH B. CHESHIRE, JR., anp J. C. ALLISON, REcEIVERS OF THE 
PARKER-HUNTER REALTY COMPANY, v. V. O. PARKER anp AMERI- 
CAN EMPLOYERS INSURANCE COMPANY. 


(Filed 21 November, 19384.) 


1. Fraudulent Conveyances C e—Form of question relating to solvency of 
corporation at time of transfer held not prejudicial. 

In an action seeking to establish fraud in the transfer ox corporate prop- 
erty by the president of the corporation in paying a preéxisting debt due the 
president's wife by the corporation, a question to the president asa witness 
in his own behalf as to whether he hada “feeling” the corpcration was solv- 
ent at the time of the transfers will not be held for reversible error where 
it appears from the witness’ answer that he understood the question to be 
as to his opinion of the solvency of the company at the times in question. 
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2. Same—Admission of testimony in this case held not prejudicial. 

In an action seeking to establish fraud in the transfer of corporate 
property by the president of the corporation in paying a preéxisting debt 
due the president's wife by the corporation, the admission of testimony by 
the president as a witness in his own behalf as to his present financial 
condition cannot be held for reversible error. 

3. Fraudulent Conveyances C g-—~ 

Instructions of the court upon the issue as to the solvency of the corpo- 
ration at the time of application of funds by the president thereof to a 
preéxisting debt due by the corporation to the president’s wife are held 
to be without error in this case. 

4, Fraudulent Conveyances A d— 


Transfer of corporate funds by the president of the corporation to a 
preéxisting debt due by the corporation to the president's wife is not 
wrongful and does not constitute wilful misapplication of the funds by 
the president, if at the time of such transfers the corporation is solvent. 


Apprax by plaintiffs from Grady, J., at April Term, 1934, of Wake. 
No error. 

This is an action to recover of the defendants the sum of $5,798.05, 

The plaintiffs are the receivers of the Parker-Hunter Realty Com- 
pany, a corporation organized under the laws of this State. They have 
been engaged in the performance of their duties as such receivers since 
their appointment on 20 August, 1930. 

Prior to his resignation on 22 July, 1980, the defendant V. O. Parker 
was the president and treasurer of the Parker-Hunter Realty Company 
and was in the active management of its business. 

Prior to 1 January, 1930, the defendant American Employers Insur- 
ance Company had executed and delivered to the Parker-Hunter Realty 
Company a bond, by which it agreed to reimburse the said company for 
any loss it might sustain, not to exceed the sum of $5,000, caused by the 
fraud, dishonesty, forgery, theft, embezzlement, wrongful abstraction, or 
wilful misappheation of its property by the said V. O. Parker, its presi- 
dent and treasurer. The said bond was in full force at all times between 
1 January, 1930, and 22 July, 1930. 

It is alleged in the complaint that at various times between 1 January, 
1930, and 22 July, 1930, the defendant V. O. Parker, as president and 
treasurer of the Parker-Hunter Realty Company, wrongfully abstracted 
and wilfully misapphed the sum of $5,798.05, the property of the said 
company. This allegation is denied in the answers filed by the de- 
fendants. 

There was evidence at the trial tending to show that at various times 
between 1 January, 1930, and 22 July, 1930, the defendant V. O. Parker, 
as president and treasurer of the Parker-Hunter Realty Company, di- 
rected the secretary of said company to issue its checks payable to him, 
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and that the amounts of these checks were charged to him, with the 
understanding that the aggregate of such amounts should be credited on 
a note for the sum of $14,200, executed by the Parker-Hunter Realty 
Company and payable to Mrs. Annie L. Parker, his wife. The con- 
sideration of said note was money which had been loaned :o the company 
by Mrs. Parker. The aggregate amount of these checks on 22 July, 
1930, was $5,798.05, and on said day the said amount was credited on 
the note of Mrs. Parker by the secretary of the company, pursuant to 
the instructions of Dr. J. Rufus Hunter, the successor of the defendant 
V. O. Parker, as its president and treasurer. 

The issues submitted to the jury were answered as follows: 

“1, Did the defendant V. O. Parker, while acting as president and 
treasurer of the Parker-Hunter Realty Company, between 1 January, 
1930, and 22 July, 19380, withdraw from the assets of said company the 
sum of $5,798.05, and apply the same on a preéxisting debt due his 
wife by said company? Answer (by consent): ‘Yes.’ 

“2. If so, at the time of said withdrawal was the Parker-Hunter 
Realty Company insolvent? Answer: ‘No.’ 

“3. Did the withdrawal of said funds and the application to the pre- 
existing indebtedness amount to a fraud, or to a wrongful abstraction, 
or to a wilful misapplication, as alleged in the complaint? Answer: 
“N o.’ 2 

From judgment that they recover nothing of the defendants, or either 
of them, the plaintiffs appealed to the Supreme Court, assigning as 
errors the rulings of the court on plaintiffs’ objections to the admission 
of evidence, and instructions of the court to the jury. 


Paul F. Smith and Murray Allen for plainttffs. 
Bunn & Arendell for defendant V. O. Parker. 
J. M. Broughton for defendant American Employers Insurance Com- 


pany. 


Connor, J. The contentions of the plaintiffs that there was error in 
the refusal of the court to sustain their objections to questions ad- 
dressed to the defendant V. O. Parker while testifying as a witness for 
the defendants, as to whether or not he had a “feeling” that the Parker- 
Hunter Realty Company was solvent at the times he withdrew sums of 
money from its treasury and applied the same as payments on Mrs, 
Parker’s note, and as to his present financial condition, cannot be sus- 
tained. The answer of the witness to the first question showed that 
he understood that he was asked his opinion as to the solvency of the 
company at the times he caused the checks to be issued to him by the 
secretary of the company. The jurors, as intelligent men, could not 
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have been improperly influenced by the question to or by the answer of 
the witness with respect to his present financial condition. 

The plaintiffs did not object to the issues submitted by the court to 
the jury, but tried their case on the theory on which the issues were 
drawn. There was evidence tending to show the solvency of the com- 
pany at the times of the withdrawal and application of the money. 
This evidence was submitted to the jury under instructions which are 
free from error. Assignments of error based on exceptions to these 
instructions are not sustained. 

If the Parker-Hunter Realty Company was solvent at the time the 
money was withdrawn by the defendant V. O. Parker and applied by 
him as payments on Mrs. Parker’s note, as the jury found, then such 
withdrawal was not wrongful, and such application was not a wilful 
misapplication. There was evidence tending to show that the directors 
of the company knew and approved of the action of the defendant V. O. 
Parker. There was no evidence tending to show that such action was 
fraudulent. 

The judgment is affirmed. 

No error. 





W. G. SMITH anp His Wire, ORA H, SMITH, v. THE FINANCE COMPANY 
OF AMERICA. 


(Filed 21 November, 1934. ) 


1. Process B d— 
A foreign corporation, having property and doing business in this 
State and not having a process agent here, may be served with summons 
by service on the Secretary of State, in accordance with C. 8., 1137. 


2. Limitation of Actions B e— 

The nonresidence of a foreign corporation will not prevent the running 
of the statute of limitations in its favor where constantly from the 
acerual of the cause of action it might have been served with summons 
under the provisions of C. 8., 11387. 


3. Limitation of Actions A b— 

An action to recover the statutory penalty for usury, C. S., 2306, is 
barred after the lapse of two years from the accrual of the cause of action 
in the absence of disability or nonresidence affecting the running of the 
statute. C. S., 442 (2). 


Appr by plaintiffs from Grady, J., at June Term, 1934, of Wake. 
Affirmed. 

This is an action to recover of the defendant the statutory penalty 
for usury. C.58., 2306. 
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Among other defenses relied on by it, the defendant in its answer 
pleads the statute of limitations, C.S., 442 (2). The fects with respect 
to this defense were agreed on by the parties to the action. They are 
as follows: 

1. The plaintiffs are citizens of the State of North Carolina and resi- 
dents of Wake County, in said State. 

2. The defendant is a corporation, organized under the laws of the 
State of Delaware, with its principal office in the city of Baltimore, in 
the State of Maryland. It has not been domesticated in the State of 
North Carolina, and at the date the cause of action alleged in the com- 
plaint accrued it did not have, nor has it at any time since said date 
had in this State, a process agent on whom summons cr other process 
could be served. It has, however, since said date continuously, until 
the commencement of this action, owned property and cone business in 
this State. 

3. The summons in this action was issued on 28 September, 1933, 
and was served on Stacey W. Wade, Secretary of State of North Caro- 
lina, under the provisions of C. §., 1137. The cause o7 action alleged 
in the complaint accrued more than two years prior to 28 September, 
1933, 

On these facts the court was of opinion, and accordingly adjudged, 
that the action of the plaintiff is barred by the statute of limitations, 
and that for that reason the plaintiffs cannot maintain this action. 

The plaintiffs appealed from the judgment to the Supreme Court, 
assigning error in the judgment. 


J.A. Thebault for plainteff. 
J. LL, Emanuel and Oscar Leach for defendant. 


Connor, J. Under the provisions of C. S., 1137, where a corporation 
having property or doing business in this State, whether incorporated 
under its laws or not, has failed to have an officer or agent in this State 
upon whom service of process in an action begun in a court of this State 
against such corporation may be served, such process may be served on 
the Secretary of State by leaving a copy of the process with him. In 
such case the Secretary of State 1s required by the statute to mail the 
copy to the president, secretary, or other officer of the corporation, upon 
whom, if he was a resident of this State, service could be made. A 
service of process under the provisions of the statute is valid. In 
Lunceford v. Association, 190 N. C., 314, 129 8S. E., §05, it is said: 
‘“‘And in case of foreign corporations doing business in this State without 
complying with the provisions of said section, we have held that valid 
service of process may be made under this statute in the manner indi- 
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cated, as well as on officers and agents of such corporations under the 
general provisions of C. S., 483.” 

In the instant case such service could have been made on the defendant 
at the date the cause of action alleged in the complaint accrued. For 
that reason the statute of hmitations (C. S., 442 [2]|) began to run at 
the date the cause of action accrued, and as service could have been 
made under the statute at any time before the commencement of this 
action, the statute continued to run against the plaintiffs. The defend- 
ant, although a nonresident or foreign corporation, was at all times 
from the date the cause of action accrued until the commencement of 
this action subject to the jurisdiction of the courts of this State. Stecle 
v. Telegraph Co., 206 N. C., 220, 173 8. E., 583. For that reason, two 
years haying elapsed from the date the cause of action accrued to the 
date of the commencement of the action, the action is barred. See 
Anderson v, Fidelity Co., 174 N. C., 417, 93 8. E., 948, where it is said 
that “it is established with us that when a foreign corporation has com- 
phed with provisions of our statute, Rev., sec. 1243 (C. 8., 11387), by 
maintaining an agent in the State upon whom valid service of process 
may be had, our statute of limitations is available for its protection as 
in case of citizens and residents within the State, and a perusal of this 
well-considered decision (Voltvar v. Cedar Works, 152 N. C., 656, 68 
S. E., 200), and others to ke import, will show that the principle is not 
restricted to cases where there has been formal coinpliance with the 
statutory requirements for domesticating these corporations and the ap- 
pointment of process agents, but extends and should apply to all cases 
where such corporations doing business or holding property within the 
State have been coutinuously for the statutory period subject to valid 
service of process, so as to confer jurisdiction on our courts to render 
binding judgments in personam against them.” 

There 1s no error in the judgment. It is 


Athrmed. 





STATE v. BASCOM G. GREEN anp LESTER GREEN. 


(Filed 21 November, 1934.) 
1. Homicide B a— 

Where a conspiracy is formed to rob a bank, and murder is committed 
by one of the conspirators in the attempt to perpetrate the erime, each 
conspirator is guilty of murder in the first degree, C. 8., 4200, and it is 
immaterial which one of them fired the fatal shot. 
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2. Criminal Law H a— 

Where the testimony of a defendant at the trial amounts to a confession 
of the crime charged, and is sufficient for conviction of both defendants, 
the refusal of a motion for continuance cannot be held for error, since a 
continuance would have availed defendants naught. 

3. Same— 

A motion for continuance is addressed to the sound discretion of the 
trial court. 

4. Indictment B d— 

It is not error for the trial court to refuse a separate trial on each of 
two counts in an indictment charging defendants with conspiracy to rob 
and with murder committed in the attempt to perpetrate the robbery. 
C. 8., 4622. 

5. Homicide H f— 


Where the jury convicts a defendant of murder in the first degree, the 
court must disregard the jury’s recommendation of mercy. 


Apprrat by defendants from Warlick, J., at February Term, 1934, of 
ALEXANDER. 

Criminal prosecution, tried upon indictment charging the defendants 
B. G. Green and Lester Green, and two others, in one count, with con- 
spiracy to rob the Merchants and Farmers Bank of Taylorsville, and, 
in a second count, with the murder of T. C. Barnes, committed in the 
attempted perpetration of said robbery. 

The State’s evidence tends to show a conspiracy on the part of Mike 
Stefanoff and B. G. Green, and the latter’s son, Lester Green, and 
son-in-law, R. E. Black, to rob the Merchants and Farmers Bank of 
Taylorsville on Saturday, 29 July, 1933, which was attended with fatal 
consequences to the cashier, T. C. Barnes, and serious injury to the 
assistant cashier. All four entered the bank, not together, but two at 
the time, according to design, and “the shot fired by Lester Green hit 
Mr. Barnes.” Barnes died the following day. 

Stefanoff and Black were apprehended, tried and convicted (S. v. 
Stefanoff and Black, 206 N. C., 443), while the two Greens fled the 
vicinity, going first to High Point, then into a number of states, and 
finally into Tennessee, where they were arrested on 17 February, 1934. 
Both confessed while in jail. 

The bill of indictment was returned at the September Term, 1933. 
The defendants were arraigned on 19 February, 1934, the first day of 
the term, and the trial set for Wednesday, 21 February, 

Motions for continuance and change of venue overruled; exception. 
Jury ordered from adjoining county. C.S., 473. 

Defendants moved for a severance of the two counts in the bill of 
indictment. Overruled; exception. 
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The defendant B. G. Green was offered as a witness on behalf of 
himself and Lester Green, and testified in substance as follows: We went 
in the bank. Black and Stefanoff went in first and I was right next to 
Black and my boy behind me. . . . Stefanoff walked up to the 
window with a quarter or half-dollar and told Mr. Barnes (the cashier) 
he wanted it changed. Mr. Barnes did like he was going to get some 
change and walked back. Stefanoff commenced shooting. He must 
have shot Barnes five or six times. He was shooting with an auto- 
matic. . . . Yes, I had a gun. We went in to get the money. 
Stefanoff was to hold up the cashier; Black was to take care of the other 
man (Mr. Little, the assistant cashier) ; I was to watch the front door; 
Lester was to take the money. That was agreed upon down at High 
Point. . . . That is right. Me and my-son and Black and Stef- 
anoff had all agreed to come up here and rob this bank. . . . Lester 
didn’t want to come. . . . Stefanoff said fifteen or sixteen thou- 
sand dollars was coming in on Saturday and we would rob it on that 
day. That is what he said. He said he knew all about it. Lester did 
not have a gun. He was to pick up the money and put it in a sack. 
Black and Stefanoff and I were the ones that had the guns. 

I shot Mr. Little because he looked like he was going to turn to shot 
my boy. . . . Weranout without getting the money. . . . Yes, 
I came back to tell the truth. 

Verdict as to B. G. Green: “Guilty of murder in the first degree.” 

Verdict as to Lester Green: “Guilty of murder in the first degree, 
and we ask the mercy of the court.” 

Judgment as to each defendant: “Death by electrocution.” 

The defendants appeal, assigning errors. 


Attorney-General Brummitt and Assistant Attorneys-General Seawell 
and Bruton for the State. 
J. Archie Myatt for defendants. 


Sracy, C. J., after stating the case: In view of the defendant’s own 
testimony, which amounts to a confession of guilt, it would seem the 
questions sought to be presented are academic. ‘The evidence offered by 
the State tends to show that Lester Green fired the fatal shot, while the 
defendants say Mike Stefanoff was the actual killer. The difference is 
not material on the present record. 

When a conspiracy is formed, as here, to rob a bank, and a murder is 
committed by any one of the conspirators in the attempted perpetration 
of the robbery, each and all of them are guilty of the murder. S. v. 
Stefanoff, 206 N. C., 443; S. v. Bell, 205 N. C., 225,171 S. E., 50. It 
is provided by C. 8., 4200, that a murder “which shall be committed in 
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the perpetration or attempt to perpetrate any . . . robbery, burg- 
lary, or other felony, shall be deemed to be murder in the first degree.” 
S. v. Satterfield, ante, 118; S. v. Donnell, 202 N. C., 782, 164 
S. E., 352; 8S. v. Miller, 197 N. C., 445, 149 S. E., 590; wy. v. Logan, 161 
N. C., 285, 76 S. E., 1. The record discloses no evidence of a lesser 
degree of homicide. S. v. Spivey, 151 N. C., 676, 65 &. E., 995; S. v. 
Ferrell, 205 N. C., 640, 172 S, E., 186; S. v. Myers, 202 N. C., 351, 
162 S. E., 764. 

In the light of the confession made on the witness stand, a continuance 
would have availed the defendants naught. S.v. Keeter, 206 N. C., 482. 
Furthermore, this was a matter resting in the sound discretion of the 
trial court. S. v. Whitfield, 206 N. C., 696. 

Nor was it error to refuse the defendants a separate trial on each 
count in the bill. C. S., 4622; S. v. Stephens, 170 N. C., 745, 87S. E., 
131. Indeed, the attempted robbery and murder having arisen out of 
the same conspiracy, a separate trial on one of the counts in the bill 
might have precluded a subsequent prosecution on the other. S. »v. 
Clemmons, ante, 276; S. v. Bell, supra. 

The jury’s recommendation of mercy for Lester Green, evidently made 
in recognition of his hesitancy to enter the conspiracy, was properly 
disregarded as surplusage. S. v. Matthews, 191 N. C., 378, 1381S. E., 
743; 8. v. Llancock, 151 N. C., 699, 66 S. E., 187. 

No vitiating error having been made to appear, the verdict and judg- 
ment will be upheld. 

No error. 





JOHN B. SOWELL vy. TRAVELERS INSURANCE COMPANY. 
(Filed 21 November, 1984.) 


Insurance F e—Employee held insured under lower group of employees 
and nonsuit was properly entered in action to recover under higher 
group. 

Employees under a group policy of insurance were divided into two 
classes, in accordance with their position with the company, a higher 
premium being deducted from the salaries of the higher group and the 
higher group being insured for a larger amount. Plaiutiff, with knowl- 
edge of the two classes and of the premiums of each, was promoted from 
the lower class to the higher class, and the deductions from his salary 
for the insurance correspondingly increased, and was thereafter demoted 
to the lower class, but the employer continued to deduct from his salary 
the premiums for the higher class, but insurer did not receive such over- 
charge. Plaintiff thereafter became disabled under the terms of the 
policy, and insurer paid him the insurance for the lower class and the 
employer tendered him the overcharge of premiums. Plaintiff brought 
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this action to recover of the insurer the amount of insurance for the 
higher class: Held, insurer's motion as of nonsuit was properly allowed. 
Deese v. Ins. Co., 204 N. C., 214, is distinguished. 


SCHENCK, J., took no part in the consideration or decision of this case. 


AppEAL by plaintiff from Schenck, J., at February Term, 1934, of 
BuNcomBE, 

Civil action to recover on a certificate of group insurance issued by 
defendant to plaintiff as an employee of Rogers Store, Inc., a subsidiary 
of Southern Grocery Stores, Ine. 

The schedule of insurance set out in the master policy issued by 
defendant to the employer shows $1,000 for “Managers” and $3,000 
for “Superintendents.” The amount deducted monthly for managers 
was sixty cents and for superintendents, $1.80. The policy provides: 
“Ii the employee’s occupation or position shall change so as to place 
hin in a different class, the amount of his insurance shall, on the date 
such change becomes effective, change to the amount provided in the 
above table for the class in which his new occupation or position shall 
place him.” 

The plaintiff was originally employed as manager. On 1 February, 
1928, he was promoted to superintendent, which position he held until 
August, 1930, when he was demoted to manager. Huis insurance and 
the monthly premiums to be retained increased or decreased as the 
plaintiff was promoted or demoted. 

After plaintiff was demoted from superintendent to manager, the 
employer continued to deduct the higher premium until the overcharge 
amounted to $8.40. 

The plaintiff has been paid by the defendant $1,000, the amount due 
a manager under the policy, and his employer has tendered him the 
overcharge of $8.40. He sues for $2,000, the difference between the 
amount paid him by the defendant and the amount he would have been 
entitled to receive had he remained superintendent up to the time of 
his disability. The basis of his claim is that he was overcharged by his 
employer after his demotion from superintendent to manager. This 
excess or overcharge was never paid to the defendant. 

The court, being of opinion that the defendant had discharged its full 
liability under the policy, dismissed the action as in case of nonsuit, and 
the plaintiff appeals. 


Richard H. Moser and C. C. Jackson for plainteff. 
Johnson, Rollins & Uzzell for defendant. 


Stacy, C. J., after stating the case: The nonsuit is correct. The 
plaintiff knew the amount of his insurance, as well as the monthly pre- 
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miums to be deducted by the employer, changed back and forth accord- 
ingly as he was demoted or promoted from one classification to another. 
With this knowledge he cannot, while manager, be heard to say he was 
superintendent. 

In the case of Deese v. Ins. Co., 204 N. C., 214, 167 S. E., 797, cited 
and relied upon by plaintiff, the employee had no such knowledge or 
information. The two cases are not alike. 

Affirmed. 


Scuenck, J., took no part in the consideration or decision of this case. 





STATE v. J. H. GULLEDGE. 
(Filed 21 November, 1934.) 


1. Criminal Law I k— 

A special verdict that fails to find facts essential to an adjudication of 
defendant’s guilt or innocence is fatally defective and a venire de novo 
will be ordered on appeal. 

2. Criminal Law L e— 


The State may appeal from acquittal of defendant up 2n a special ver- 
dict, although the verdict is fatally defective in that it fails to find facts 
essential to an adjudication of defendant’s guilt or innocence. C.58., 4649. 


ApPrEAL by the State from Sink, J., at August Term, 1934, of Mxrcx- 
LENBURG. 

Criminal prosecution, tried upon warrant charging the defendant with 
feloniously failing (1) “to comply with city ordinance by cruising from 
place to place in a taxicab and picking up passengers”; and (2) “also 
failing to have insurance covering taxicab No. 1 of the Safety Cab 
Company.” 

Judgment of guilty and fine on both counts in the Recorder’s Court, 
from which the defendant appealed, and was tried de novo in Superior 
Court. 

Upon motion, the solicitor was allowed to amend “so as to set out the 
ordinances referred to in the warrant.” 

The following special verdict was returned in the case: 

“The jury finds that the defendant committed the acts prohibited by 
the ordinances, as set out in the amendment to the warrant, upon the 
date stated in the warrant. If upon said facts the defendant is guilty, 
the jury then finds him guilty. If upon said facts he is not guilty, 
the jury finds him not guilty.” 
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The court being of opinion that the ordinances are void under author- 
ity of S. v. Sasseen, 206 N. C., 644, adjudged the defendant not guilty 
upon the special verdict. The State appeals, assigning errors. 


Attorney-General Brummitt and Assistant Attorneys-General Seawell, 
Bridges, and Orr for the State. 
J. L. DeLaney for defendant. 


Stacy, C. J. The special verdict is fatally defective in that it fails 
to find the facts essential to an adjudication of the defendant’s guilt or 
innocence. S. v. Yount, 110 N. C., 597, 15 S. E., 231; S. v. Finlayson, 
113 N. C., 628,18 8S. E., 200; 8S. v. Colomal Club, 154 N. C., 177, 69 
S. E., 771; S. v. Hanner, 143 N. C., 632, 57 8S. E., 154, 24 L. R.A. 
(N. 8.), 1. Hence, a ventre de novo must be ordered. S. v. Blue, 84 
N. C., 807. The case stands as if there had been a mistrial. S. v. 
Curtts, 71 N. C., 56. 

But defective as it 1s, the verdict is such as to warrant an appeal by 
the State. C.S., 4649; S. vo. Hwing, 108 N. C., 755, 13 8. E., 10; 8. v. 
Robinson, 116 N. C., 1046, 218. E., 701; S. v. Gallzkin, 114 N. C., 832, 
19 3s. E.,152. 

Venire de novo. 





In RE WILL oF W. D. McCLELLAND. 
(Filed 21 November, 1934.) 


1. Executors and Administrators F e— 
Family settlements of estates are commended by the law. 


2. Appeal and Error K b— 


In this case proceedings after the consent judgment of the parties for 
the distribution of the estate in question being unauthorized, or irregular, 
all proceedings after the entry of the consent judgment are stricken out 
and the case remanded for adjustment of the rights of the parties in 
accordance with law. 


APPEAL by “heirs at law of W. D. MclLelland” from Harding, J., at 
June Special Term, 1934, of [rEDELL. 

Nondescript proceeding, started by a caveat to the will of W. D. 
McLelland, late of Iredell County, which resulted in a consent judg- 
ment, all the parties agreeing that the will should be declared valid and 
probated in solemn form; that three commissioners should be selected 
by the parties, or appointed by the clerk, to divide the real estate of the 
testator, etc. 
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Pursuant to this consent judgment, the clerk appointed three commis- 
sioners and specifically directed them how to divide the lands, including 
the “joint lands belonging to the estate of W. D. and H. A. McLelland.” 
This went beyond the terms of the consent judgment. 

Upon the coming in of the report of the commissioners, “the heirs at 
law of W. D. MecLelland” filed exceptions thereto, and Carrie Elliott 
MeLelland, widow and residuary legatee, filed answer to said exceptions. 
In this state of the record the matter came on for hearing at the June 
Special Term, 1934, of Iredell Superior Court, “and the court also being 
asked to construe the will of the late H. A. McLelland, which is made a 
part of this record, after hearing evidence, affidavits presented, and argu- 
ment of counsel,” a judgment was entered “on the whole record” and 
ordered spread on the special proceedings docket, from which the “heirs 
at law of W. D. McLelland” appeal, assigning errors. 


John M. Robinson, John G. Lewis, and Buren Jurney for appellants. 
Jach Joyner and Burke & Burke for appellee. 


Stacy, C. J. Neither the will of W. D. McLelland nor the caveat 
filed thereto is in the record. Hence, we are not advised as to what 
interest, if any, his “heirs at law” have in the subject-matter of the pro- 
eecding. The “case” apparently proceeded on the assurnption that the 
rights of the parties were settled by the consent judgment, but the order 
of the clerk, provided for therein, went beyond the terms of the consent 
judgment, and thereafter the w ill of H. A. McLelland, bzother of W. D. 
McLelaud, was introduced into the record, together w ith other matters. 

Family sei lemente are to be sormended (Tise v. Hicks, 191 N. C.,, 
609, 1382 8. E., 560), and much is permitted to be done by consent of the 
parties, but it is a little unusual for an issue of devisavit vel non, raised 
by a caveat to one will, to end with the construction of another, and all 
without pleadings, or chart or compass, by which the court may be 
guided. It is not stipulated in the consent judgment that exceptions 
may be filed to the report of the commissioners, nor does 1t contain any 
description of the lands sought to be divided. 

In the interest of a fair determination of the rights of the parties, it 
would scem that everything done subsequent to the entry of the consent 
judgment should be stricken out as unauthorized, and the parties allowed 
to proceed in some regular way to have their rights adjusted. 

Error and remanded. 


—s 
~] 
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STATE v. B. V. HOUPE. 


(Filed 21 November, 193-4.) 


1. Rape C e— 

Every clement of the crime of having carnal knowledge of a female 
child under sixteen years of age, 3 C. &., 4209, being supported by the 
State’s evidence in this case, defendant's motion as of nonsuit was prop- 
erly denied. 

2. Rape C b— 

In a prosecution under 38 C. S., 4209, it is not error to exclude evidence 
of improper relations between the prosecuting witness and another several 
months after the alleged erime of the defendant. 

3. Criminal Law G d— 

Testimony of conversations, offered to prove the facts therein alleged, 
is properly excluded when such testimony contains only conclusions of 
the witnesses of such facts. 


APPEAL by defendant from Harding, J., at January Term, 1934, of 
IREDELL. 

Criminal prosecution, tried upon indictment charging the defendant 
with carnal knowledge of a female child between the ages of twelve and 
sixteen, in violation of 38 C.8., 4209. 

The evidence of the State tends to show that on 8 September, 1932, the 
defendant first had illicit intercourse with the prosecuting witness, at 
that time an innocent and virtuous gitl fifteen years of age, and that this 
was repeated from time to time until 21 January, 1933, when the last 
act was committed. The prosecuting witness gave birth to a child on 
22 October, 1933. 

Demurrer to the evidence or motion to nonsuit overruled. Exception. 

The defendant offered evidence tending to impeach or question the 
chastity of the prosecuting witness on 8 September, 1932, Ed. Shocinaker 
being named ag consort. 

The defendant further offered to show friendly relations between the 
prosecuting witness and Ed. Shoemaker in April and May, 1933. This 
evidence was excluded. Objection; exception. 

The defendant also offered evidence of conversations between the 
prosecuting witness and her sister, relative to alleged improper relations 
with Ed. Shoemaker, and similar conversations between the sister of the 
prosecuting witness and their father. This evidence was excluded. 
Objection; exception. 

Verdict: Guilty as charged in the bill of indictment. 

Judgment: Eighteen months on the roads. 

Defendant appeals, assigning errors. 
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Attorney-General Brummiti and Assistant Attorneys-(teneral Seawell 
and Bruton for the State. 

Robert A. Collier, John R. McLaughlin, and J. G. Lewis for de- 
fendant. 


Stacy, C. J. The motion to nonsuit was properly overruled. Every 
element of the offense charged is supported by the State’s evidence. 
There was no error in excluding evidence of improper relations between 
the prosecuting witness and another several months after the alleged 
crime of the defendant. S. v. Lang, 171 N. C., 778, 87 5. E., 957; S. v. 
Malonee, 154 N. C., 200, 69 S. E., 786. 

Nor was it reversible error to exclude the conversations had between 
the prosecuting witness and her sister and those between the sister of 
the prosecuting witness and their father. These conversations were 
offered to prove the facts therein alleged, when in realitv they contained 
only conclusions of the witness. S. v. McLamb, 208 N, C., 442, 166 
S. E., 507; S. v. Melvin, 194 N. C., 394, 189 S. E., 762. 

While the appeal might well be dismissed for failure to comply with 
the rules, still the exceptions have been considered. 

No error. 





W.#H. H. JONES, ADMINISTRATOR OF RUSSELL L. JONES, DEcEAsSED, 
vy. WALTER L. BAGWELL. 


(Filed 21 November, 1934.) 
1. Trial D a— 


Upon motion as of nonsuit all the evidence is to be considered in the 
light most favorable to plaintiff, and he is entitled to every reasonable 
intendment thereon and every reasonable inference therefrom. C. S8., 567. 


2. Same— 


A mere scintilla of evidence, which raises only a susdicion, conjecture, 
guess, surmise, or speculation, is insufficient to resist a motion as of 
nonsuit. 


3. Automobiles C i— 


There must be a causal connection between the violation of a safety 
statute by the driver of an automobile and the injury in suit in order for 
such violation to render the driver liable in damages, 


4. Evidence K a— 


Nonexpert witnesses, who saw defendant’s car within a second or so 
after the accident in suit, are held competent to testify as to the speed of 
the car at the time they saw it. 
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5. Automobiles C b—Evidence that driver was exceeding speed limit held 
sufficient to be submitted to the jury. 

An automobile driven by defendant struck and killed a pedestrian as the 
pedestrian was crossing a street in a city at an intersection. There was 
testimony of witnesses to the effect that they heard the impact and imme- 
diately thereupon looked in that direction and saw defendant's car, that in 
their opinion it was then traveling over thirty miles an hour, that it was 
slowing up and came to a stop some 71 steps from the point of impact, 
that the thud of the impact was heard several hundred feet away, and 
that the foree of the impact knocked a hole in the pedestrian’s head, 
is held sufficient circumstantial evidence to be submitted to the jury on the 
question of whether the driver of the car at the time of the accident was 
exceeding the speed limit at the intersection in violation of N. C. Code, 
2618, and in violation of an ordinance of the city, N. C. Code, 2617 (a). 


6. Automobiles C i—Evidence that excessive speed was proximate cause 
of injury held sufficient to be submitted to the jury. 

There was evidence that defendant drove his automobile across a street 
intersection in a city at a rate of speed in excess of that allowed by stat- 
ute, ©. S., 2618, and an ordinance of the city. Plaintiff's intestate was 
struck and killed by defendant’s automobile at the intersection while 
intestate was attempting to cross the street. There was evidence that 
defendant was practically blind in one eye, but had normal vision in the 
other eye, that there was no traffic on the street at the time of the acci- 
dent, but that defendant had a clear view of the straight street, which was 
lighted by arc lamps at the intersections, and that defendant stated imme- 
diately after the accident that he did not see intestate until he was in 
front of the car’s headlights: Held, the evidence was sufficient to be sub- 
mitted to the jury on the question of whether the unlawful speed at which 
defendant was driving was the direct and proximate cause of injury to 
plaintiff's intestate. 


7. Negligence C a— 
Contributory negligence is plaintiff's negligent act concurring and co- 
operating with defendant’s negligence in producing the injury, and negli- 
gence and contributory negligence do not differ essentially, 


8. Negligence D b— 
The burden of proving contributory negligence is on defendant, and 
is ordinarily a question for the jury. 


9. Automobiles C i—Evidence held not to show contributory negligence 
barring recovery as matter of law. 

Iividence tended to show that defendant, who was practically blind, in 
one eve, drove his car thirty to forty miles an hour across a street inter- 
section in a city, and struek and killed plaintiff's intestate, who was walk- 
ing across the street at the intersection, that there was no traflic on the 
street at the time of the accident, and that the street was lighted at the in- 
tersection by an electric are lamp, and that there was nothing to obstruet 
defendant's view, and that defendant stated immediately after the acci- 
dent that he did not see plaintiff's intestate until he was in front of the 
ear, is held not to establish contributory uegligence as a matter of law 
in intestate’s failure to avoid the rapidly approaching car, the questions 
of contributory negligence and the last clear chance, raised by the plead- 
ings, being for the determination of the jury. 
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10. Judgments L a—Evidence in this action held not substantially identi- 
cal with evidence in former action nonsuited, and dismissal on plea 
of res judicata was error. 


This action to recover for the death of plaintiff's intestate upon allega- 
tions that intestate was killed as a result of defendant's negligent driving 
of an automobile, was instituted within one vear of nonsuit in a prior 
action to recover for intestate’s death in accordance with statute, C. 8., 
160, 415. Upon the plea of res judicata, the trial court found that the 
allegations and evidence in both actions were substantially identical, and 
dismissed the second action. It appeared on appeal that in the second 
action there was new and material evidence as to the rate of Speed de- 
fendant was driving his car at the time of the accident, and as to the 
operation of the car, in the first action the grayamen of the defense being 
that intestate jumped from behind ancther car in front of defendant’s 
ear, and in the second acticn there being evidence that there was no other 
car traveling on the street at the time of the aecident, ard that defendant 
did not see intestate until he was in front of defendant's car although 
defendant’s view was not obstructed: Jfeld, the evidence in the two 
actions was not substantially identical, and the judgment dismissing the 
second action was erroneous. 


APPEAL by plaintiff from Grady, J., at Second June Term, 1934, of 
Wake. Reversed. 

This was a civil action for actionable negligence, instituted by plain- 
tiff W. TL. I. Jones, administrator of Russell Jones, deceased, against 
defendant W. L. Bagwell to recover damages for alleged wrongful death 
of plaintiff’s intestate, which occurred in the city of Raleigh, about 
midnight, 21 December, 1929, or the early morning of 22 December, 
1929. This eause of action was first tried at Second April Term, 1931, 
of Wake Superior Court, before Judge G. V. Cowper, which resulted in 
a nonsuit. Upon appeal to the Supreme Court the judgment of nonsuit 
was affirmed by opinion rendered 21 October, 1981—201 N. C., 831. 
The present action was instituted on 12 April, 1932, and came on for 
trial before Judge Henry .\. Grady at Second June Term, 1934. 

At the close of plaintiff’s evidence the court below rendered the fol- 
lowing judgment: “This cause coming on to be heard before the court 
and jury, and the plaintiff having offered evidence and rested his case, 
and the defendant thereupon having moved the court for judgment as of 
nousuit; and it appearing to the court that the cause of action declared 
upon in the complaint is identical with the cause of action declared in 
the complaint filed in Jones against Bagwell, tried at the April, 1931, 
Term of Wake Superior Court, in which a nonsuit was entered at the 
close of plaintiff's evidence, which judgment of nonsuit, affirmed upon 
appeal, appearing in 201 N. C. Report, page 831; and it further appear- 
ing to the court that the evidence in the instant case is substantially 
the same as the evidence offered upon the trial of the first case; and it 
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further appearing to the court, in addition thereto, and the court being 
of the opinion that the plaintiff ought not to recover in any event upon 
the evidence offered in the instant case, the motion of defendant is 
allowed; and it is thereupon considered, ordered, and adjudged that the 
plaintiff be nonsuited, and that this action be dismissed at the cost of 
the plaintiff, to be taxed by the clerk of the Superior Court.” 

The plaintiff’s exceptions and assignments of error were as follows: 
“For that the court erred in granting defendant’s motion of nonsuit at 
the close of plaintiff’s evidence. 

“For that the court erred in rendering and signing judgment dismiss- 
ing the action as of nonsuit, as set out in the record.” 

The material and necessary facts will be set forth in the opinion. 


J.L. Emanuel, Bart M. Gatling, and Sam J. Morris for plaintiff. 
Douglass & Douglass and Sinms & Simms for defendant. 


Crarkson, J. At the close of plaintifi’s evidence the defendant made 
a motion for judgment as in case of nonsuit. OC. 8., 567. The court 
below sustained the motion, and in this we think there was error. 

Upon motion as of nonsuit all the evidence is to be considered in the 
hgeht most favorable to the plaintiff, and he is entitled to every reason- 
able intendment thereon and every reasonable inference to be drawn 
therefrom, 

It is well settled that the evidence must be more than a scintilla to be 
submitted to the jury. Jf it only raises a suspicion, a conjecture, a 
guess, a surmise, a speculation, it 1s not sufimient. Denny ro Snow, 
10 NOs Cte: Clas 

N. C. Code of 1931 (Michie), sec. 2618, in part, is as follows: “No 
person shall operate a motor vehicle upon the pubhe highways of this 
State recklessly, or at a rate of speed greater than is reasonable and 
proper, having regard to the width, traffic, and use of the highway, or 
so as to endanger the property or the hfe or limb of any person: Pro- 
vided, that no person shall operate a motor vehicle on any public high- 
way, road, or street of this State at a rate of speed in excess of : 

“CA) Twenty miles per hour in the built-up residential section of any 
village, town, or city: Provided, that on any highway, road, or strect 
entering any city, town, or village the built-up residential section shall 
be construed to begin at the first point, between which point and a point 
one thousand feet away on said strect, road, or highway where there 
are as many as elght residences.” . . . Part of (F) 1s as follows: 
“The governing body of every incorporated city or town shall have 
authority, by ordinance, to make reasonable street-crossing regulations.” 
Pubhe Laws of 1925, ch. 272. 
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Section 2617 (a), in part, is as follows: “This act shall not inter- 
fere with the regulations prescribed by towns and cities.’’ Public Laws 
of 1927, ch. 120. See sec. 2621 (46). 

Section 5 of the Traffic Ordinances of the city of Raleigh is as fol- 
lows: “It shall be the duty of every person driving or operating any 
vehicle to obey instantly any directions that may be given by a traffic 
officer; fo slow down upon approaching each street intersection or 
pedestrian in the street so as to pass such intersection or pedestrian at a 
speed not exceeding ten miles per hour; and in the case of a motor 
vehicle or street car, to sound the horn or bell of such vehicle or car, in 
warning upon the approaching of Hillsboro Street and Glenwood 
Avenue, to slow such vehicle or street car to five miles an hour, to sound 
horn or bell.” (Italics ours.) 

In Hendriz v. R. R., 198 N. C., 142 (144), is the following: “It is 
well settled in this jurisdiction that the violation of a town or city 
ordinance, or State statute, is negligence per se, but the violation must 
be the proximate cause of the injury. Ordinarily this is a question for 
the jury, if there is any evidence, but, if there is no evidence that the 
violation of the ordinance or statute is the proximate cause of the 
injury, this is for the court to determine.” There must be a causal 
connection between the violation of the statute and the -njury inflicted. 
Burke v. Coach Co., 198 N. C., 8 (13). 

Was there any or sufficient evidence to be submitted to the jury that 
defendant was exceeding the speed limit contrary to the law of the 
road? We think so. The evidence on the part of plaintiff was not 
direct, but circumstantial, yet under well-settled law he was entitled to 
every reasonable inference to be drawn from the evidenze. 

The testimony of Neill Hester was to the effect that he was driving 
a Model-T Ford sedan on Hillsboro Street, traveling east towards the 
Capitol, approximately one-half block away—some 200 feet—running 
fifteen to twenty miles per hour. 

He further testified, in part: “The first indication I had of this 
accident was when I noticed two headlights approaching me approxi- 
mately half a block away, and there was a jerk to this side; that would 
be toward my left, or toward the east side. No, it would be to the 
south side of Hillsboro Street; but when J noticed the lights going out 
I was not impressed even with that that an accident had occurred until 
I had traveled almost the length of the block going east, when I noticed 
a form, appearing to be a human form, lying in the middle of the car 
track, Then I saw somebody had been hit. . . . I saw the person, 
when I got there, was apparently dead or unconscious. I did not ex- 
amine his pulse to see if he were dead or not. There was a trickle of 
blood from under his head about five or six inches long. About that 
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time I noticed a car up the block, west from where the form lay, and I 
started up there to see if that was the car that figured in the accident, 
and got about one-third of the distance when I met a man walking 
towards me or towards the form, whom I later learned was Mr. Bagwell. 
I did not know him personally then. . . . I kept on going until I 
came to this car and went around to the front end of it and saw that 
the right headlight was mashed in and bent back, and that satisfied me. 

. . From the time I saw the hghts go out on Mr. Bagwell’s car, 
until I parked 1 in front of the A. & P. store, I did not see any cars pass 
going either in an easterly or westerly direction. . . . The car that 
struck this body was traveling west. To the best of my recollection, the 
head was lying west and the feet east. It was almost in a straight line 
between the car tracks. In other words, the body was lying on a north 
and south line in the north car tracks. . . . I presume that when 
the lights went out is when the body fell; that was the conclusion I 
arrived at, but I don’t know. . . . I should say that a person with 
ordinary vision, driving an automobile in a westerly direction at that 
point, could see everything that was at that intersection. . . . I was 
across the bridge when the lights went out on Mr. Bagwell’s car—I’d 
say 200 feet or more away.” 

M. F. Arnold testified, in part: “I just saw the spot of blood and 
the parked car. The spot of blood was right in this track (indicating 
on map), where this track goes to the barn. It was on the north side of 
Hillsboro. . . . I examined the place carefully. I saw Mr. Bag- 
well’s car and stepped the distance from the place I found the blood 
stains to his car. As I remember, it was 71 steps. . . . The head- 
lights were broken on the car. . . . The right front main headlight 
was bent back or around.” He further testified that, on the former 
trial, Bagwell told him plaintiff’s intestate “jumped out in front of his 
car and he could not avoid hitting him.” 

E. M. Waring testified, in part: “I was standing in front of the 
Manhattan Lunch Room on the corner of the intersection between, or 
on the corner of the intersection of Glenwood Avenue and Hillsboro 
Street, which 1s one block from the intersection of Hillsboro and West 
streets. I was standing on the south side of Hillsboro Street looking 
toward the north side, drinking a coca-cola. 

“My attention was attracted by hearing a thud as though a car struck 
a rough place in the street or hit something. It sounded like it might 
have hit a bag or something. I turned and saw this car come to a stop. 
I turned instantly upon hearing the noise. I turned to my right; to the 
east of where I was standing, and saw the automobile coming to a stop. 
I would say ut was going between thirty and forty miles an hour when 
[ first saw it, and coming to a stop. That was just a fraction of a second 


ost IN THE SUPREME COURT. [207 
JONES ©. BAGWELL. 


after it hit the object. I went up there and someone in the crowd said 
the car belonged to Mr. Bagwell. 

“The automobile was traveling in a westerly direction on Hillsboro 
Street. When I first saw it it was approximately twenty-five feet from 
the intersection of West and Hillsboro streets. . . . I turned my 
face to the right just a second from the time I heard the thud, Pll say 
the automobile was traveling not less than thirty miles an hour when I 
first saw it coming to a stop here in the vicinity of the billboard. 
There was no obstruction to the traffie in front of the Bagwell car until 
I got there; J did not see any traffic passing either in an easterly or 
westerly direction, west of West Street on Hillsboro Street. From the 
point where I first saw the Bagwell car until where it stopped, I would 


say, was 175 feet. I did not measure it or step it off. . . . There 
were no lights burning on the car when I first saw it. . . . It was 
after twelve at night and trafic had just about died down. There was 
practically no trafic. . . . LI had a clear view frora where I was 


standing to the point where the body lay. I saw the Bagwell car within 
a split second after it struch something, because I turned my head as I 
heard the noise. . . . When I first saw the Bagwel. car it had no 
lights on it. I had no difficulty in seeing it. When I saw it it had a 
street light between me and the street and I had a clear vision of the 
car. I could see that easily: . . . J was approximately a hundred 
feet from the corner to the bridge. I suppose anybody in the intersec- 
tion of West and Hillsboro streets, in the street, would have had a clear 
view of any car approaching from the east or west; I don’t know about 
anybody else. . . . That would have put me the distance away of 
the bridge, 80 or 90 feet, plus the total distance from the east end of the 
bridge back to the intersection of West and Hillsboro streets.” 

Ellis Lundy testified, in part: “On the night of 21 December, 1929, 
I was on Hillsboro Street at the hot-dog stand. I had just gotten out of 
the ear. I came from the west and was parked on the br.dge just before 
you get to the hot-dog stand. After I parked, I hearc: a thud sound 
from down towards the Standard Filling Station, which ‘s on the north- 
ern side of Hillsboro Street on the corner of West and Hillsboro. I 
turned my head and looked down there, and then I could see this fellow 
lying in the street. I ran down there to him. 

“When I turned my head I saw the Bagwell car. That was instantly, 
after the thud. It was coming west. It appeared to ke coming from 
toward the Capitol. J would say it was moving 40 miles an hour. Of 
course, I don’t know. It was a right good distance from me. That is 
my estimate. It was coming directly towards me. I was parked on the 
same side of the strect as the Manhattan Lunch. The Bagwell car con- 
tinued up to about the billboard and stopped there. 
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“T did not see any car traveling either in an easterly or westerly 
direction from the time I heard the thud until I got to the body. . . . 
I rushed down there and the fellow was bleeding from his eyes, ears, 
and mouth, and everywhere. I helped pick him up and put him in the 
ear. . . . I also went to the hospital. I held his head in my lap 
in the car. I got in the car first with my arms under his shoulders. 
There was a hole in his head about as big as your two knuckles, I think 
there was an are light at the center of the intersection of West and 
Hillsboro streets.” 

Eugene Utley testified, in part: “On 21 December, 1929, I was assist- 
ant manager of the store at 415 Hillsboro Street. The store was on 
the southeast corner of Hillsboro and West streets. . . . On the 
night of 21 December, 1929, from about 11:15 to a quarter after 12 I 
was dressing the window of the store. I had closed for business at ten- 
thirty. The windows were also closed and also the doors. J heard a 
very hard crash on the street. About thirty seconds later someone drove 
up in front of the store and said somebody had been hurt. It was 
My. Ilester of the Vews & Observer, who notified me; I found the body 
lying on the car track of Hillsboro Street, on the north side.” 

The testimony of the opinion of witnesses as to the speed of the death 
car was competent. 

In iichs v. Love, 201 N. C., 773 (775-776), is the following: “Sub- 
_ ject to the defendant’s exception, several witnesses who saw the sedan 
and at the time were impressed by its speed were permitted to express 
their estimate, some saying that in their opinion it was running at the 
rate of fifty miles an hour, and others at a rate not less than sixty. 

“Tn his Commentaries on Evidence, sec. 1264, Jones cited a large 
number of cases in support of the rule, which he states as follows: ‘A 
person of ordinary intelligence, having opportunity for observation, 1s 
competent to testify as to the speed at which an automobile was being 
operated at a given time. The rate of speed of an automobile on a 
public highway is a matter of which people generally have some knowl- 
edge. It is not a matter exclusively of expert knowledge or skill. As 
above stated, where the rate of speed of such a vehicle is material in an 
action, any person of ordinary ability and means of observation who 
may have observed the vehicle may give his estimate as to the rate of 
speed at which it was moving. The extent of his observation goes to the 
weight of his testimony. Lewis v. Miller, 70 A. L. R., 532, 549.” 

As to the reasonable inferences drawn from the evidence that defend- 
ant was exceeding the speed limit, are: (1) Two witnesses testified, in 
their opinion, immediately after the collision, defendant was running 
over 30 miles an hour. (2) The blow of the collision was heard several 
hundred feet away. (3) Defendant’s car stopped some seventy-one steps 
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away from bloodstains in the street. (4) Lundy’s testimony: “There 
was a hole in his head about as big as your two knuckles.” 

Was there any evidence that the speed of the car was the proximate 
cause of the injury? We think so. We think there was evidence to be 
submitted to a jury as to the causal connection between the speed of the 
car and the injury, and there was evidence to be submitted to the jury 
that the speed and operation of the car was the proximate cause of plain- 
tiff’s intestate’s death. The defendant had a clear vision of the inter- 
section of Hillsboro and West streets, which the evidence indicated plain- 
tiff’s intestate was crossing, going west at the time he was hit. There 
is evidence to be submitted to the jury that defendant was exceeding the 
speed hmit. It was also in evidence that defendant left the bowling 
alley on West Davie Street between 11:30 and 12 o’clock the night of 
the injury, where he had been bowling. 

H. I. Stell testified, in part: That in 1925 or 1926 “he told me one 
of his eyes was bad.” 

Dr. Louis N. West, eye, ear, nose, and throat specialist, testified, in 
part: “I know the condition of his eyes, in 1929, in December. He was 
practically blind in his right eye and had normal vision in his left eye. 
The vision of his right eye evidently was not capable of improvement.” 

In Craver v. Cotton Mills, 196 N. C., 330 (833), speaking to the sub- 
ject: “Accepting the familiar definition of proximate cause as that 
which in natural and continuous sequence, unbroken by any new and 
independent cause, produces an event.” 

Was there such contributory negligence on the par: of plaintiff’s 
intestate, on the facts and circumstances of this case, that this Court 
should so declare as a matter of law? We think not. The question 
was one of fact for a jury to determine. 

It is well settled that contributory negligence is plair.tiff’s neghgent 
act concurring and cooperating with defendant’s negligent act in pro- 
ducing injury. Negligence and contributory negligence do not essen- 
tially differ. Inske v. Walton, 198 N. C., 741. The burden of proving 
negligence is on plaintiff, that of contributory negligence is on de- 
fendant. : 

In Elder v. R. R., 194 N. C., 617 (619), citing authorities, is the 
following: “Originally, under C. S., 567, in cases calling for its applica- 
tion, there was some question as to whether a plea of contributory negli- 
gence (the burden of such issue being on the defendant) could be taken 
advantage of on a motion to nonsuit, but it is now well settled that such 
may be done when the contributory negligence of the plaintiff 1s estab- 
lished by his or her own evidence, as he or she thus proves himself or 
herself out of court.” 

In Hood v. Mitchell, 204 N. C., 180 (185), it is said: “It is rarely 
the case that the Court can hold as a matter of law, upon the allegations 
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of the complaint, or upon evidence offered by the plaintiff, that plaintiff, 
who has been injured by the negligence of the defendant, cannot recover 
damages resulting from such injuries, because by his own neghgence he 
contributed to his injuries. It is sufficient to say that this 1s not such 
a case.” 

The traffic ordinance of the city of Raleigh appheable is as follows: 
“To slow down upon approaching each street intersection, or pedestrian 
in the street, so as to pass such intersection or pedestrian at a speed not 
exceeding ten miles per hour.” 

The plaintiff’s intestate, as the evidence indicates, had worked at the 
Commercial National Bank and was there about 11:15 or 11:30 on the 
night of his death, and had told Yates Parker that he was going to walk 
home. .A direction to go to reach his father’s home on Tilden Street was 
to cross from east to west over the street imtersection, where he was 
killed. He was at a place he had a right to be and could presume that 
defendant would comply with the ordinance and not cross the inter- 
section at more than ten miles an hour. 

It was a matter of common knowledge that defendant, running his 
automobile at the estimated speed of from thirty to forty miles per 
hour, defendant was traveling a distance of from 44 to 58! feet as each 
and every second tolled. Five seconds previous to the accident defend- 
ant’s automobile was from 220 to 290 feet distant from the point of 
collision. 

W. N. Perry testified that defendant: “Made the statement that he 
saw him going toward the curb—moving, running; that he ran in front 
of the car; that he suddenly saw him in front of the car; and that he 
tried to pull away like this (indicating). I had heard him say two or 
three years before that he was having some trouble with his eyes. 

I don’t recall that he told me he saw Russell Jones jump from in front 
of another car in front of his car.” 

The evidence indicated at the time of the collision there were no other 
cars going or coming on Hillsboro Street. 

H. I. Stell testified that defendant: “Said the first time he saw 
Mr. Jones was when he was right in front of his headlights. I had 
heard about the condition of his eyes, but I did not know. He told me 
one of his cyes was bad. He made that statement in 1925 or 1926. 

. Q. Didn’t he also say that Mr. Jones suddenly ran from his left, 
right immediately in front of his car? A. I don’t remember his saying 
he ran in front. He said the first time he saw him was right in front 
of his headlights.” The evidence was to the effect that the defendant 
was practically blind in his right eye. 

Taking all the facts and circumstances, we think the question of con- 
tributory negligence was for the jury to determine. The plaintiff, in 
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his complaint, alleges: “Defendant negligently and unlawfully failed 
to keep a proper lookout for pedestrians rightfully in said street. De- 
fendant neghgently and wrongfully failed to stop lis ear after he saw, 
or by the exercise of ordinary care and prudence could have seen intestate 
in the act of crossing Hillsboro Street, at the intersection of West and 
Hillsboro streets.” 

In Moore v. Powell, 205 N. C., 636 (639), is the following: “In Goss 
a, Walliams, 196 N. C., 213 (221-222), the following able charge of 
Judge Sinclair in the court below was sustained: ‘You are instructed 
that even though the injured party through his own negligence placed 
himself in a position of peril, he may recover if the one who injured him 
discovered, or by the exercise of ordinary care could have discovered 
him in time to have avoided the injury. The defendant would not be 
relieved of lability by reason of the fact that he did not see him, but the 
law holds him to the responsibility of seeing what he could have seen by 
keeping a reasonably vigilant and proper lookout,’ ” 

The court below had before it the court papers and the printed record 
in the former action. The court below found that all court costs in the 
former action have been paid; and that the present acticn was brought 
within the time prescribed by C. S., 160 and 415. 

In the judgment of the court below is the following: “That the eyi- 
dence in the instant case is substantially the same as the evidence offered 
upon the trial of the first case, and it further appearing to the court, in 
addition thereto, and the court being of the opinion that the plaintiff 
ought not to recover, in any event, upon the evidence offered in the 
instant case. The motion of defendant is allowed.” And the plaintiff 
was nonsuited. 

We cannot hold with the able and learned judge in the court below 
that the evidence in this case was substantially the same as the evidence 
offered upon the trial of the first case, and the plaintiff ought not to 
recover in any event upon the evidence offered in the instant case. 

In Hampton v. Spinning Co., 198 N. C., 235 (240), it is said: “If the 
Supreme Court affirms the judgment of the trial court, he may, under 
C. S., 415, bring a new action within the period therein specified. But, 
if upon the trial of the new action, upon its merits, in 2ither event, it 
appears to the trial court, and 1s found by such court as a fact, that the 
second suit is based upon substantially identical allegation and sub- 
stantially identical evidence, and that the merits of the second cause are 
identically the same, thereupon the trial court should hold that the judg- 
ment in the first action was a bar, or res judicata, and thus end that 
particular litigation.” AMlidkiff v. Insurance Co., 198 N. C., 568; 
Fuquay v. BR. R., 199 N. C., 499. 

In the former case of Jones, Admr., v. Bagwell, 201 N. C., 831 (832), 
we find: “There was no direct evidence at the trial of this action tend- 
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ing to sustain the allegations of the complaint with respect to the rate 
of speed at which, or in the manner in which, defendant was driving 
his automobile at the time plaintiff’s intestate was struck and fatally 
injured. Plaintiff contends on his appeal to this Court that the evi- 
dence tends to show facts and circumstances from which the jury could 
have reasonably inferred that defendant was negligent, as alleged in the 
complaint. A careful consideration of all the evidence fails to sustain 
this contention. All the evidence shows that the unfortunate death of 
plaintiff’s intestate was the result of an unavoidable accident, for which 
defendant was not responsible. There was no crror in the judgment 
dismissing the action. It 1s affirmed.” 

There was new and material evidence as to the rate of speed which 
defendant was driving the car and the manner of its operation, when 
plaintiff’s intestate was killed. 

The new evidence was to the effect that shortly after midnight, 
21 December, 1929, defendant, suffering the complete lack of vision in 
his right eye, and while driving his automobile westerly along Hillsboro 
Street at a speed in excess of city ordinances and State law, and in vio- 
lation thereof, struck and fatally injured plaintiff’s intestate. So far as 
plaintiff’s evidence disclosed, there were no eye-witnesses to the exact 
instant of the collision, nor to the point of impact in the street. The 
nearest approach was the testimony of certain witnesses who said, sub- 
stantially, that hearing “a thud sound” of noise from the direction of 
the intersection, they saw defendant’s car “just a fraction of a second,” 
and “within a split second,” after hearing the impact, traveling from 30 
to 40 miles per hour, in a westerly direction, gradually slowing down, 
and stopping on the north side of Hillsboro Street a distance of about 
71 steps from where intestate’s body was found in the switch of the north 
ear track. That Hillsboro Street was a straight, wide-open street, with- 
out obstructions, with an are hght burning at the intersection. At the 
moment of impact no traffic or cars were moving in elther direction, 
east or west; and there were no obstructions to traffic and no cars parked 
on the north side of the street. 

It was in evidence that defendant, the first time he saw plaintiffl’s 
intestate, “he was right in front of his headlights.” 

Plaintiff’s evidence, on the former trial uncontradicted, was to the 
effect that defendant stated that intestate had jumped from in front of 
a car going east to a place immediately in front of defendant’s car; and 
such allegation was the gravamen of the defense. On the present trial, 
however, while one witness, Neill Hester, testified that he heard defend- 
ant make that statement, he also testified that he was in position to see, 
but did not see any east-bound car. Two other witnesses testified not 
only that defendant made no such statement to them, but that he told 
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them rather the contrary—that the first time he saw intestate was when 
the latter suddenly appeared in front of the headlights of his car, run- 
ning toward the curb, but so close that defendant could not avoid him. 

This constituted the sharp difference between the testimony offered by 
the plaintiff upon both trials; and was substantially new and materially 
different evidence, which plaintiff contended was not available on the 
former trial. 

For the reasons given, the judgment of the court below must be 

Reversed. 





R. F. BOYD, ADMINISTRATOR OF VIOLET OVERCASH, DEcEasEp, vy. ATLANTA 
AND CHARLOTTE AIRLINE RAILWAY COMPANY, SOUTHERN 
RAILWAY COMPANY, CRAMERTON MILLS, INC., anD DUKE POWER 
COMPANY. 

(Filed 21 November, 1984.) 


Negligence A c——Doctrine of attractive nuisance held not applicable to 
facts alleged in complaint in this action. 

Plaintiff’s intestate, a child eight years old, went upon a railroad 
bridge, and while throwing small stones from the tracks on the bridge into 
the water fifty feet below, lost her balance and fell into the deep water 
and drowned. The railroad bridge spanned water ponded by a dam to 
a great depth, and the bridge was near houses in which many children 
lived, including plaintiff’s intestate. One of defendants had constructed the 
dam which so ponded the water; one of defendants owned the houses and 
permitted and consented to the ponding of the water in the vicinity of its 
houses; and the other defendants were the owner and lessee of the rail- 
road bridge, which had been constructed without guard rails. On the 
bridge there was a raised section of concrete thirty-six inches wide which 
plaintiff alleged was used as a walkway by the public generally to the 
knowledge of defendants. Plaintiff sought to recover for intestate’s death 
on the theory that the condition existing at the place of the accident con- 
stituted an attractive nuisance, and that defendants knew or should have 
known that children, including the intestate, would be attracted to the 
place to their death: Held, defendants’ demurrer to the complaint on the 
ground that it failed to state a cause of action was properly allowed, the 
doctrine of attractive nuisance not applying to the facts alleged in the 
complaint. 


CLARKSON and SCHENCK, JJ., concur in result. 


Appgat by plaintiff from Stack, J., at March Term, 1934, of Mrcx- 
LENBURG. Affirmed. 

This is an action to recover damages for the death of plaintiff’s 
intestate. 

The plaintiff is the duly qualified administrator of Violet Overcash, 
who died in Gaston County, North Carolina, on 16 June, 1929. 
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This action was begun in the Superior Court of Mecklenburg County 
within one year after the death of plaintiff’s intestate. 

The allegations of the complaint on which the plaintiff seeks to 
recover in this action are as follows: 

“19. That on 16 June, 1929, Violet Overcash, a child less than eight 
years of age, in company with another girl of about the same age, left 
her home in the town of Cramerton, where her father lived, in a house 
belonging to the defendant Cramerton Mulls, Incorporated, and wan- 
dered away to and got upon the south, or west, end of the railway bridge 
belonging to the Atlanta and Charlotte Airline Railway Company, as 
owner, and to the Southern Railway Company, as lessee, which said 
bridge spans the South Fork of the Catawba River, as hereinbefore 
mentioned, said bridge having no guard rails, fence, or other equipment 
along the side thereof; and said children continued to walk along and 
over said railway bridge until they had reached a point near the center 
thereof. 

“90. That when Violet Overeash and her companion had reached a 
point near the center of said bridge they began to look at, and gaze 
upon, the broad expanse of water stretching away on both sides of said 
bridge, and Violet Overcash and her companion began throwing into the 
water far below, to see it splash, the small crushed stone used for ballast 
by the defendants Atlanta and Charlotte Airline Railway Company and 
the Southern Railway Company, and each of them. 

“21. That while Violet Overcash and her companion were about their 
childish play, and while attempting to throw the small pieces of crushed 
stone into the water beneath the bridge, as hereinbefore described, the 
said Violet Overeash lost her balance, stumbled and fell from the top 
and over the edge of said railway bridge, a distance of 45 or 50 feet, into 
the waters beneath thereof, and was drowned. That for a period of 
many hours thereafter vain attempts were made to recover her body, so 
deep was the water into which she fell. 

“92, That the death of plaintiff’s intestate, Violet Overcash, was the 
direct and proximate result of the wilful, wanton, and negligent acts 
and gross carelessness of the defendants, and was due solely, brought 
about, and caused by the joint and concurrent negligent acts and omis- 
sions of the defendants, and each of them. 

“(a) In that the defendant Duke Power Company built and con- 
structed, or owns and controls, the dam across the South Fork of the 
Catawba River, which said dam serves no purpose whatsoever in gen- 
erating electric current for said defendant, nor was it intended so to do, 
and dammed, backed up, and impounded the waters of the South Fork 
of the Catawba River, along the channel of said stream, and far out 
over the lands adjacent thereto, and upon, over, and across the lands 


392 IN THE SUPREME COURT. [ 207 
Boyp v. R. R. 


belonging to the Cramerton Mills, Incorporated, and upon, over, and 
across the lands and right of way of the defendants Atlanta and Char- 
lotte Airline Railway Company, as owner, and of the Southern Railway 
Company, as lessee, said water so dammed, backed up, and impounded 
being in varying depths, and having a maximum depth of eighteen or 
twenty feet, and said waters are near by and in close proximity to and 
within a few fect of the dwelling-houses belonging to the defendant 
Cramerton Mulls, Incorporated, and in which a great many of the 
operatives of said manufacturing plant hve, and did hve on the date 
hereinbefore mentioned; 

“(b) That the Duke Power Company, at all times hevein mentioned, 
maintained said dam as hereinbefore alleged, well knowing that said 
waters of the South Fork of the Catawba River were backed up to and 
near, and within a few feet of, many of the homes of tke operatives of 
the Cramerton Mulls, Incorporated, and when it knew, or by the exer- 
cise of ordinary care and observation upon its part could have known, 
and did know, that in a great many of said homes there were children of 
tender years, and who were totally lacking as to a sense of the danger 
connected with said waters, and well knowing at all times that to go in 
and play about waters of the kind and character herein mentioned was 
a weakness of a child’s mind; 

“(e) That the defendant Duke Power Company backed up and im- 
pounded the waters of the South Fork of the Catawba River upon, over, 
and across the lands and right of way of the Atlanta and Charlotte Air- 
line Railway Company, as owner, and of the Southern Railway Com- 
pany, as lessee, and underneath the bridge supporting the tracks of said 
defendant, when it knew, or by the exercise of ordinary care, caution, 
observation, and prudence upon its part could have known, and did 
know, that many of the children in the town of Cramerton, and espe- 
cially those nearby, would be attracted to, play about, on, over, and 
upon the bridge belonging to said railway defendants herein mentioned, 
and when it knew that there was nothing more attractive to a child’s 
mind than just such a scene as is viewed from the top of said bridge; 

“(d) That the Duke Power Company maintained said dam and 
backed up and impounded the waters of the South Fork of the Catawba 
River to a great depth over and across the right of way, and underneath 
the bridge belonging to the Atlanta and Charlotte Airline Railway Com- 
pany, as owner, and to the Southern Railway Company, as lessee, when 
it knew, or by the exercise of ordinary care, caution, observation, and 
prudence could have known, and did know, that there were many homes 
in which there were children of tender years near and in close proximity 
to said bridge belonging to the railway defendants herein mentioned, 
and that said bridge had no guard rails, fence, or other means to prevent 
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children that might wander upon said bridge from falling from said 
bridge and into the waters beneath thereof, and being drowned, in the 
way end manner in which plaintiff’s intestate was in fact drowned, and 
when said defendant knew, or by the exercise of ordinary care, caution, 
and prudence upon its part could have known, and did know, that said 
railway bridge, in its unguarded condition, and the waters bencath 
thereof, was such an attractive place as to invite and cause small children 
to go upon said bridge and be and become a place of great hazard 
and danger ; 

“(e) That the defendant Cramerton Mulls, Incorporated, permitted 
the Duke Power Company to dam, impound, back up, and overtlow its 
said lands adjacent to and nearby its said mill village, and said waters 
so backed up and inpounded was done with its full knowledge, consent, 
and approval, and more especially did said defendant permit said Duke 
Power Company to dam, back up, and impound said waters upon its 
premises, at and near the railway bridge belonging to the Atlanta and 
Charlotte Airhne Railway Company, as owner, and to the Southern 
Railway Company, as lessee, and nearby and in close proximity to the 
homes of its operatives, wherein were many children of tender years, 
when it knew, or by the exercise of ordinary care, caution, and prudence 
upon its part could have known, and did know, that said waters so 
backed up and impounded were dangerous to the life and limb not only 
of plaintiff’s intestate but to the other children of said town of Cramer- 
ton as well; 

“(f) That the defendant Cramerton Mulls, Incorporated, permitted 
the Duke Power Company to dam, back up, and impound the waters of 
the South Fork of the Catawba River, across and over its said premises, 
and near to and under the railway bridge hereinbefore mentioned, when 
it knew that many of its houses, occupied by its operatives and their 
families, were near and in close proximity to the south, or west, end of 
sald railway bridge, and when it knew, or by the exercise of ordinary 
care, caution, and prudence upon its part could have known, and did 
know, that there were no guard rails, fence, or other means to prevent 
children of tender years from going upon said bridge and falling there- 
from, in the way and manner m which plaintiff’s intestate did go upon 
said bridge and fell therefrom, and when it knew, or by the exercise of 
ordinary care and prudence could have known, tlt said railway bridge 
so located, and the waters beneath thereof constituted such a place as 
would attract children of tender years; 

“(o) That the defendants Atlanta and Charlotte Airline Railway 
Company, as owner, and the Southern Railway Company, us lessee, per- 
mitted the Duke Power Company to dam, back up, and impound the 
waters of the South Fork of the Catawba River, over, across, and 
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upon its lands and right of way, and underneath the bridge supporting 
their railway lines, to a great depth, in, near, and adjacent to the town 
of Cramerton, and near the homes of the residents thereof, when they, 
and each of them, knew, or by the exercise of ordinary care, caution, and 
prudence upon their part could have known, and did know, that in said 
homes there were many children of tender years; 

“(h) That the defendants Atlanta and Charlotte Airline Railway 
Company, as owner, and the Southern Railway Company, as lessee, built 
and constructed, or caused to be built and constructed, said railway 
bridge across and over the South Fork of the Catawba River at, near, 
and adjacent to the town of Cramerton, and the south, or west, end of 
said bridge was nearby and in close proximity to the homes of many of 
the residents of said town, and said bridge so built and constructed was 
forty or fifty feet above the waters underneath thereof, and on each side 
of said bridge was a raised section of concrete, about thirty-six inches in 
width, which was used as a walkway by the public in general in passing 
to and from the town of Cramerton to and from the Eagl2 Mills, and the 
town of Belmont, Gaston County, North Carolina, which the defendants, 
and each of them, well knew, or by the exercise of ordinary care, caution, 
and prudence upon their part could have known, and this plaintiff is 
informed, believes, and alleges that said sections were so used with the 
full knowledge, consent, and approval of said defendants, and each of 
them ; 

“(i) That the defendants Atlanta and Charlotte Airline Railway 
Company, as owner, and the Southern Railway Compar.y, as lessee, on 
the date hereinbefore mentioned had no guard rails, fence, or other 
equipment along the concrete sections, or walkways, which were located 
on each side of said bridge, to prevent anyone who might go upon said 
bridge from falling therefrom and into the waters below, when they, and 
each of them, knew, or by the exercise of ordinary care, caution, and 
prudence upon their part could have known, and did krow, that owing 
to the closeness of said bridge to many of the homes in the town of 
Cramerton, and in which children of tender years lived, that said chil- 
dren would go upon and play about said bridge, and when they knew, or 
by the exercise of ordinary care, caution, and prudence upon their part 
could have known, that said children going upon and playing about said 
bridge might and would fall therefrom and be killed, in the way and 
manner in which plaintiff’s intestate in fact was killed; 

“(}) That the defendants Atlanta and Charlotte Airline Railway 
Company, as owner, and the Southern Railway Company, as lessee, 
owned and maintained said bridge hereinbefore mentioned without any 
guard rails, fence, or other equipment along the edges or sides thereof, 
when they, and each of them, knew, or by the exercise of ordinary care, 
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caution, and prudence upon their part could have known, and did know, 
that owing to the view from the top of said railway bridge, and the 
broad expanse of water surrounding same, that the children in the 
homes hereinbefore mentioned would be attracted thereto and thereon, 
and would throw, or attempt to throw, the small crushed stones into the 
waters beneath, and that said children, in attempting to throw said 
stones, might and would fall into said waters and be drowned, in the 
way and manner in which plaintift’s intestate fell from said bridge and 
was drowned, and when they knew that said railway bridge, in its un- 
guarded condition, was dangerous and hazardous, and was a veritable 
death-trap for any child or children that might wander upon or be at- 
tracted to said bridge.” 

Each of the defendants filed an answer to the complaint, in which all 
the allegations therein relied on by the plaintiff as stating facts sufficient 
to constitute a cause of action against the defendants, or either of them, 
are denied. 

After the action was called for trial but before a jury was impaneled, 
each of the defendants demurred ore tenus to the complaint on the 
ground that the facts stated therein are not sufficient to constitute a 
cause of action against the defendants, or either of them. ‘The de- 
murrers were sustained, and the plaintiff duly excepted. 

From judgment dismissing the action the plaintiff appealed to the 
Supreme Court, assigning as errors the rulings of the court upon the 
demurrers, and the judgment dismissing the action in accordance with 
such rulings. 


ML. fettch, J. C. Newell, and Hl. L. Taylor for plaintiff. 

John M. Robinson and tlunter M. Jones for defendants Atlanta and 
Charlotte Airline Railway Company and Southern Railway Company. 

Cansler & Cansler for defendant Cramerton Mills, Inc. 

W. S. OB. Robinson and W. B. McGuire, Jr., for defendant Duke 
Power Company. 


Connor, J. The plaintiff on his appeal to this Court contends that 
on the facts alleged in the complaint, and admitted by the demurrers, the 
defendants, and each of them, are liable to the plaintiff for the damages 
which he has suftered by the death of his intestate on the principle 
which was announced and applied by the Supreme Court of the United 
States in the Turntable case (A. RB. v. Stout, 21 L. Ed., 745), and that 
for this reason the judgment dismissing the action should be reversed. 
This contention cannot be sustained. There was no error in the ruling 
of the court sustaining the demurrers, or in the judgment dismissing the 
action in accordance with such ruling. 
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The principle on which the Turntable case, supra, was decided was 
recognized by this Court as sound in Kramer v. R. R., 127 N. C., 328, 
37.8. E., 468. It was held, however, that the principle was not appli- 
cable to the facts shown by the evidence in that case, for that the cross- 
ties by which the plaintiff was injured were not piled on the land of the 
defendant, but on a street on which the land of the defendant abutted. 
It is said in the opinion in that case that “the principle announced in 
the Turntable case, supra, would not apply if the ties had been care- 
lessly piled on the defendant’s premises. The Turntabie decisions are 
necessarily based either on the idea that such machinery has such pecu- 
liar attractiveness for children as objects of play that when left un- 
locked there is an implied invitation to use them, or when not properly 
guarded it is so obviously dangerous to children as to call for diligence 
in the owner to take precautions against the dangers. ‘Those cases are 
exceptions to the general doctrine, and went to the very hmit of the law. 
Mere attractiveness of premises to children will not bring a case within 
that exceptional doctrine. Indeed, the plaintiff’s counsel, in his argu- 
ment here, stated that he did not contend for the application to this case 
of the principle laid down in the Y'urntable case, supra.” 

The soundness of the principle was conceded and its application in 
proper cases was approved in Briscoe v. Lighting and Power Company, 
148 N. C., 396, 62 S. E., 600. However, it was held by this Court that 
the principle was not applicable in that case. It is said in the opinion 
that “it must be conceded that the liability for injuries <o children sus- 
tained by reason of dangerous conditions on one’s premises 1s recog- 
nized and enforeed in cases in which no such liability accrues to adults. 
This we think sound in principle and humane in policy. We think the 
law is sustained upon the theory that the infant who enters upon prem- 
ises, haying no legal right to do so, either by permission, invitation, or 
license, or relation to the premises or its owner, 1s as essentially a tres- 
passer as an adult; but if to gratify a childish curiosity or in obedience 
to a childish propensity excited by the character of the structure or 
other conditions he goes thereon and is injured by the failure of the 
owner to properly guard or cover the dangerous conditions which he 
has created, he is liable for such injuries, provided the facts are such as 
to impose the duty of anticipation or prevision; that is, whether under 
all the circumstances he should have contemplated that children would 
be attracted or allured to go upon his premises and sustain injury.” It 
is further said in the opinion that “to allege simply that the machinery, 
including dynamos, engines, etc., in an attractive building in the popu- 
lous portion of a city ‘is calculated to attract and allure boys and others 
to see the machinery’ does not bring the case within the exception to the 
general principle. There is no suggestion that any boys had been at- 
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tracted or allured, nor is 1t even averred that the plaintiff was on the 
premises to see the machinery.” In that case it was held that the 
demurrer to the complaint should have been sustained. 

A judgment of nonsuit was reversed in Starling v. Cotton Mulls, 168 
N. C., 229, 84 8. E., 388. In that case the plaintiff’s intestate, a boy 
six years of age, fell into a reservoir on the defendant’s premises, and 
was drowned. The defendant had caused a fence to be constructed 
around the reservoir, but had failed to keep the fence in repair. Plain- 
tifi’s intestate crawled through a hole in the fence and fell into the 
reservoir. There was evidence tending to show that plaintiff’s intestate 
and other children had been accustomed to play about the reservoir, and 
that the defendant knew of this custom, and because of this eustom had 
caused the fence to be erected for the protection of the children. In the 
opinion in that case it is said: “It does not admit of debate that the fact 
that such a dangerous place was unguarded by a secure fence, where 
children of that age were allowed to play, was culpable negligence on the 
part of the officers of the defendant. The very fact that a fence had 
been put up of itself shows that these authorities were aware of the 
danger. To permit it to become dilapidated was negligence.” 

In Comer v. Winston-Salem, 178 N. C., 883, 100 S. 1., 619, it is said: 
“In this case the city was responsible for not maintaining an efficient 
railing, which would have prevented this child from getting through 
and falling twenty feet below upon the concrete bottom of the extension 
of the culvert. A small mesh, strong wire fence would have prevented 
such danger as this, and would have saved the life of the little one whose 
death was caused by leaning over the railing, or getting through it, to 
look at the gurgling, many-hued ripplings of the stream below.” A 
judgment for the plaintiff was affirmed. 

The instant case is governed by the law as stated in Kramer v. Rf. R., 
supra, and in briscoe v. Lighting and Power Company, supra. The 
facts alleged in the complaint and admitted by the demurrers do not 
bring this case within the class of cases which is governed by Starling 
v. Cotton Mills, supra, and Comer v. Winston-Salem, supra. 

The “attractive nuisance doctrine,” which is invoked by the plaintiff 
in this case, has been repudiated by a majority of the courts. In those 
courts in which the doctrine is recognized, it is said that “it needs very 
careful statement not to make an unjust and impracticable requirement.” 
See Lucas v. Hammond, 150 Miss., 369, 116 So., 536, 60 A. L. R., 1427. 

The judgment is 

Affirmed. 


Criarkson and Scuenck, JJ., concur in result. 
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HANNAH BRANNON, ADMINISTRATRIX OF THE ESTATES OF EDWARD AND 
TOMMY BRANNON, Deceased, v. J. H. SPRINKLE, JOHN A. 
SPRINKLE, ETHEL G. SPRINKLE, ELSIE S. LEAKE, anp H. H. 
LEAKE. 

(Filed 21 November, 1934.) 


1. Negligence A c—-Evidence held sufficient for jury upon doctrine of 
attractive nuisance. 

Allegation and evidence to the effect that defendants owned a certain 
lot of land for a number of years prior to the injury in suit, that upon 
the land was a deep reservoir twelve feet in diameter which was filled 
with water to within about two feet from the top, that the reservoir was 
unfenced and unprotected and had been allowed to remain in this condi- 
tion for a number of years, and that the reservoir was discernible from 
the sidewalk on the day the property was bought. by defendants, one of 
them being present, that there were paths across the yrroperty near the 
well which had been used by the publie generally and that for a number of 
years children in the neighborhood had played around the reservoir, catch- 
ing tadpoles and playing in the water, and that plaintiff's intestates, chil- 
dren four and seven years of age, had gone upon the property and were 
fishing in the reservoir for tadpoles, and fell in the reservoir and drowned, 
is held sufficient to take the case to the jury on the issue of defendants’ 
actionable negligence, the allegation and evidence tending to show an al- 
luring and attractive place to small children, existing upon the land to the 
knowledge of defendants, and that defendants had actual or constructive 
knowledge that the place was frequented by children of tender years, and 
failed to exercise due care to guard against the foresegzable dangers to 
children attracted to the premises, and that the deaths of? plaintiff's intes- 
tates were proximately caused by such failure. . 


2. Trial D a— 
Only the evidence favorable to plaintiff need be considered in passing 
upon the sufficiency of the evidence to be submitted toy the jury upon 
defendants’ motion as of nonsuit. 


8. Negligence A c—Application of doctrine of attractive nuisance. 

While a child who goes upon lands without legal right by permission, 
invitation, license, or relation to the premises or its owner is as much a 
trespasser as an adult, a child cannot be held to the same degree of care 
for its own safety, and where an owner permits a dangerous and exposed 
place, which is alluring and attractive to small children, to exist and 
remain unguarded on his lands, and has actual or constructive notice that 
small children habitually play at or near such place, so that their presence 
there and injury to them could be anticipated, the owner may be held 
Hable for injury resulting from his failure to properly guard against such 
dangers. 


4. Negligence D d— 
Where but one inference can be drawn from the evidence as to the 


proximate cause of the injury in suit, a new trial will not be awarded for 
the court’s failure to charge the jury upon the question. 


N.C.] FALL TERM, 1934. 399 


BRANNON ¥V, SPRINELE. 


5. Appeal and Error J e— 


Where but one inference can be drawn from the evidence, a new trial 
will not be granted for error in the charge of the trial court upon appeal 
from a verdict in accordance with the evidence. 


BrROGDEN, J., concurs in result. 


Connor, J., dissenting. 


AppreaL by defendants from Hill, Special Judge, at February Term, 
1934, of ForsytuH. No error. 

There were consolidated for the purpose of trial two cases, the plain- 
tiff in each being the same person, the mother and the administratrix of 
her infant child, the intestate in the respective cases being Edward 
Brannon, aged four years, and Tommy Brannon, aged seven years, and 
the defendants in each case being the same. 

Upon the plaintiff resting her case, the defendants moved the court 
to dismiss the action and for a judgment as of nonsuit, and upon denial 
thereof noted objection and reserved exception, and upon the close of all 
the evidence the defendants renewed their motion theretofore made, 
which was again denied, and objection and exception again noted and 
reserved. 

It is admitted that the plaintiff is the duly qualified administratrix of 
her deceased children, Edward and Tommy Brannon, and that the de- 
fendants, at the time alleged as well as before and after, were the owners 
of the land described in the complaint, located on Northwest Boulevard, 
in a populous section of the city of Winston-Salem. It is also not con- 
troverted that the intestates were drowned in a well or reservoir on said 
land on 30 May, 1981. 

These actions are instituted for the alleged wrongful death of said 
infant children, the intestates. 

From judgment in favor of the plaintiff the defendants appealed, 
assigning errors. 


J. O. Wagoner, R. M. Weaver, and Richmond Rucker for appellee. 
W. Reade Johnson for appellants. 


Scuenck, J. The determinative question in this ease, which is raised 
by the exception to the denial of the motion for a judgment as of non- 
suit, 1s whether there was sufficient evidence of actionable negligence, as 
alleged in the complaint, to be submitted to the jury. 

The plaintiff alleges, enter alia, “That upon the property described, 

the defendants did, on 30 May, 1931, and for a great while 
previous thereto, maintain and allow to remain in an unprotected, ex- 
posed, and unfenced condition a brick well which was some fifty feet, 
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more or less, deep; was of square dimensions, the opening of which was 
about twelve feet in diameter at the top; that stagnant water had been 
allowed to accumulate in said well to a depth of forty-seven or forty- 
eight feet, reaching to within approximately two feet of the top of said 
well, and vegetation had grown up from the walls and water, and trash 
and leaves had been allowed to accumulate on the surface of the said 
water in such a manner as to conceal and camouflage the true depth of 
said well. That for more than twenty years the public has used several 
footpaths which converged into one path at a point adjrcent to and by 
the side of said well, and the use of these footpaths was permitted and 
acquiesced in and allowed by the defendants and their predecessors in 
title to said property; and the defendants knew or shovld have known 
that the said well constituted a highly dangerous condition, not only to 
those who were using the said path but to all who might come upon said 
property; that the defendants knew, or should have known, that children 
of immature years frequently used the said paths and had been allowed 
by these defendants . . . to frequent the vicinity and the property 
upon which the said well was situated; that children of tender years 
were permitted and have been accustomed to playing around said well, 
fishing for tadpoles and engaging in other childish sports. That on or 
about 30 May, 1931, the plaintiff’s intestate, an infant child four years 
of age, while using the said path, or while present in the vicinity of said 
well, being attracted by the unusual and dangerous coadition, and in 
order to satisfy his childish curiosity, was tempted to the well, fell into 
the stagnant water which had accumulated and was drowned. That the 
negligence of the defendants In permitting the maintenance of the deep 
well or cistern in a densely populated seetion of the city without guard 
or barrier, in close proximity to a public thoroughfare and footpaths, 
when they knew, or by the exercise of ordinary care shot.ld have known, 
that small children in the vicinity, including this intestate, would hkely 
be attracted to the well or water pit which apparently afforded a place 
of recreation but in fact constituted a dangerous and hazardous condi- 
tion, constituted a constituent element of the proximate cause of the 
injuries sustained by the plaintiff’s intestate.” 

The foregoing excerpts are from the complaint wuecrein Edward 
Brannon is the intestate, and the complaint wherein Tommy Brannon 
is the intestate 1s identical, except it is alleged that he was seven years 
of age, 

These allegations, with the admitted facts, clearly state a cause of 
action, and if they are supported by any evidence the court correctly 
subinitted the case to the jury. 

John Moore, a ten-year-old boy, told a tragic story, with childlike 
simplicity, in these words: “I was down there where they were the 
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morning that they died. We were trying to catch tadpoles. There were 
no other children there with us that morning except my brother, and he 
is dead now. I saw Tommie and Edward when they fell in the hole. 
The little one fell in first. Ile was fishing for t tadpoles With 2 tin can. 
When the little one fell in the big one ainiped and tried to catch him. 
I didn’t do anything. Didn’t any people come there. The fire people 
got them out of the hole. We could reach the water with the can. 

. There wasn’t any top on the place where they fellin. . . . 
The brick wall was wide and had a flat top to it. It wasn’t necessary to 
get up on the wall to fish for tadpoles, but you could reach over it. 
Tomant Brannon did not climb up on the w all, but Edward, the four- 
vear-old one, did climb up on the wall and was fishing with a can, and 
fellin. Then Tommie jumped in. He didn’t have a string on the can, 
but had it in his hand.” 

Hannah Brannon, the mother, testified that she ran to the scene and 
jumped in the hole in which she was told her children had fallen; that 
the water was deeper than she was, because she went under and could not 
find bottom, and that she was unable to get out until somebody pulled 
her out. That she couldn’t do anything to help her children. That 
Edward was four years old and Tommy was seven. 

J. L. Snyder testified, in effect, that he was a member of the fire de- 
partment of Winston-Salem, and that his company reached the scene 
about thirty minutes after the clildren were drowned, and that the fire- 
men devised meas to get the clildren out by laying two ladders across 
the well. That the water in the hole was about two and a half fect from 
the top of the wall, and the wall was about two and a half feet high, so 
the water came up about to the top of the ground; that on the south side 
the wall was about even with the ground, and the slope of the ground 
tapered up the wall, the ground being a little sloping and the wall level; 
that the well around the hole was about two and a half or three feet 
above the ground on the north side, eighteen feet square, and made of 
brick. It was ninety-four feet from the center of the sidewalk on North- 
west Boulevard, on the south side of the property, to the ceuter of the 
hole. 

Peter Hogan testified substantially that he had known this property 
thirty-five years or longer. That when he first became acquainted with 
it the erty had it in charge and used it for a pump-house, and later on 
the «ity sold it. That this well was used once as a help for the reservoir 
the city had on the far side of the creek, and that water was pumped 
from 1t through a pipe to the reservoir over there and then to the larger 
reservoir up town. That there was a path that came down the bank and 
went by on the west side of this brick structure, within some four or five 
feet of it. That the path led on out across the branch and on up across 
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the hill, and that grown people and children all came across the property 
on this path; that there were two paths, one led to “Pittsburgh” and 
the other led to the Old Town Road and then into Cherry Street. 
That he lived at the top of the hill on Cherry Street and could see this 
property from his house. That there are other houses there and a 
school a good piece up Cherry Street. That children going to school 
came through this lot where the hole is. There is a church on Cherry 
Street and people going to church came across that lot. That he had 
seen children playing ball and one thing and another down in that 
bottom, seen them down there often. They had a little flat on yon side 
of the well, between there and the branch, had a nice httle place there 
where they would play ball; and then they played somet:me down below 
there further in the meadow place. 

Celia Harrington’s testimony in chief, as set forth in “he record, is as 
follows: “I lived down on Northwest Boulevard on 30 May, 1931, just 
angling across the street from the hole; I could see it from my porch. 
I had lived there about six years, and during that time have observed 
children playing around this place; that was their playground and they 
played there, catching tadpoles and having old tin cans, bending over 
the bricks, fishing along in the water and messing around in there. On 
the day of this accident you could see this place from the street along 
there, for they had plowed up all around on this side and fixed to tend 
there. I remember when they had the auction sale out there. At that 
time this property was cleaned off; that spring they cleaned off all the 
bank clean on down and hauled all the brush and rubbish and stuff out 
on the creek and burned it up. Then they put up white posts with 
figures on them down by the side of the street. That was all done before 
the sale; they had it cleaned off nice. On the day of the sale the 
grounds were cleaned off. There were right many people there on the 
day of the sale.” 

Clifford Conrad testified that he had known “this place for eleven 
years, and had seen tadpoles in the water in the hole” and had “seer 
children playing around the place.” 

R. ©. Rights and W. A. Pegram testified in effect that the well or 
reservoir was made by constructing brick walls around a spring; and 
that it formerly had a cover over it “just like an ice house,” and later 
when this was torn away a fence was built around it to keep the cattle 
out, but the fence, too, had disappeared before the children were 
drowned. 

E. C. Reese testified that in October, 1928, he assisted the auction 
company in conducting the sale of the property on Northwest Boulevard, 
and that only nine or ten lots were sold at that time. That he saw 
Mr. Sprinkle, the defendant, on the ground that day attending the sale. 
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At the time of the sale the entire property had been cleaned off and the 
weeds and underbrush on the property had been mowed. That he saw 
this well or hole there on the day of the sale, and that the hole and the 
water in it could be seen from the street and sidewalk. That the 
auctioueers were on a wagon or truck in the street and the crowd was 
gathered on the sidewalk and around the truek. That he didn’t know 
the exact Jot ALr. Sprinkle was on, but he thought it was the second lot 
sold; he was either on the first or second lot, or on the sidewalk. 

There was evidence in conflict with the foregoing, more particularly 
tending to show that the defendants had no knowledge of the existence 
of any well or reservoir upon the land owned by them, or that children 
used the land as a playground, but sinee only evidence favorable to the 
plaintiff is considered on a motion for nonsuit, we do not set forth the 
defendants’ evidence. Jowler v. Fibre Co., 191 N. C., 42. 

We think there is both allegata and probata of an alluring and attrac. 
tive place to small children; of knowledge by defendants of such place; 
of further knowledge, active or constructive, by defendants of such place 
being used by children of tender years as a place to play, fish, and catch 
tadpoles; of failure by defendants to exercise due care to guard against 
the foresecable danger of such place; and of the death of the intestates 
being proximately caused by such failure. 

The law is stated in Briscoe v. Lighting and Power Co., 148 N. C., 396 
(411), where Connor, J., writing with much foree and clarity, says: “It 
niust be conceded that the liability for injuries to children sustained by 
reason of dangerous conditions on one’s premises is recognized and 
enforced in eases in which no such lability accrues to adults. This we 
think sound in principle and huinane in policy. We have no disposi- 
tion to deny it or to place unreasonable restrictions upon it. We think 
that the law is sustained upon the theory that the infant who enters 
upon premises, having no legal right to do so, either by permission, 
invitation, or lceense, or relation to the premises or its owner, is as 
essentially a trespasser as an adult; but if, to gratify a childish curi- 
osity, or in obedience to a childish propensity excited by the character of 
the structure or other conditions, he goes thereon and is injured by the 
failure of the owner to properly guard or cover the dangerous conditions 
which he has created, he is Hable for such injuries, provided the facts are 
such as to impose the duty of anticipation or prevision; that is, whether 
under all of the circumstances he should have contemplated that children 
would be attracted or allured to go upon his premises and sustain injury. 
The principle is well stated in 21 A. and E., 473, and was cited with 
approval in McGhee’s case, supra (147 N. CL, 142). ‘A party’s liability 
to trespassers depends upon the former’s contemplation of the likehhood 
ot their presence on the premises and the probability of injuries from 


404 IN THE SUPREME COURT. [207 
BRANNON ¥V,. SPRINKLE, 


contact with conditions existing thereon.’ Immediately fcllowing this lan- 
guage the editor says: ‘The doctrine that the owner of premises may be 
liable in negligence to trespassers whose presence on the premises was 
either known or might reasonably have been anticipated is well applied 
in the rule of numerous cases, that one who maintains dangerous imple- 
ments or appliances or unenclosed preiises of a nature likely to attract 
children in play, or permits dangerous conditions to exist thereon is 
hable to a child who is so injured, though a trespasser at the time when 
the injuries are received; and, wth stronger reason, when the presence 
of a child trespasser is actually known to a party, or when such presence 
would have been known had reasonable care been exercised.’  (Italies 
ours. ) 

Jr Justice Waiher, in. Ferrell «. Divie Cotton Mills, 157 N.C., 528, 
in an able and exhaustive opinion, clearly points out the difference in 
the rule of habilty of one who maintains or permits a dangerous in- 
strumentality or situation on his premises to a trespasser of mature age 
and to a trespasser of tender years. He writes: “The negligence 
charged against the defendant is the maintaining by it of a highly dan- 
gerous and deadly condition and instrumentality on premises which 
were unenclosed, and which were in an attractive place to children, and 
on which defendant knew, or by the exercise of reasonable care ought to 
have known, that small children were accustomed to p.ay. There was 
ainple evidence to sustain this allegation. The contention of the appel- 
lant is that the child was a trespasser, to whom it owec. no duty except 
to refrain from wilfully injuring it. If the injury had been to a person 
of such mature age that he could appreciate the nature of his acts and 
the dangers attached to the situation, we would agree with this conten- 
tion. But when, as in this case, the injury 1s suffered by a six-year-old 
boy, under such circumstances and surrounding conditions as the evi- 
dence showed to exist, a different rule of law governs the conduct and 
liability of the defendant. What did this six-year-old boy know about 
the dangers of electricity? What could he possibly have known about 
the rules of property and the laws of trespass? Technically, he may 
have been a trespasser on defendant’s land, but all he krew about it was 
that it was an attractive place to play, and that it was where he and 
the other little children of the neighborhood were accustomed to play, 
and had been playing for months past. The defendants knew, or ought 
to have known, that this pole with the loose guy wire attached to it was 
an instrument of death, which might become effective to anyone who 
came in contact with it. The defendant also knew, or ought to have 
known, that the children were in the habit of playing about this pole, 
and that they were also in the habit of swinging on the loose guy wire. 
Under these circumstances, the law will not permit te defendant to 
allege a technical trespass and thereby shield itself from she consequences 
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of its negligence, resulting in the death of the son of the plaintiff. The 
doctrine of the ‘turntable cases’ was first before this Court in the case 
of Kramer v. R. R., 127 N. C., 328. There the nine-year-old son of 
plaintiff was killed by climbing upon a pile of crossties negligently 
stacked by defendant in an unused portion of one of the streets of the 
town of Marion. The Court held that plaintiff’s son was not a tres- 
passer; but it further says: ‘If he was too young to be bound by any 
rule as to contributory negligence and had a habit of playing, with other 
boys, on the crossties with the knowledge of defendant, and without the 
defendant’s attempting to prevent such sport or to take precaution 
against injury to the children, then the defendant was negligent. In 
such a case the defendant’s negligence would not consist in piling the 
erossties in the street, but it would consist in its failure to guard against 
injury to the children, after it had learned of their habit of playing on 
the ties, and its failing to provide against their injury.’ ” 

The opinion in Ferrell v. Cotton Mills, supra, continues: “In Brown 
v. Salt Lake City, 93 Pac., 570, an eight-year-old boy was drowned in a 
conduit situated near a schoolhouse. Entrance to the conduit was 
barred up, but one of the bars had been broken for a year or more, and 
children had played in and about it for several years, and its condition 
had been brought to the notice of the city authorities. The Court suys: 
‘We are constrained to hold, therefore, that the doctrine of the turntable 
cases should be applied to all things that are uncommon and are artifi- 
cially produced, and which are attractive and alluring to children of 
immature judgment and discretion, and are inherently dangerous, and 
where it 1s practical to guard them without serious inconvenience and 
without great expense to the owner. In Price v. Water Co., 50 Pac., 
450, an eleven-year-old boy was drowned in defendant’s reservoir. The 
reservoir was fenced, but there was a kind of stile over the fence, and 
defendant had knowledge that boys played about the reservoir, fishing 
and indulging in other sports. The Court says: ‘To maintain upon 
one’s property enticements to the ignorant or unwary 1s tantamount to 
an invitation to visit and to inspect and to enjoy, and in such case the 
obligation to endeavor to protect from dangers of the seductive instru- 
ment or place follows just as though the invitation had been express. 

It would be a barbarous rule of law that would make the owner 
of land liable for setting a trap thereon, baited with meat so that his 
neighbor’s dog attracted by his natural instincts might run into it and 
be killed, and which would exempt him from liability for the conse- 
quences of leaving exposed and unguarded on his land a dangerous 
machine, so that his neighbor’s child, attracted to it and tempted to inter- 
meddle with it by instincts equally strong might thereby be killed or 
maimed for hfe. Such is not law. ” 
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The original “turntable case” (Stoux City and Pacific R. R. Co., Plff. 
in Err., v. Stout, by his next friend, 17 Wall., 657), decided by the 
Supreme Court of the United States in 1874, has much in common with 
the instant case. There, as here, the case was presented on a motion for 
nonsuit, and the question was whether the evidence introduced was 
sufficient to be submitted to the jury upon the issue of the actionable 
negligence of the railroad company. There was evidence tending to 
show that the railroad company had a turntable, by which a much-used 
path led, and upon which children were known by the railroad company 
to play, and that the turntable had no lock or latch to make it station- 
ary when not in use, and that the plaintiff, then a mere lad between six 
and seven years old, while playing thereon had his foot crushed when the 
turntable moved. The Court said: “It is well settled that the conduct of 
an infant of tender years is not to be judged by the same rule which 
governs that of an adult. While it is the general rule in regard to an 
adult, that to entitle him to recover damages for an injury resulting 
from the fault or negligence of another, he must himself have been free 
from fault, such is not the rule in regard to an infant of tender years. 
The care and caution required of a child is according to his maturity 
and capacity only, and this is to be determined in each case by the cir- 
cumstances of that case.” After disposing of the issue as to any negli- 
gence on the part of the plaintiff, the Court propounds the question: 
“Was there negligence on the part of the railway compzny in the man- 
agement or condition of its turntable?” and makes answer as follows: 
“To express it affirmatively, if from the evidence given 1t might justly 
be inferred by the jury that the defendant, in the construction, location, 
management, or condition of its machine had omitted that care and at- 
tention to prevent the occurrence of accidents which pruc.ent and careful 
men ordinarily bestow, the jury was at hberty to find for the plaintiff.” 

In view of the evidence tending to show that the defendants, by the 
exercise of reasonable care, could have known that there was no cover 
over or fence or guard around the well or reservoir, and that small chil- 
dren frequently used the paths in very close proximity thereto, and 
were 1n the habit of playing around and fishing and catching tadpoles 
therein, we are of the opinion that there 1s sufficient evidence “to impose 
the duty of anticipation or prevision” upon the defendants; and, in 
consonance with the legal principles by which individuals are held liable 
for their negligent acts, we think the jury was properly allowed to pass 
upon the issue as to whether these defendants had breacl.ed a’ duty owed 
to these plaintiffs to use due care under the circumstances to prevent the 
well or reservoir on their premises from getting and remaining in a 
condition which was dangerous, and such as was likely to attract children 
of tender years. We therefore conclude that there was no error in 
denying the defendants’ motion for judgment as of nonsuit. 
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There are a number of exceptions taken to the charge of the court, 
the most serious of which is “that his Honor failed to charge the Jury 
that it would be necessary for them to go further and find that the 
negligence outlined . . . was the proximate cause of the 
death of the plaintiff’s intestates.” There could be drawn from the 
evidence but one inference as to the proximate cause of the intestates’ 
deaths, namely, drowning in the well or reservoir on the defendants’ 
land. Where, from all the evidence before the court, the jury can draw 
but one inference, a new trial will not be granted on account of error in 
the charge of the trial judge. Credit Co, v. Teeter, 196 N. C., 232. 
Since the risk of the deaths of the intestates was one of the very factors 
which made the defendants’ conduct negligent, there was really no prob- 
lem of legal causation. 

We think the other exceptions taken to the charge are untenable; and, 
upon an examination of the objections taken to the admission and exclu- 
sion of evidence, we think they were properly overruled. 

We find in the record 


No error. 
Brogpen, J., concurs in result. 


Connor, J., dissenting: I think that the refusal of the court at the 
trial of this action to allow the defendants’ motion, at the close of all 
the evidence, for judgment as of nonsuit was error. For this reason I 
cannot concur in the decision of the Court that there was no error in 
the trial. I think that the judgment should be reversed, and that the 
action of the plaintiff to recover damages for the death of her intestates 
should be dismissed. 

There was no evidence at the trial tending to show that the well on 
the land owned by the defendants, in which the plaintiff’s intestates 
were drowned, was an “attractive nuisance or a dangerous instru- 
mentality.” For this reason the doctrine of the “turntable case,” which 
has been recognized and approved in this jurisdiction, is not applicable 
to this case. Gurley v. Power Co., 172 N. C., 690, 90 8S. E., 948. That 
doctrine is founded on an exception to the general rule with respect to 
the liability of a landowner to trespassers, and should be restricted and 
not extended. Kramer v. Rk. R., 127 N. C, 328, 37 S. E., 468. In 
Briscoe v. Lighting and Power Co., supra, it 1s said: 

“Tf the exception is to be extended to this case, then the rule of non- 
liability as to trespassers must be abrogated as to children, and every 
owner of property must at his peril make his premises childproof. If 
the owner must guard an artificial pond on his premises, so as to pre- 
vent injury to children who may be attracted to it, he must on the same 
principle guard a natural pond. The courts which have adopted the 
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doctrine of the ‘turntable case’ have uniformly held that it was not to 
be extended to other structures and conditions. A number of highly 
respectable courts have rejected it as unsound.” 

Under the decision in this case it would seem that a landowner is 
hable for injuries to a child who has gone upon his land, and been 
injured thereby, as an insurer, and not on the principles of actionable 
neghgence as those principles have been heretofore applied. If such 
be the law, ownership of land in this State carries a hazard which makes 
it dangerous, for it is well-nigh impossible for a landowner, at all times 
and under all conditions, to keep his land childproof. 





CHARLESTON AND WESTERN CAROLINA RAILWAY COMPANY vy. 
ROBERT G. LASSITER & COMPANY, A CorporatTiox, AanD LONDON 
AND LANCASHIRE INDEMNITY COMPANY OF AMERICA, 


(Filed 21 November, 19384.) 


1. Principal and Agent C b-—-Evidence that act of agent was within his 
apparent authority and binding on principal held for jury. 

An indemnity company, by letter to its agent, authorized the agent to 
write a freight charge bond for a contractor only in the event the agent 
wrote the contract bond for the contractor on the project for which the 
freight was shipped. The agent, in violation of his authority contained 
in the letter, wrote a freight charge bond for the contractor. The rail- 
road company accepting the bond had no knowledge of the limitation on 
the agent’s authority. The license of the indemnity company to do busi- 
ness in this State stated that the agent signing the bond for the company 
was its duly authorized agent (N. C. Code, 6262, 6288, 6298, 6802), and 
the bond was written on a form furnished by the company for freight 
charge bonds and the company’s seal was affixed thereto by the agent: 
Held, the agent had apparent authority to sign the bond for the company, 
and the railroad company was not chargeable with knowledge of the 
agent’s lack of authority. and the granting of the indemnity company’s 
motion as of nonsuit on the ground that it was not bound by its agent's 
unauthorized act was error, 


2. Same: Estoppel C b—Person first reposing confidence in third party 
must suffer loss occasioned by third party’s misconduct. 
An agent of an indemnity company executed, in behalf of the company, 
a freight charge bond for a contractor in violation of a limitation upon 
the agent's authority to write such bond unless the agent also wrcte the 
bond for the principal contract. The indemnity company held the agent 
out as its general agent, and the bond was exeeuted on a form furnishcd 
by the company which was filled in by the agent, and the agent affixed 
thereto the indemnity company's corporate seal: Held, in an action on 
the bond the indemnity company's motion as of nonsuit on the ground 
that the agent was without authority to sign the bond was erroneously 
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granted, the rule applicable being that where one of two innocent parties 
must suffer loss by the misconduct of a third person, he who first reposes 
confidence in such third person, and makes it possible for the loss to 
occur, must bear the loss. 

3. Principal and Agent C b—Principal is bound by acts of agent within 
his apparent authority but in violation of secret. limitation thereof. 

As between the principal and agent, the agent's authority is limited to 
the authority actually conferred, but as between the principal and a third 
party dealing with the agent, the principal is bound by acts of the agent 
within the agent’s apparent authority where such third party, in the 
exercise of reasonable prudence, deals with the agent in reliance upon 
the agent's apparent authority and has no knowledge that the acts of 
the agent are in violation ef a limitation placed upon the agent by the 
principal. 

4. Same—Third party dealing with agent in reliance upon agent’s ap- 
parent authority held not required, as matter of law, to make further 
inquiry as to agent’s actual authority. 

The agent and attorney in faet of defendant indemnity company was 
clothed by if with apparent authority to execute the indemnity bond in 
suit. In an action on the bond defendant indemnity company moved for 
nonsuit on the ground that the agent exceeded his authority, and eon- 
tended that the obligee of the bond was charged with making inquiry, 
upon the presentation of the bond by the attorney in fact, which would 
have disclosed his lack of authority to execute the bond in suit: Held, 
the contention cannot be sustained, and the granting of the nonsuit was 
error, the obligee of the bond having determined that the act of the agent 
was Within the agent’s apparent authority, was not required as a matter 
oft law to inquire further into the ageut’s actual authority. 


ApreaL by plaintiff from Grady, J., at Second June Term, 1934, of 
Wake. Reversed. 

This is a civil action, brought by plaintiff Charleston and Western 
Carolina Railway Conipany against the defendants Robert G. Lassiter 
& Company aud London and Lancashire Indemnity Company of 
America to recover the sum of $4,407.07, together with interest thereon 
from 20 June, 1933, until paid, alleged to be due on account of tariff 
charges on and/or in connection with freight shipments delivered by 
plaintiff to the defendant Robert G. Lassiter & Company. The defend- 
ant Robert G. Lassiter & Company did not answer and on 6 November, 
19338, judgment by default final was rendered against it. The defendant 
London and Lancashire Indemnity Company of America filed answer, 
and the cause was thereupon transferred to the civil-issue docket for 
trial of the issues joined. The defendant London and Lancashire In- 
demnity Company denied hability to plaintiff Charleston and Western 
Carolina Railway Company under bond executed in its behalf by its 
agent and attorney in fact, Stacey W. Wade, alleging that the said 
Stacey W. Wade did not have the power and authority to execute the 
same. 
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The action was tried before his Honor, Henry A. Grady, judge pre- 
siding, at Second June Term, 1934, of the Superior Court of Wake 
County, trial by jury having been waived. At the conclusion of all the 
evidence, the court allowed the motion of defendant London and Lan- 
cashire Indemnity Company for judgment of nonsuit, and from judg- 
ment upon this ruling the plaintiff excepted, assigned error, and ap- 
pealed to the Supreme Court. The necessary facts will be set forth in 
the opinion. In the opinion the London and Lancashire Indemnity 
Company of America will be called, for short, Indemnity Company. 


Murray Allen for plaintrff. 
J. M. Broughton for Indemnity Company. 


Cruarxkson, J. At the conclusion of all the evidence the defendant 
Indemnity Company made a motion in the court below for judgment 
as in case of nonsuit. C. S., 567. The court below sustained this 
motion, and in this we think there was error. 

The part of the bond in question necessary to be set forth in this 
controversy is as follows: “Know all men by these presents, that we, 
Robert G. Lassiter & Company, of Oxford, North Carolina, as principal, 
and London and Lancashire Indemnity Company of A:nerica, of Hart- 
ford, Conn., as surety, are held and firmly bound unto the Charleston 
and Western Carolina Railway Company, its successors and/or assigns, 
hereinafter called the obligee, in the sum of five thousand dollars 
($5,000.00), lawful money of the United States of America, for the 
payment of which, without set-off or counterclaim, we bind ourselves, 
our heirs, executors, administrators, successors, and assigns, jointly and 
severally, firmly by these presents. Signed, sealed, and dated this 13 
October, A.D. 19381. 

“Whereas the obligee has consented to extend to the principal credit 
of not exceeding ninety-six hours for the payment of tariff charges on 
and/or in connection with freight shipments, the period of ninety-six 
hours being as hereinafter construed. 

“Now, therefore, the condition of this obligation is such that if the 
principal shall, within such period of ninety-six hours, pay or cause to 
be paid to the obligee all such charges, then this obligation to be void; 
otherwise, to remain in full force and effect, subject, however, to the 
following express conditions,” etc. 

The express conditions are not material. The bond is signed as fol- 
lows: “Robert G. Lassiter & Co., Principal (Corporate iSeal), by Geo. R. 
Goodwin, Vice-President. Attest: H. Wolff, Asst. Secty. London & 
Lancashire Indemnity Co. of America, Surety. (Corporate seal of said 
company bearing words ‘London & Lancashire Indemnity Company of 
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America.’) Stacey W. Wade & Son (Seal), by Stacey W. Wade, Attor- 
ney in Fact.” 

It is conceded that under the bond Robert G. Lassiter & Company 
owes the plaintiff Charleston and Western Carolina Railway Company 
$4,407.07, with interest from 20 June, 1933, until paid. The Indemnity 
Company contends that it nominated, constituted, and appointed “Stacey 
W. Wade and/or Louis M. Wade, of Raleigh, North Carolina, its true 
and lawful agent and attorney in fact, to make, execute, seal, and deliver 
for and on its behalf, as surety, and as its act and deed.” That under 
the attorney in fact, Stacey W. Wade & Son were given power and 
authority to execute certain kinds of bonds therein mentioned, but not 
the one in controversy. In its answer the Indemnity Company said: 
“That the said bond is accordingly invalid and void so far as this 
defendant is concerned, and not in any respect binding on this de- 
fendant.” 

The agency and attorney-in-fact bond to Stacey W. Wade & Son is 
dated 18 March, 1931. On 4 May, 1931, Stacey W. Wade & Son re- 
ceived from the Indemnity Company, through its agent at Richmond, 
Va., a letter, in part as follows: “Re: R. G. Lassiter & Company. 
Please be advised that we are willing to execute contract bonds for this 
concern up to $100,000.00 without reference to this office. On larger 
projects we ask that you secure all possible information with reference 
to the project and phone or write us for authorization. 

“$100,000.00 blanket authorization on this concern without reference 
to the company may seem to be very small to you, but in view of the 
fact that this concern represents an entirely new outfit so far as we are 
concerned, we trust that it will be satisfactory. 

“With reference to Freight Charge Bonds, we find it is the usual prac- 
tice for the company which executes the contract bond to execute the 
freight charge bonds necessary in the performance of the contract bonded 
by them under their contract bond. We would not care to execute any 
such bonds in connection with contracts bonded by some other company, 
though we will take care of the freight charge bonds executed on our 
own projects, of course.” 

The bond in controversy was thereafter issued on 13 October, 19381. 
Stacey W. Wade testified, in part: ‘I had no authority from the coin- 
pany to execute bonds other than the authority contained in the power 
of attorney by writing. I was under the impression I had authority to 
execute the bond. That is why I executed it. I did not at the time of 
the execution of this bond give any information whatever to the Charles- 
ton and Western Carolina Railway Company as to any limitations on 
my authority which would prevent the execution of that bond by me in 
behalf of the London and Lancashire Indemnity Company. . . . Q. 
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Did you hold yourself out, Mr. Wade, as having authority to write 
bonds generally for the London and Lancashire Indemnity Company ? 
A. Yes, sir.” 

We have examined the original bond in evidence, in the possession of 
the plaintiff and the subject of this controversy. (1) It is a printed 
form with blanks to be filled in, which clearly indicates that 1t was 
furnished by defendant Indemnity Company to its agent and attorney 
in fact, Stacey W. Wade & Son. (2) The printed form has on it “A & 
B—1300—4-31—1 M.” “Form 3351, Revised 10 April, 1931.” (3) 
“Indemnity Bond for Freight Credits.” (4) At the bottom of the bond 
is a note printed, in part as follows: “Bond must be forwarded to the 
Treasurer of the Railroad Company for file after being cxecuted. Bond 
must be for the maximum amount of the credit.” (5) The company’s 
name indicated it was an “indemnity company.” (6) The agent and 
attorney in fact, Stacey W. Wade & Son, had a seal of the company, and 
the seal impression is on the bond, with this on it: “London & Lan- 
cashire Indemnity Company of America.” The bond was given to 
plaintiff and it relied on it, and no knowledge of the hmited or restricted 
authority of the agent and attorney in fact of the Indemnity Company 
was brought to the attention of plaintiff. 

In two aspects, we think the judgment of nonsuit in the court below 
should be overruled. First: The agent and attorney in fact, Stacey W. 
Wade & Son, were acting within the scope of their apparent authority, 
and had the form from the Indemnity Company, which was filled out, 
signed, and sealed by Stacey W. Wade & Son, and whizh, according to 
the printed form, permitted them to do what they did do—execute an 
“Indemnity Bond for Freight Charges” to plaintiff. The plaintiff had 
no notice of the lack of authority. 

Second: Where one of two persons must suffer loss by the fraud or 
misconduct of a third person, he who first reposes a confidence or by his 
negligent conduct made it possible for the loss to occur, must bear the 
loss. 

On the first aspect, the law is as follows, as stated in bank v. Hay, 143 
N. C., 826 (330-331): “The principal is held to be liable upon a con- 
tract duly made by his agent with a third person: (1) When the agent 
acts within the scope of his actual authority. (2) When the contract, 
although unauthorized, has been ratified. (3) When the agent acts 
within the scope of his apparent authority, unless the third person has 
notice that the agent is exceeding his authority, the term ‘apparent 
authority’ including the power to do whatever is usually done and neces- 
sary to be done in order to carry into effect the principal power con- 
ferred upon the agent and to transact the business or to execute the 
commission which has been entrusted to him; and the principal cannot 
restrict his own liability for acts of his agent which are within the scope 
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of his apparent authority by limitations thereon, of which the person 
dealing with his agent has not notice. The principal may also, in cer- 
tain cases, be estopped to deny that a person is his agent and clothed 
with competent authority, or that his agent has acted within the scope 
of his authority which the nature of the particular transaction makes it 
necessary for him to have. Tiffany on Agency, 180, ef seq.,; Biggs v. 
Ins. Co., 88 N. C., 141.” 

Speaking to the subject in Bowers v. Lumber Co., 152 N. C., 604 
(606): “The Guaranty and Surety Company entrusted Willard and 
Vines with a bond, to which its corporate seal had been affixed, and it 
was licensed to do business, that is, to execute an indemnity bond, in this 
State. When this was done, the Guaranty and Surety Company put it 
in the power of Willard and Vines to induce others to believe that they 
had the power and authority to execute a bond in its behalf as surety, 
even if the signatures of the said agents were necessary to make it a valid 
bond as against the company after it had thus affixed its corporate seal 
and its corporate name had been signed to the bond.” 

The Indemnity Company had license signed by the Insurance Com- 
missioner, as follows: “Date: 20 April, 1931. . . . The London & 
Lancashire Ind. Insurance Company of New York City has been licensed 
for the year ending 1 April, 1932, and Stacey W. Wade of Raleigh, 
North Carolina, is the duly authorized and licensed agent for said 
company.” A similar license was issued to Louis M. Wade, as agent. 
See North Carolina Code of 1931 (Michie), secs. 6262, 6288, 6298, and 
6302. 

This is not an action between a principal and agent where the scope 
of the agent’s authority is the authority actually conferred upon him by 
the principal, but this is an action by a third party and a different 
principle is applicable. Confusion has arisen in the decisions on the 
subject when the distinction is not kept in mind. 

The principle applicable to the facts in this action is also set forth 
in &. A. v. Smitherman, 178 N. C., 595 (598-9), as follows: “While as 
between the principal and agent the scope of the latter’s authority is 
that authority which is actually conferred upon him by his principal, 
which may be hmited by secret instructions and restrictions, such in- 
structions and restrictions do not affect third persons ignorant thereof, 
and as between the principal and third persons, the mutual rights and 
habilities are governed by the apparent scope of the agent’s authority, 
which is that authority which the principal has held the agent out as 
possessing, or which he has permitted the agent to represent that he 
possesses, and which the principal is estopped to deny. The apparent 
authority, so far as third persons are concerned, is the real authority, 
and when a third person has ascertained the apparent authority with 
which the principal has clothed the agent, he is under no further obliga- 
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tion to inquire into the agent’s actual authority. The authority must, 
however, have been actually apparent to the third person, who, in order 
to avail himself of rights thereunder, must have dealt with the agent in 
reliance thereon, in good faith and in the exercise of reasonable pru- 
dence, in which case the principal will be bound by the acts of the agent 
performed in the usual and customary mode of doing such business, 
although he may have acted in violation of private instruction, for such 
acts are within the apparent scope of his authority.” (Italics ours.) 
Trollinger v. Fleer, 157 N. C., 81; Powell v. Lwmber Co., 168 N. C.,, 
632; Furniture Co. v. Bussell, 171 N. C., 474; Cardwell v. Garrison, 
179 N. C., 476; Bobbitt Co. v. Land Co., 191 N. C., 323; Sears, Roebuck 
& Co. v. Banking Co., 191 N. C., 500; Bank v. Skiut, 193 N. C., 589. 

Page, in his valuable work on Contracts, Vol. 3, 2d Edition, part sec. 
1760, at p. 3018, states the matter thus: “Outside of the class of publie 
agents, the actual authority conferred by a principal upon his agent is 
practically inaccessible to the public at large. Accordingly, persons who 
do not know what the agent’s authority really ws are justified in dealing 
with him upon the assumption that he has the authority which the prin- 
cipal indicates by his conduct that the agent possesses. Thus dealing 
with the agent, such persons may hold the principal on contracts outside 
the real authority of the agent, but inside his apparent authority.” 
(Italics ours.) 

In Couch Cye. of Ins. Law, Vol. 2 (1929), pp. 1479-80, and part of 
sec. 517, is in full accord with the decisions of this and other courts on 
the subject. We find: “It is within the power of an insurance company, 
as between itself and its agent, to define and limit the powers of the 
latter, but it is equally well settled that the rights of innocent third 
parties dealing with an agent, within the apparent scop2 of his author- 
ity, cannot be affected by private instructions to such agent, of which 
they have no notice or knowledge, or by secret limitations upon his 
authority. In fact, it is clear that insurance companies are responsible 
for the acts of their agents within the general scope of their business 
entrusted to their care, and that no limitations of their authority will be 
binding on parties with whom they deal, which are not brought to the 
knowledge of those parties, especially where such persons rely in good 
faith upon his apparent authority. Undoubtedly, if an officer of an 
insurance company assumes to possess certain powers, and the nature of 
his employment justifies the assumption of authority, and the party 
dealing with him has no notice of want of the claimed authority, and 
there is nothing to warrant an inference to the contrary, the company 
is bound, even though he had no such power as claimed. And it would 
seem to be especially true, as it has been held, that limitations upon the 
powers of, or secret instructions to, a general agent do not bind third 
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persons dealing with him without notice thereof; also, that it 1s no 
defense that the general agent departed from private instructions when 
acting within the general scope of his authority, unless such instructions 
be made public, or the insured has notice, or unless the party dealing 
with the agent is, by reason of the attendant circumstances, or some- 
thing in the nature of the business, or by custom, or by a course of deal- 
ing, or otherwise, put upon inquiry as to the exact limits of the agent’s 
authority.” Bank v. Winder, 198 N. C., 18; 7 R. C. L., “Corporations,” 
secs. 621-622, pp. 625-626; 2 C. J., pp. 566-567-568, secs. 208-209. 

On the second aspect the law is as follows, as stated in Railroad v. 
Kitchin, 91 N. C., 39 (44): “Where one of two persons must suffer loss 
by the fraud or misconduct of a third person, he who first reposes the 
confidence, or by his negligent conduct made it possible for the loss to 
occur, must bear the loss.” Barnes v. Lewis, 73 N. C., 188; Vass v. 
Riddick, 89 N. C., 6; Bank v. Inles, 197 N. C., 413 (418); Bank v. 
Clark, 198 N. C., 169 (173); Laghtner v. Knights of King Solomon, 199 
N. C., 525 (528). 

The defendant Indemnity Company contends, “The plaintiff was 
clearly charged with making an inquiry upon the presentation of a bond 
by an attorney in fact, which would have disclosed beyond any question 
that the agent had no authority whatever to execute the bond involved 
in this suit.” We cannot so hold. The authorities above cited are to 
the contrary. The Indemnity Company made Stacey W. Wade & Son 
‘Gts true and lawful agent and attorney in fact” broader than the Indem- 
nity Company now contends. In this kind of insurance agency, we do 
not think the contention of the Indemnity Company well taken. Lowers 
v. Lumber Co., supra. 

There are other matters discussed by the litigants, but we do not think 
them material to this controversy. For the reasons given, the judgment 
of the court below is 

Reversed. 





STATE v. MARVIN BRANCH anp R. T. SIDES, Surety. 
(Filed 21 November, 1934.) 


Bail B e—Judgment against surety on ground that defendant had failed 
to appear in court as required held erroneous upon findings of court. 
Judgment against defendant in a prosecution for abandonment was sus- 
pended upon condition that he pay into court for the benefit of his chil- 
dren a certain sum monthly and give bond for the cost and payment of 

the sum stipulated. Thereafter scire facias was issued against the 
surety on the bond solely on the ground that defendant had failed to 
appear in court as required by his bond, but the court found upon issuance 
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of the scire facias that the defendant had never failed to appear in court 
at any term as required: Held, upon the findings of the court upon 
issuance of the scire facias, judgment absolute against the surety in the 
penal sum of the bond was error. 


Civiu action, before Stack, J., at August Term, 1934, of CaBarrvs. 

At the August Term, 1938, Marvin Branch was tried in the Superior 
Court on charges of abandonment and nonsupport. He pleaded guilty 
of nonsupport of his children, “which plea was accepted by the State.” 
The prayer for judgment was continued for two years upon condition 
that the defendant pay the cost, and the further condition that he pay 
the sum of $20.00 per month for the support of his two children, payable 
to the clerk of the court of Cabarrus County on or before the first day 
of each month for a period of two years; and upon the further condition 
“that he pay $20.00 of the cost at this term, and give bond to secure the 
balance to be paid at the October Term of court, 1933.” Thereupon a 
bond was given in the sum of $300.00, signed by R. T. Sides as surety. 
This bond provided that Marvin Branch “shall make his personal ap- 
pearance at the next term of this court and pay the cost cf the court and 
$20.00 per month for the support of same. . . . This bond is to 
insure payment of above.” At the October Term, 1933, the defendant 
Branch was sentenced to work the roads for a period cf four months. 
Thereafter, at the January Term, 1934, the records show the following 
entry: “Order restored on motion of solicitor.” Subsequently, at the 
April Term, 1934, the following entry was made in the case, to wit: 
“At this term, on motion of counsel for the State, the defendant was 
discharged and the cause transferred to the scire facias docket. Motion 
for scire facias against the defendant and surety on his bond is allowed. 
Scire factas to issue, 

“The court finds as a fact, from information furnished him by coun- 
sel for the State, counsel for the defendant, and the clerk, that the 
defendant has never been called out or failed to appear here at any term 
since this case has been pending in the Superior Court.” 

Accordingly, a scire facias was issued to the surety, Sides, reciting a 
judgment nisi for $300.00 at the March Term, 1934, in favor of the 
State and against Marvin Branch and his surety, R. T. Sides, 
“according to the provision of the act of the General Assembly, concern- 
ing bail, for the personal appearance at said term of our court of said 
Marvin Branch in the matter of the State v. Marvin Branch then pend- 
Ing In said Superior Court.” 

From the foregoing judgment the defendant appealed. 


Attorney-General Brummitt and Assistant Attorneys-General Seawell 
and Bruton for the State. 
Hartsell & Hartsell for defendants. 
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Per Crriam. No facts were found by the trial judge and no finding 
was requested by the defendant when the judgment absolute was entered 
on the scire facias against the surety. However, at the April Term, 1934, 
when the scire facias was issued, the trial judge found as a fact that the 
defendant Branch had never failed to appear at any term of court while 
the case was pending and before it was finally disposed of. The scire facias 
recites that the surety, R. T. Sides, “had become bound as bail, . . . 
for the personal appearance at the said term of our court of said Marvin 
Branch.” Hence, it is obvious that the scire facias was apparently issued 
on the sole ground that the defendant Branch had failed to make his ap- 
pearance as required by the terms of the bond. 

Interpreting the record in the light of the findings of the judge at the 
April Term, 1934, that the defendant had always appeared as required, 
it would seem that the judgment absolute rendered was not justified. 

Error. 





W. L. DAVIS, Execuror or J. M. DAVIS, DecrEasep, v. F. B. ALEXANDER, 
ID. &. TURNER, axp J. W. VAN HOY, ApDMINISTRATOR or C. M. ALEX- 
ANDIER, DECEASED. 

(Filed 12 December, 1984.) 


1. Bills and Notes C a—As against payee, person signing note as maker 
may show he signed same as surety to knowledge of payee. 

As between the payee of a negotiable note and the signers thereof, a 
person signing his name on the face of the note may prove by parol evi- 
dence that to the knowledge of the payee he signed the same as surety and 
not maker, C. S., 2977, 8041, and the answer in this case, broadly con- 
strued, is held sufficient to allege the indispensable allegation that plaintiff 
payee knew that defendant signed the note as surety. 


2. Limitation of Actions A c—Action against surety on note is barred in 
three years. 

An action on a note under seal against a surety thereon is barred after 
the lapse of three years from the maturity of the note, or after three 
years from the expiration of an extension of time for payment binding 
on the surety. C. S., 441 (1). 

3. Limitation of Actions C a—Payment by maker after action against 
surety is barred will not repeal bar of statute as to surety. 

After the statute of limitations has barred the right of action by the 
payee of a negotiable note against the’surety thereon, payment on the 
note by the maker thereof cperates as a renewal only as to the maker, and 
does not repeal the bar of the statute as to the surety. C. S., 417. 


4. Limitation of Actions E c— 


Where defendant pleads the statute of limitations, the burden is on 
plaintiff to show that his action is not barred. 
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AppEaL by D. E. Turner from Harding, J., at May Term, 1934, of 
IREDELL. Reversed. 

The plaintiff, executor of J. M. Davis, deceased, brought this action 
against the defendants to recover $1,008.00, with interest from 1 January, 
1933, on the following note: “800.00. Mooresville, N. ©0., 1 January, 
1923. Twelve months after date, without grace, for value received, we, 
or either of us, promise to pay to the order of C. M. Davis, Executor 
J. M. Davis, eight hundred and no/100 dollars, negotiable and payable 
at the First National Bank of Mooresville, N. C., with interest at six 
per cent per annum until paid. The drawers and endcrsers severally 
walve presentment for payment, and notice of protest, ard nonpayment 
of this note, all defenses on the ground of any extension of the time of 
its payment that may be given by the holder or holders to them, or either 
of them. F. B. Alexander (Seal), C. M. Alexander (Seal), D. E. 
Turner (Seal). 

ON Ocenia ice Due 1 January, 1924. P. O., Mooresville, N.C.” The 
following credits appear on the back of said note: “Received from F. B. 
Alexander interest to date, 1 January, 1924. Received iaterest to date, 
1 January, 1925. Received interest from F. B. Alexander. Interest on 
note for 1926. Received of F. B, Alexander $50.00 Fifty Dollars on 
interest 3-3-3830. Received $30.00 on interest 2-3-31.” 

The issue submitted to the jury and their answer thereto was as 
follows: “Are the defendants indebted to the plaintiff, and if so, in what 
amount? <A. $1,008.00, with interest from 1 January, 1933.” 

The court below charged the jury, in part, as follows: “The plaintiff 
has offered the note in evidence, together with the credits thereon. The 
defendant has pleaded the statute of limitations. Now counsel for the 
defendant tell the court in the trial of this case, at the conclusion of the 
evidence, that if the plaintiff’s right to recover against the defendant 1s 
not barred by the three-year statute of hmitations, that you may answer 
the issue, $1,008.00, with interest from 1 January, 1933. The defend- 
ant has offered no evidence; it is not required to do so; therefore, the 
court charges you, gentlemen of the jury, upon all the evidence, if you 
believe it to be true, it would be your duty to answer the issue, $1,008.00, 
with interest from 1 January, 1933.” 

The material exceptions and assignments of error made by defendant 
D. E. Turner are to the judgment as signed and overruling his demurrer 
to the evidence and for motion for judgment as of nonsuit at the close 
of plaintiff’s testimony. The defendant D, E. Turner duly made excep- 
tions and assignments of error, and appealed to the Supreme Court. 


Buren Jurney for plaintiff. 
Grier, Joyner & Hartness for D. EL. Turner. 
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CrarKson, J. The defendant D. E. Turner introduced no evidence, 
and at the close of plaintiff’s evidence made a motion in the court below 
for judgment as in case of nonsuit. C.S., 567. This motion was over- 
ruled, and in this we think there was error. 

The note in controversy was dated 1 January, 1923, due at twelve 
months, payable to plaintiff’s testator, under seal and signed by F. B. 
Alexander, C. M. Alexander, and D. E. Turner, for $800.00. 

I’. B. Alexander paid the interest up to 1 January, 1927, and as to 
these payments being made within three years, there is no question by 
defendant Turner as to the statute of limitation. The defendant 
Turner (1) contended he was surety on the note under seal. (2) As to 
him, it 1s barred by the three-year statute of limitation. The credit 
of $50.00 on the note, 5 March, 1930, was over three years from the 
previous payment of the note on which the interest was paid to 1 Janu- 
ary, 1927. The present suit was instituted on 12.January, 1933. 

The questions involved: Was the note under seal signed by D. E. 
Turner, under the facts and circumstances of this case, barred by the 
three-year statute of limitations? We think so. 

Did a payment made by the maker of a note under seal, after three 
years, operate as a renewal to a surety on the note? We think not, 
under the facts and circumstances of this case. 

N. C. Code, 1931 (Michie), sec. 2977, is as follows: “The person 
primarily hable on an instrument is the person who by the terms of the 
instrument is absolutely required to pay the same. All other parties 
are secondarily liable.” 

C. S., 3041, 1s as follows: “The maker of a negotiable instrument 
by making it engages that he will pay it according to its tenor, and 
admits the existence of the payee and his then capacity to endorse.” 

In flowell v. Roberson, 197 N. C., 572 (573-574), it is written, citing 
numerous authorities: “Under the law in this jurisdiction, all three who 
signed the note were joint makers and may be so held by the payee or 
holder of the note. ©. S., 2977, 3041. As among themselves, they may 
ordinarily show by parol their respective lability to each other on the 
note. Coprincipals and cosureties are presumed to assume equal lia- 
bility, but this presumption may be rebutted by parol evidence.” Trust 
Co. v. York, 199 N. C., 625; Stanley v. Parker, ante, 159. 

In Willams v. Glenn, 92 N. C., 258 (255-256), is the following: “In 
Tobinson v. Lyle, 10 Barb. (N. Y.), 512, it was held that ‘as between 
the makers of a promissory note and the holders, all are alike lable, all 
are principals; but as between themselves, their rights depend upon 
other questions, which are the proper subject of parol evidence. On the 
trial of an action, therefore, between the signers of such a note, it is 
right to receive extrinsic proof to show which of the parties signed the 
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note as principal and which as sureties.’ To the same 2ffect is Sisson 
v. Barrett, 2 Comst., 406. 

“The distinction is this: As between the makers and payee of a note, 
it is made for the purpose of being the proof of the contract, and is 
the exclusive proof of the contract, and cannot be contradicted by extrin- 
sic proof. The only exception to this rule is in the class of cases like 
Welfare v. Thompson (83 N. C., 276), and the other cases of that char- 
acter cited above. But as between the signers, it was not made or 
intended to be exclusive proof of the agreement or relation between 
them. That may be shown by parol proof. . . . The fact is not 
overlooked that the decisions cited are mostly upon matte:s arising upon 
promissory notes. But the same reasons apply with equal force to 
sealed instruments.” Citing numerous authorities, 65 A. L. R., 823. 

In Welfare v. Thompson, supra, at p. 278, citing authorities, the 
exception is as follows: “We believe it is ‘conceded that whenever it 1s 
proposed to prove that a copromisor or codbligor to a note or bond is 
surety only, the fact not appearing upon the face of the iastrument, it is 
competent to show by parol that fact, and that the craditor knew at 
the time he received the note that he was surety.” Hunter v. Sherron, 
176 N. C., 226 (228); Kennedy v. Trust Co., 180 N. C., 225 (229); 
Haywood v. Russell, 182 N. C., 711 (713); Chappell v. Surety Co., 191 
N.C., 708 (708); Taft v. Covington, 199 N. C., 51; Barnes v. Crawford, 
201 N. C., 484; Furr v. Trull, 205 N. C., 417, 

The periods provided for the commencement of actions relative to this 
controversy are as follows: C. §., 437, within ten years. (2) “Upon a 
sealed instrument against the principal thereto.” 

C.S., 441, is as follows: “Within three years an actioa—(1) Upon a 
contract, obligation, or liability arising out of a contract, express or 
implied, except those mentioned in the preceding sections.” 

In an action between sureties to a note, as between themselves, this can 
be shown by parol. Gillam v. Walker, 189 N. C., 189. So as to an 
endorser, Dillard v. Mercantile Co., 190 N. C., 225, in these cases, the 
three-year statute of limitation applies. See Waddell v. Hood, Comr,, 
ante, 250. 

The present action is brought by plaintiff against the makers of the 
note under seal. The contract as written must ordinarily abide between 
the parties, but it can be shown by parol that a maker was a surety, 
known to the payee. 

In the answer of defendant D. E. Turner it may be broadly construed 
that he set up the fact that plaintiff’s testator knew that he signed the 
note as surety, that allegation is indispensable. Jlanley v. Boycott, 75 
E. C. L., Rep. 45, cited in Barnes v. Crawford, supra, at pp. 437-8. 

In plaintiff’s reply he says: “That the defendant D. E. Turner, when 
he signed said note as surety for F. B. Alexander, expressly waived all 
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defenses on the ground of any extension of the time of the payment of 
said note that might be given by the holder or holders to the maker, or 
either of the parties to said note, as fully set forth on the face of said 
note.’ The payments were made by F. bB. Alexander. There is no 
evidence of any definite extension of time. The defendant introduced 
no evidence, 

The plaintiff introduced the note under seal, and also the following: 
“That on or about 1 July, 1928, the defendant EF. B, Alexander, being 
indebted to the estate of J. M. Davis, deceased, in the sum of $800.00, 
made, executed, and delivered renewal note to the said C. AL. Davis, one 
of the executors in the estate of J. M. Davis, deceased, his promissory 
note under seal, and due and payable twelve months after date, drawing 
interest at the rate of six per centum per annum from date until paid; 
that said note was signed on the face of said note under the prineipal’s 
name by C. M. Alexander and D. EK. Turner, as sureties. 

“This portion of paragraph one of the defendant’s further answer and 
defense: ‘That he signed the note set out in the fifth paragraph of the 
complaint as surety for the said F’. B. Alexander.’ ” 

N. C. Code, 1931 (Michie), sec. 417, is as follows: “No act, admus- 
sion, or acknowledgment by partner after the dissolution of the co- 
partnership, or by any of the makers of a promissory note or bond after 
the statute of limitations has barred the same is evidence to repel the 
statute, except against the partner or maker of the promissory note or 
bond doing the act or making the admission or acknowledgment.” 

N.C. Practice and Procedure in Civil Cases (McIntosh), see. 134, 
pp. 126-127, 1s as follows: “Where there are several persons bound for 
the same obligation, as partners, surety, and principal, or joint debtors, 
and a new promise or payment 1s made by one, the rule as to its effect 
upon the habilty of the others has not been uniform. In some cases it 
has been held that it would affect only the person making it; 1 others, 
that it would affect all; and in others, that it would affect all only when 
made while the obligation was still in force. 

“In this State it was held that, in the case of partners and other joint 
obligors, the act of one would bind all, until the act of 1852, which is 
also the present law, provided that no act or acknowledgment of a 
partner after the dissolution of the partnership, or of any of the makers 
of a note or bond after the statute of limitations has barred the same, 
shall be evidence to repel the statute, except as against the person doing 
the act or making the acknowledgment. Under this statute, uo new 
promise or a payment by a partner, after the dissolution of the partner- 
ship, will have any effect to bind the other partners. 

“As to codbligors on a note, 1t was held that a payment by one before 
the debt was barred would extend the time as to the other, but a promise 
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to pay would not have that effect. This rule as to payment has been 
applied to all codbligors who come within the same class as original 
makers of the instrument, having a community of interest and a common 
obligation. A payment by a principal or surety, before the debt is 
barred, will continue the obligation as to both. But he rule would 
not apply to obligors in different classes, as endorsers and makers. 
Under a former statute, endorsers were made hable as sureties, and a 
payment by the principal extended the liability of the endorser; but 
this has been changed by the Negotiable Instrument Law, and a pay- 
ment by the principal will not affect the endorser.” Houser v. Fays- 
soux, 168 N. C., 1, is not contrary to the position here taken. 

Where defendant pleaded the statute of limitations, plaintiff had 
burden to show that action was timely commenced or otherwise was not 
barred. Marks v. McLeod, 203 N. C., 257; Moore v. Charlotte, 204 
N. C., 87; Wilkes County v. Forester, 204 N. C., 163; Drinkwater »v. 
Western Union Tel. Co., 204 N. C., 224; Aldridge v. Dixon, 205 N. C., 
480. 

From the statute above quoted, C. 8., 417, a payment made by the 
maker of the note under seal, F. B. Alexander, after the bar of the 
statute operates as a renewal as to himself only. It was alleged by 
plaintiff, and admitted, that D. E. Turner was a surety or. the note under 
seal, and known to plaintiff’s testator, therefore the three-year statute 
was applicable. See Bank v. Hessee, ante, 71; Piano Co. v. Loven, 
ante, 96. 

For the reasons given, the judgment of the court below must be 

Reversed. 





W. J. BUNDY, GuarbDIAN oF J. W. SUTTON, SR. (J. W. SUTTON, Sussti- 
TUTED IN His Own BEHALF), vy. SARAH E. SUTTON, DiposED GUARDIAN 
oF J. W. SUTTON, SR., L. W. TUCKER, REcEIvER or J. W. SUTTON 
Property, JOE SUTTON, GUY SUTTON, W. H. WOOLARD, TRUSTEE, 
GREENVILLE BANKING AND TRUST COMPANY, dA. L. HODGES, 
F. C. HARDING, TrustTEE, VIRGINIA-CAROLINA CHEMICAL CORPO- 
RATION, F. M. WOOTEN, TrusTEE, AND NORA PATRICK anpd J. H. 
WALDROP. | 

(Filed 12 December, 1934.) 


1. Trial G e—Trial court has no power to amend the verdict of the jury. 


The parties have a substantial right in the verdict of the jury, and 
while the trial court has the power to set aside the verdict in his discre- 
tion or as a matter of law to prevent miscarriage of justice, or to allow 
the jury to correct their verdict with his approval, o1 to dismiss the 
action irrespective of the verdict where the plaintiff is not entitled to 
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recover on any aspect of the ease, the trial court does not have the power 
to reverse or amend the verdict of the jury by ‘setting it aside’ as to 
some of the defendants as being against the weight of the evidence while 
rendering judgment against the other defendants upon the verdict. 


2. Trial G b— 
The verdict of the jury will be construed in the light of the pleadings 
and charge of the court. 
8. Appeal and Error J e—Amendment of verdict by trial court held not 
harmless error under facts of this case. 


In this case the jury found that nine of the defendants entered a con- 
spiracy to suppress the bidding at the foreclosure sale of plaintiff's land 
in order that the two defendants to whom the last and highest bid was 
transferred, and to whom the property was finally conveyed, might acquire 
the property at a grossly inadequate price, and found in a separate issue 
that the two defendants to whom the land was finally conveyed conspired 
together to this end. The trial court amended the verdict by “setting it 
aside” as to the trustee in the deed of trust foreclesed, and as to certain 
other of the defendants, on the ground that as to them the verdict was 
against the weight of the evidence. Judgment was entered that the trans- 
ferees of the title held title as trustees ex maleficio for the benefit of plain- 
tiff: Held, construing the verdict in the light of the pleadings and charge, 
the amendment of the verdict by the court must be held for prejudicial error, 
since it cannot be ascertained that the jury would have found the trans- 
ferees guilty of conspiracy when title to the property was outstanding in 
the trustee who sold same on the open market with no agreement, express 
or implied, that the transferees should become the purchasers, 


Civin action, before Frizzelle, J., at March Term, 1934, of Purr. 

Prior to 1927 the plaintiff J. W. Sutton, Sr., was the owner of cer- 
tain land in Pitt County, containing approximately 350 acres, and ten 
teams, farming implements necessary to cultivate a twenty-horse farm, 
and had on hand approximately 100 bales of cotton. In addition, it 
was alleged that he had approximately $3,000.00 in cash on deposit in 
the National Bank of Greenville. In the fall of 1927 the mind of J. W. 
Sutton, Sr., became impaired. Thereupon his wife, the defendant Sarah 
E. Sutton, was duly appointed guardian for her husband, and she 
undertook as such to operate the farm. Mr. and Mrs. Sutton had sev- 
eral children, to wit, Joe Sutton, Guy Sutton, Charlie Sutton, Bessie 
Willoughby, Fannie Lloyd, James Sutton, Clara Todd, and Roy Sutton. 
In the spring of 1930 Mrs. Sarah Sutton was removed as guardian and 
Mr. L. W. Tucker was appointed receiver of the estate of the imcompe- 
tent in May, 1930. After Tucker was appointed receiver, by virtue of 
an order of court he was authorized and directed to borrow the sum of 
$6,500.00, to be used in operating and cultivating the lands of J. W. 
Sutton, incompetent. Thereupon the receiver executed and delivered a 
deed of trust to W. H. Woolard, trustee, for the Greenville Banking and 
Trust Company. This deed of trust 1s dated 23 February, 1931, and 
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covered land, crops, “with all teams, including twelve mules now on said 
farm, and farming utensils.” The deed of trust to Woolard, trustee, 
contained a power of sale in the event of default and was July registered. 
The note for $6,500.00 was endorsed by the defendant H, L. Hodges. 

The receiver paid approximately $3,000.00 of said indebtedness, but 
was unable to pay the remainder, amounting to $3,500. Thereafter, in 
January, 1932, the defendant Woolard, trustee, under the deed of trust 
heretofore mentioned, advertised the land and personal property for sale. 
At the sale the defendant Nora Patrick, through her attorney, the de- 
fendant F. M. Wooten, appeared and bid the suin of $2,597.00 for the 
land. Within ten days after such sale the defendant Virginia-Carolina 
Chemical Company raised the bid as provided by law, arid the land was 
readvertised and sold on 10 March, 1932, at which sale the defendant 
J. H. Waldrop, cashier of the Greenville Bank and Trus: Company, bid 
the sum of $2,750.00. No increased bid was placed upen the purchase 
price and Waldrop having assigned his bid to Joe Sutton and Guy 
Sutton, Woolard, trustee, executed and delivered to Joe Sutton and Guy 
Sutton a deed for the land. The personal property was sold on 2 Feb- 
ruary, 1932, and was purchased by W. H. Dail, Jr., for the sum of 
$310.00. 

Thereafter, on 28 March, 1932, Joe Sutton and Guy Sutton executed 
and delivered to W. H. Woolard, trustee, a deed of trust upon the land 
to secure a note of $3,331.83, payable to H. L. Hodges, a: the Greenville 
Banking and Trust Company. This deed of trust covered the land and 
personal property theretofore sold by Woolard, trustee. On the same 
date the said Joe Sutton and Guy Sutton executed and delivered to 
F. M. Wooten and F. C. Harding a mortgage securing a note of $1,750.00 
to Nora Patrick, a note for $450.00 to H. L. Hodges, and a uote for 
$2,153.70 to the Virginia-Carolina Chemical Company. 

Subsequently, plaintiff W. J. Bundy was duly appointed guardian of 
J. W. Sutton, Sr., and instituted the present action against all the 
defendants, alleging in substance that all the defendants named entered 
into a conspiracy and “did unlawfully, illegally, and fraudulently col- 
lude and connive together to the end that the appeal from the order 
dissolving the restraining order should be abandoned, that the trustee, 
W. H. Woolard, should proceed with the sale of the lands, that the said 
J. H. Waldrop should place a bid on the land just a little higher than 
the raised bid of the Virginia-Carolina Chemical Corporation, that in 
tine he should transfer and assign his bid to Joe and Guy Sutton, for 
whom in fact he was to do the bidding, and that none of the other de- 
fendants would place any bid on said lands, and that they would sup- 
press the bidding on said lands and let the said Joe aad Guy Sutton 
bid same in as aforesaid, that the Greenville Banking and Trust Com- 
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pany would immediately, upon closing of the sale, aecept from the said 
Joe and Guy Sutton note, or notes. seeured by deed of trust on said 
lends for the full amount of the indebtedness at the time of the sal C, 
aud earryving same for them, that the said Joe and Guy Sutton, after 
executing to the bank said paper for the amount of the bid, or what was 
due at the time of the sale on note held by the bank, would then execute 
to I’. M. Wooten and F. C. Marding, trustees, a deed of trust on said 
lands to seeure the payment of notes for the amount claimed to be 
owing to Virginta-Carolina Chemical Company and Nora Patrick by 

Sarah E. Sutton, guardian of J. W. Sutton, and that they would further 
secure the amount claimed to be owing to IL. I. Todges, or, In other 
words, they unlawfully and illegally connived and colluded together to 
change the title to said ands without the payment of one cent of money 
by the purchasers, and that each and every one who professed to hold a 
claim should be secured by a mortgage on the lands, to be executed by 
the purchasers, regardless of what the lands brought at the sale, and 
regardless of whether the purchasers were indebted to those to whom 
they were to gixe security or not. In pursuance of said unlawful, 
tHegal, and fraudulent connivance and collusion on the part of said 
defendants, the said trustee did in faet readvertise said lands 
and thereafter the said J. IL. Waldrop did unlawfully, illegally, and 
fraudulently .  .  . transfer and assign said bid to Joe and Guy 
Sutton,” ete. After stat was instituted by Bundy, J. W. Sutton was 
duly and legally declared to be sane, and upon his petition it was ordered 
that he be made a party pluntiff to the suit. 

The defendants filed answers denying any conspiracy or unlawful 
agreement to deprive J. W. Sutton of his lands, and at the trial much 
evidence was offered by both sides. 

When the plaintiff rested all the defendants moved for judgment of 
nousuit, This motion was allowed as to the defendants F. M. Wooten 
and F.C. Harding. and denied as to all other defendants. 

The following issues were submitted to the jury: 

“1. Did the defendants Sarah E. Sution, Joe Sutton, Guy Sutton, 
Greenville Banking and Trust Company, W. EH. Woolard, trustee, IT. 1. 
ITodges, J. H. Waldrop, Nora Patrick, and Virginia-Carolina Chemical 
Corporation illegally and fraudulently collude and conspire together to 
suppress the bidding at the sale of the J. W. Sutton lands under the 
Tucker, receiver, deed of trust to W. IL. Woolard, trustee, as alleged in 
the complaint ¢ 

“2, Did the defendants Joe Sutton and Guy Sutton illegally and 
fraudulently collude and conspire together to acquire title to the lands 
of J. W. Sutton at an unfair, incquitable, and grossly inadequate price, 
as alleged in the complaint? 
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“3. Did the defendants Sarah E. Sutton, Joe Suttor, Guy Sutton, 
Greenville Banking and Trust Company, W. H. Woolard, trustee, H. L. 
Hodges, J. H. Waldrop, Nora Patrick, and Virginia-Carolina Chemical 
Corporation, by means of said illegal and fraudulent conspiracy and 
collusion, enable Joe Sutton and Guy Sutton to acquire title to the lands 
of J. W. Sutton at an unfair, inequitable, and grossly inadequate price, 
as alleged ¢ 

“4, Did the defendants Joe Sutton and Guy Sutton, by means of said 
illegal and fraudulent collusion and conspiracy, acquive title to the 
lands of J. W. Sutton at an unfair, inequitable, and grossly inadequate 
price, as alleged ? 

“5. Did the defendants Joe Sutton and Guy Sutton illegally and 
fraudulently collude and conspire together to acquire title to the per- 
sonal property of J. W. Sutton, sold by W. H. Woolard, trustee, at an 
unfair, inequitable, and grossly inadequate price, as alleged ? 

“6. Do the defendants Joe Sutton and Guy Sutton hold title to the 
lands conveyed to them by W. H. Woolard by deed dated 28 March, 
1932, as trustees ex maleficio for the use and benefit of J, W. Sutton, as 
alleged ? 

“7, Do the defendants Joe Sutton and Guy Sutton hold title to the 
personal property sold by W. H. Woolard, to wit, nine mules, three 
wagons and three sets of harness, as trustees ex maleficto for the use and 
benefit of J. W. Sutton, as alleged ?” 

The jury answered the first, second, third, fourth, and fifth issues 
“Yes.” The trial judge instructed the jury that he would answer the 
sixth and seventh issues after the jury had determined the proper an- 
swers to the first five issues. : 

After the verdict was returned the record shows the following: “The 
defendants W. H. Woolard, J. H. Waldrop, H. L. Hodges, and Green- 
ville Banking and Trust Company having moved the court to set aside 
the verdict of the jury as to them in answer to the first and third issues 
on the grounds that said answers were contrary to the weight of the 
evidence, and the court being of the opinion that said motion should be 
allowed, in its discretion set aside the verdict of the jury in answers to 
the first and third issues as to W. H. Woolard, J. H. Waldrop, H. L. 
Hodges, and Greenville Banking and Trust Company.” 

Judgment was entered as shown in the record and the defendants 
Sarah E. Sutton, Joe Sutton, Guy Sutton, Nora Patrick, and Virginia- 
Carolina Chemical Corporation appealed. 


Gaylord & Harrell for plaintiff. 

Albion Dunn for Joe Sutton and Guy Sutton. 

Blount & James for Virginia-Carolina Chemical Company. 
F. M. Wooten for Nora Patrick. 
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Brocpren, J. Has the trial judge the power to make material amend- 
ments to a verdict, as rendered by the Jury and accepted, and thereupon 
enter Judgment upon such verdict so amended ? 

A verdict 1s a substantial right. A trial judge in the due and orderly 
administration of justice has the power to set a verdict aside in his dis- 
cretion or as a matter of law, and it is his duty to do so when a palpable 
miscarriage of justice would result. The ultimate objective of the law 
is to guarantee justice to all the parties. <A trial is the process ordained 
and sanctioned for realizing that objective. A jury in proper cases may 
eorrect its verdict with the approval of the court in the event the ver- 
dict does not correctly express the actual agreement of the jury. _Je- 
Cabe Lumber Co. v. Beaufort County Lumber Co., 187 N. C., 417, 121 
S. E., 755; MeIntosh North Carolina Practice and Procedure, p. 665, 
sec. 603. See, also, Cole a. Laws, 104 N. C., 651, 10 S. E., 172; Wol- 
loughby v. Threadgill, 72 N. C., 488. 

In the case at bar, in answer to the first and third issues, the jury 
found that nine of the defendants had conspired to suppress bidding at 
the sale, and that by reason of such illegal conspiracy had enabled Joe 
Sutton and Guy Sutton to acquire title to the lands of their father at a 
grossly inadequate price. The trial judge amended the verdict upon 
these issues by eliminating four of the alleged conspirators, or as stated 
in the record, “set aside the verdict of the jury as to them.” “While a 
change merely as to form is not fatal, the court cannot amend or change 
a verdict in any matter of substance without the consent of the jury, 
and cannot do so with their consent after the verdict has been finally 
accepted and recorded.” 8S. v. Snipes, 185 N. C., 748, 117 8. F., 500. 
It was also held in Rankin v. Oates, 188 N. C., 517, 112 8. E., 32, that 
the “court was without authority to reverse the jury’s finding on the 
second issue, answer it himself, and then render judgment on the verdict 
as amended.” Also, in Sitterson v. Sitterson, 191 N. C., 319, 131 S. E., 
641, it was held that “the court had the power to set aside the verdict, 
but none to reverse the answers of the jury.” Sce, also, Bartholomew 
v. Parrish, 186 N. C., 81, 118 8. E., 899; C. S., 591. Of course, if the 
plaintiff is not entitled to recover upon any aspect of the case, the trial 
judge has the power to dismiss the action despite the verdict of the jury. 
Sitlerson vu. Sitterson, supra. Moreover, in cases in which a plaintiff 
is entitled to recover as a matter of law, irrespective of the answer of 
the jury to certain issues, a judgment will not be upset even though 
the trial judge struck out an answer of the jury to a certain issue and 
substituted an answer of his own. This principle was applicd in 
Sprinkle v. Wellborn, 140 N. C., 163, 52 S. E., 666. Justice Walker, 
the author of the opinion, remarked: “It was error in doing so, but not 
reversible error. The court had the power to set aside the verdict, as 
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to that issue, that is pro tanto, but none to reverse the answer of the 
jury. This was an invasion of their province, but the defendant cannot 
complain of if, as it worked no material injury in law to him.” 

Consequently, it might be asserted by the plaintiff in the present 
action that as Joe and Guy Sutton now hold the title to their father’s 
land, and such deed has been set aside, that they have no right to com- 
plain because other conspirators were erroneously eliminated from the 
verdict. .A verdict must be construed in the hght of the pleadings and 
charge of the court. When the verdict in the case at bar is so con- 
strued it is not clear that the jury would have found Joe Sutton and 
Guy Sutton guilty of conspiracy when the title to the property was 
outstanding in Woolard, trustee for the bank, and such trustee duly sold 
the property as required by law in the open market and with no agree- 
ment or understanding, express or implied, that the Suttons should be- 
come the purchasers. 

Therefore, viewing the case in the light of the pleadings, evidence, and 
charge of the trial judge, it is the opinion of this Court that the amend- 
ment of the verdict was erroneously entered, and for such error a new 
trial is awarded. In awarding a new trial this Court does not decide 
any other exception appearing in the record to the end that the case 
may be retried wholly upon its merits, free from intimation upon all 
assiguinents of error coutained in the record. 

New trial. 





R. L. SHUFORD, SR., anp R. L. SHUFORD, JR., v. GREENSBORO JOINT- 
STOCK LAND BANK, 0. D. BARRS, SHERIFF, AND L. M. EPPS, JUSTICE 
OF THE PEACE, OF CATAWBA COUNTY. 


(Filed 12 December, 1934.) 


1. Mortgages H j—Purchase of property by mortgagee at foreclosure is 
voidable and not void. 

The purchase of property by a mortgagee at the foreclosure of the mort- 
gave, or the purchase of the property by an officer of the mortgagee and 
his transfer of the property to the mortgagee is not void, but is voidable 
at the option of the mortgagor. 


2. Same: Landlord and Tenant C b—Mortgagors held estopped by their 
conduct from attacking title of mortgagee on ground that he pur- 
chased property at his own foreclosure sale. 

Upon the toreclosure of a mortgage on plaintiff's land an officer of 
defendant bank, the mortgagee, bid in the property, and later conveyed 
the property to the bank, Thereafter the mortgagors procured the bank 
to lease the property to a third person for their benefit, and later procured 
the bunk to lease the property to them and entered a consent judgment in 
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which they admitted that the title to the land was in the bank, and 
acknowledged that their only claim to the land was under their lease: 
Held, the mortgagors are estopped by their conduct from attacking the 
title of the bank on the ground that in effect the bank bought the property 
at the foreclosure sale of its own mortgage, the title of a mortgagee 
bidding in the property at his own sale being voidable and not void, and 
the mortgagors, by their conduct, having confirmed and ratified the bank’s 
title. 

3. Ejectment B a—Justice of the peace held to have had jurisdiction 
under provision of C. S., 2365, ct seq. 

A suit to restrain execution on a judgment in summary ejectment by a 
justice of the peace, on the ground that the justice had no jurisdiction, is 
properly dismissed where it appears that plaintiff, formerly the mortgagor 
of the property, had leased the property and was estopped from attacking 
the foreclosure and setting up the relation of mortgagor and mortgagee. 
C. 8., 2865, et seq. 

4. Appeal and Error E h— 


The rights of a person not made a party to the action cannot be 
adjudicated on appeal. 


AppEeAL from judgment of [arding, J., entered at Chambers in Char- 
lotte, 3 August, 1954, dissolving a restraining order in an action pending 
in CatawsBa. Affirmed. 

The plaintiffs seck to restrain the defendants from ejecting them from 
the land described in the complaint by means of an execution Issuing out 
of the court of a justice of the peace, for that the said justice of the 
peace was without jurisdiction to determine the rights of the parties 
thereto in a suit in summary ejectment, alleging that the relationship 
existing between said parties was not that of landlord and tenant, but 
that of mortgagor and mortgagee. 

The cause came on to be heard upon a notice to show cause why the 
temporary restraining order should not be made permanent, and judg- 
ment was entered vacating such order, and the plaintiffs appealed to 
this Court, assigning errors. The determinative facts are set forth in 
the opinion. 


W. A. Self and Russell W. Whitener for appellants. 
W.C. Feimster and J.C. Rudisill for appellees. 


Scuenck, J. Upon sufficient evidence his Honor found substantially 
the following facts: 

On 17 January, 1924, R. L. Shuford, Sr., one of the plaintiffs, and his 
wife, Cora Shuford, executed to the defendant Land Bank a mortgage 
for the sum of $28,000 to secure the payment of their certain promissory 
note in like amount, and that later the said Shuford and wife defaulted 
in the payment of a portion of said indebtedness, and because of said 
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failure to pay, in accordance with the terms of said mortgage, all of the 
balance of the indebtedness became due and payable; that on 23 Feb- 
ruary, 1932, the said defendant Land Bank, pursuant to the power con- 
tained in the mortgage, sold the land in controversy at public auction, 
and that C, E. Fleming became the last, highest, and only bidder there- 
for at the sum of $28,000, which sale was reported to the court and con- 
firmed; and thereafter, on 27 April, 1932, the defendant bank, as mort- 
gagee, conveyed said land to said Fleming, and later, namely, on 7 May, 
1932, said Fleming conveyed the said land to said Lanc. Bank for the 
recited consideration of $10.00, and that the said Fleming was all the 
while an officer of said bank. The court further found that, on 29 
March, 1932, the defendant Land Bank leased said land for a crop 
season to one J. W. Abernethy for the benefit of the plaintiffs, and one 
year later, on 29 March, 1933, the defendant Land Benk leased said 
land for a crop season to the plaintiffs, in which lease the plaintiffs 
agreed to vacate said premises upon the expiration of said lease on 31 
December, 1933, and that the plaintiffs paid the rental due under their 
lease for only one month, failing to pay the balance due of $100.00 per 
month for six months; that on 29 November, 1933, the defendant bank 
had written notice served upon said plaintiffs to vacate said property on 
or before 31 December, 1933, in accordance with their written lease. 
That prior to the lease to said plaintiffs on 29 March, 1933, the defend- 
ant bank had instituted before its codefendant L. M. Epps, a justice 
of the peace, a suit in summary ejectment against said Abernethy and 
the plaintiffs in this action, and, upon the execution of said lease to the 
plaintiffs, a consent judgment was entered in said ejectraent proceeding 
wherein the defendants in that action, the plaintiffs in this action, ad- 
mitted that said Land Bank was the owner in fee of said land and ac- 
knowledged that their only claim, right, title, or interest therein was 
such as was given them by reason of the lease to them by said Land 
Bank. 

That upon the failure of the plaintiffs to vacate the land in contro- 
versy the defendant Land Bank again instituted suit in summary eject- 
ment before the said L. M. Epps, justice of the peace, against the said 
R. L. Shuford, Sr., and R. L. Shuford, Jr., for the possession of the 
premises in question, in accordance with the terms cf said lease of 
29 March, 1938; and on or about 16 April, 1934, judgment was entered 
by said justice of the peace to the effect that the defendants be removed 
from said premises and that the Land Bank be put into possession 
thereof, from which judgment the defendants, the plaintiffs in this 
action, while they gave notice thereof, failed to perfect an appeal to the 
Superior Court; and the Land Bank, at the July Term, 1934, of the 
Catawba County Superior Court, had said appeal docketed and dis- 
missed in accordance with the statute. 
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That on 3 May, 1934, at the request of the defendant bank, the said 
L. M. Epps, justice of the peace, issued an execution directing O. D. 
Barrs, sheriff of Catawba County, to dispossess the defendants R. L. 
Shuford, Sr., and R. L. Shuford, Jr. (the plaintiffs in this action), and 
to place the Greensboro Joint-Stock Land Bank in possession thereot, 
which execution was held for more than sixty days and returned not 
executed on account of the illness of the wife of R. L. Shuford, Sr. 

That in the meantime a receiver of the crops grown on the land in 
controversy was appointed by the resident judge of the 16th Judicial 
District; and that on 14 July, 1934, a temporary restraining order 
was signed by the said resident judge requiring the defendant L. M. 
Epps, justice of the peace, to appear and show cause why he should 
not be required by writ of mandamus to recall the execution and direct- 
ine the said Barrs, sheriff as aforesaid, not to eject the plaintiffs from 
the lands in question and directing the defendant Greensboro Joint- 
Stock Land Bank to show cause why it should not be enjoined from 
ejecting or attempting to eject the plaintiffs in this action. 

That at the hearing upon the notice to show cause plaintiffs filed 
affidavits tending to show that in said mortgage to the bank are em- 
braced a 13-acre tract and a 42-acre tract, which were the separate 
estate of Cora Shuford, wife of R. L. Shuford, Sr., upon the smaller 
of which was situated the residence of the said wife, which affidavits 
were not controverted; and that the said Cora Shuford did not sign any 
lease of the lands in controversy or any paper-writing in respect to said 
land after the execution of the mortgage, and that the said Cora Shuford 
was not a party to this action; and that the leases and agreements here- 
inbefore referred to were not under seal. 

And withal it appears from the record that no fraud in the sale under 
the power in the mortgage is alleged or any proof or suggestion of fraud 
made at the hearing, and that the $28,000 bid by Fleming at said sale 
was more than anyone else would bid at the time thereof, or at any time 
subsequent thereto, and is more than the land would bring if again 
offered at public auction. 

The plaintiffs, appellants, contend that under the foregoing facts the 
relationship of mortgagor and mortgagee was still subsisting between 
the plaintiffs and the defendant Land Bank at the time the judgment 
ejecting them was entered by L. M. Epps, justice of the peace, and, 
as equitable rights and questions of title were involved, said justice of 
the peace was without jurisdiction to enter said judgment, and that the 
same, as well as the execution based thereupon, was therefore void and 
of no effect. 

The defendants, on the contrary, contend that under the foregoing 
facts the relationship of landlord and tenant existed between the defend- 
ant bank and the plaintiffs at the time the judgment ejecting the plain- 
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tiffs was entered, and that therefore the right to institute a sult in sum- 
mary ejectment before a justice of the peace was open to the said bank, 
and that therefore said judgment and execution are in all respects valid. 

While it may be true that where a director or an officer of a corpora- 
tion buys land sold under mortgage by the corporation, he is presumed 
to have bought for the corporation and acquires only the legal title, and 
that the mortgagor still holds the equity of redemption. Craft v. 
Mechanics’ IHome Association, 127 N. C., 163, and that if such director 
or officer conveys the legal title to the corporation, that the mortgagor 
still retains the equity of redemption; and if nothing else appeared than 
the sale of the land described in the mortgage, under the power therein, 
by the Land Bank to Fleming, one of its officers, and by Fleming to the 
Land Bank, the deed to Fleming and the deed by him to the Land Bank 
would be voidable at the option of the plaintiffs, mortgagors. However, 
the record in this case shows, and his Honor so finds, that after the sale 
was mide to Fleming under the power in the mortgage, the Land Bank 
leased the lands in controversy to one Abernethy for the benefit of the 
plaintiffs; and that after the land was conveyed by Fleming to the Land 
Bank the Laud Bank leased said lands to the plaintiffs, and that the 
plaintiffs contracted and agreed in said lease to pay a monthly rental and 
to vacate the land upon the expiration of the lease; and that at the same 
time this last-named lease was entered into the plaintiffs in this case 
consented, in a previous suit In summary ejectment, to a judgment re- 
moving them from said land and acknowledged therein that the only 
right or title which they had to said land was such right or title as they 
had by virtue of the lease to them by the defendant Land Bank, which 
they also admitted in said consent judgment to be the owner in fee sim- 
ple of the said land; that said last-named lease and said consent judg- 
ment were entered into on 29 March, 1938, more than a year after the 
sale under the power on 23 February, 1932, and plaintiffs occupied said 
lands under said lease until the expiration thereof on 31 December, 
1933. 

In the case of Joyner v. Farmer, 78 N. C., 196, cited in the briefs of 
both parties to this action, it is said: “The sale of the mortgagee (.e., 
the sale under the power in the mortgage by the mortgagee to himself) 
is not void, but only voidable, and can be avoided only by the mortgagor 
or his heirs or assigns. . . . The estate of the mortgagee acquired 
by the sale, being voidable only, may be confirmed by any of the means 
by which an owner of a right of action in equity may part with it: 

“1, By a release under seal, as to which nothing need be said. 

“2. Such conduct as would make his assertion of his right fraudulent 
against the mortgagee, or against third persons, and which would, there- 
fore, operate as an estoppel against its assertion. 


“3, Long acquiescence after full knowledge; . . .” 
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The action of the plaintiffs in procuring from the defendant bank 
the lease to Abernethy for their benefit, and procuring the later lease to 
themselves from said bank, and in entering into the consent judgment m 
which they admitted that the title was in the Land Bank aud acknowl- 
edged that their only claim was by virtue of a lease from said bank, 
wes such conduct as makes their assertion of any right to have declared 
void the deed made under the power to Fleming, or the deed to the Land 
Bank by Fleming, fraudulent against said Land Bank, and therefore 
operates as an estoppel against such assertion. The estate of the Land 
Bank, acquired through the sale under the power in the mortgage, being, 
in the first instance, only voidable at the option of the plaintiffs, mort- 
eagors, they have by their conduct and acquiescence confirmed and rati- 
fied such estate, and are now estopped to deny the title of the bank, 
mortgagee, 

We are of the opimion that the relationship existing between the de- 
fendant Land Bank and the plaintiffs at the time the judgment of the 
justice of the peace was entered and at the time the execution therein 
was issued was not that of mortgagee and mortgagor, but was that of 
landlord and tenant, and that said judgment and execution were entered 
aud issued by a court of competent jurisdiction—in fact, by the only 
court that has original jurisdiction of suits in summary ejectment be- 
tween landlord and tenant, that of a justice of the peace, C. 5., 2365, 
et sey.; and we therefore conclude that there was no error in lis [lonor’s 
judgment dissolving the restraining order which sought to have the 
judgment and execution of the justice of the peace declared a nullity. 

We do not here attempt to adjudicate any of the rights of Cora Shu- 
ford, wife of R. L. Shuford, Sr., for the reason that she has never been 
made a party to this action. 

Affirmed. 





A. T. MOORE, TREASURER OF PITT County, N. C., v¥. FIDELITY AND CAS- 
UALTY COMPANY OF NEW YORK, GURNEY P. HOOD, COMMISSIONER 
OF BANKS, FT AL. 
(Filed 12 December, 1984.) 


1. Limitation of Actions B g—Suit for reformation held instituted as of 
date of amendment of complaint to state cause of action therefor. 

Defendant surety company issued its bonds securing county funds on 

deposit in a bank, Upen the loss of the funds through the insolveney of 

the bank, suit was instituted on the bonds. Part of the county funds 

were on general deposif and part were represented by certificates of 

deposit, and defendant surety company set up the defense that the bonds 
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contained a clause which provided that funds represented by certificates 
of deposit should not be covered by the bonds. Thereafter plaintiff was 
allowed to amend his complaint so as to allege that the clause exempting 
certificates of deposit was inserted through the mutual mistake of the 
parties and that the clause should be eliminated therefrom: Held, suit 
for reformation of the bonds was instituted as of the date of the amend- 
ment of the complaint. 


2. Reformation of Instruments A a— 
Equity has the power to reform instruments for mutt.al mistake of the 
parties, or for mistake of one party induced by the fraud of the other, in 
order to make the instruments express the true intent of? the parties. 


3. Limitation of Actions B b— 
A cause of action for reformation of an instrument for fraud or mistake 
accrues when the fraud or mistake is discovered, or when it should have 
been discovered in the exercise of due diligence. 


4. Samc—Cause of action for reformation of bonds held barred by three- 
year statute under facts of this case. 

Bonds securing county funds on deposit in a bank contained a clause 
stipulating in unequivocal terms that the bonds should not cover county 
funds represented by certificates of deposit. The county treasurer brought 
suit on the bonds to recover funds of the county on general deposit and 
funds represented by certificates of deposit, and sought to have the bonds 
reformed by eliminating the clause exempting certificates of deposit 
because of the mutual mistake of the parties. Defendart surety company 
pleaded the three-year statute of limitations, C. 8., 441 (9), it appearing 
that the action was begun some five years after the delivery of the bonds. 
Plaintiff alleged in his reply that the clause exempting certificates of 
deposit was not discovered until after the failure of the bank in which 
the county funds were deposited: Held, the actual time of the discovery 
of the alleged mistake is not determinative, but the cause of action for 
reformation of the bonds accrued when the mistake should have been 
discovered by plaintiff in the exercise of due diligence, «nd plaintiff being 
an educated man, and there being no evidence of any effort to conceal 
the plain language of the bonds or to prevent plaintiff from reading them, 
plaintiff's cause of action was barred by the statute. 


Crvi. action, before Daniels, J., at First May Terr., 1934, of Pirt. 

Plaintiff alleged that he was the treasurer of Pitt County, and that 
on or about 5 May, 1927, the defendant Fidelity and Casualty Company, 
through its agent in Pitt County, North Carolina, executed and deliv- 
ered its Bond No. 1159556, in the sum of $10,000, in favor of A. T. 
Moore, treasurer of Pitt County, and the term of said bond began 
5 May, 1927. On or about 20 February, 1928, the said defendant issued 
to the said treasurer Bond No. 1162964 in the penal sum of $6,000, and 
the term of said bond began on 20 February, 1928. It was further 
alleged that the purpose of securing said bonds was to protect public 
funds of Pitt County in the hands of said Moore, treasurer, and de- 
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posited by said treasurer in the Citizens Bank of Farmville, North 
Carolina. Section 2 in each of said bonds was as follows: “The com- 
pany shall not be Hable hereunder for the payment of any sum due 
upou any certificate of deposit issued by the bank.” The Citizens Bank 
of Farmville failed on 8 December, 1930, and at the time of such failure 
the plaintiff, as treasurer, had on deposit in said bank to lus credit, 
subject to check, the sum of $4,000, and on Certificate of Deposit No. 
2432, dated 19 June, 1930, and due 19 September, 1930, $15,541.50. 
The defendant filed an answer, pleading as a defense the provisions of 
said bond exempting liabihty for certificates of deposit. Thereafter, 
on or about 14 October, 1933, pursuant to an order of court, the plaintiff 
amended his complaint, alleging, among other things, that said bonds 
were Intended to cover all deposits held by the plaintiff treasurer in the 
Bank of Farmyille, and “that the execution and delivery of the bonds 
sued upon, with said provision therein, was a mutual mistake which 
was understood by the defendant company, said company knowing the 
requirements of the plaintiff, and that it understood that it was the 
intention and purpose of said bonds to protect all amounts so deposited 
with the Citizens Bank; . . . and that the delivery of the bonds 
sued upon was a mistake which was mutual, and in fairness, in law, 
equity, and good conscience, should be corrected to comply with the 
conditious established by this plaintiff before any deposits were made, 
and that section two should be eliminated therefrom.” 

The defendant interposed the plea of the statute of limitations to the 
cause of action for correction or reformation set up in the amended 
complaint. At the trial it was admitted, and the court found as a fact, 
that the Citizens Bank of Farmville suspended business on 8 December, 
1930, and at the time of such suspension the plaintiff had on deposit 
therein $4,000, subject to check, and $15,833.33 evidenced by certificate 
or certificates of deposit. The court further found as a fact that sum- 
ons in this action was issued and complaint filed on 5 December, 1931, 
and that the amendment to the complaint was filed on or about 14 Octo- 
ber, 1933, pursuant to an order of court. The plaintiff offered certain 
oral evidence that other depository bonds had been furnished carrying 
full coverage and without a clause similar to the one contained in the 
bonds in controversy; and, further, that the agent of the surety company 
was told at the time the bonds were issued that the plaintiff treasurer 
desired full coverage upon all amounts in the bank. The trial judge 
excluded all such evidence, and upon the facts found by him entered 
judgment that the plaintiff recover of the surety company the amount of 
the general deposit, and that he recover of Commissioner of Banks the 
amount represented by the certificates of deposit. 

From judgment so rendered plaintiff appealed. 
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J. 1}, James for plaintiff. 
Ruark & Ruark for defendants. 


Brocpen, J. The controlling questions of law are these: 

1. When was the action for the reformation and correction of the 
indemnity contracts begun? 

2. Is such cause of action barred by the statute of limitations? 

The depository bonds involved in this litigation contain a clause 
worded as follows: “The company shall not be hable hereunder for the 
payment of any sum due upon any certificate of depos.t issued by the 
bank.” It was admitted, and found as a fact by the trial judge, that 
$15,833.33, in the bank at the time of closing to the credit of plaintiff 
treasurer, was evidenced by certificate or certificates of deposit, and 
therefore not within the protection of the bond so long as the language 
above quoted constituted an essential and material part thereof. 

“Tt is accepted doctrine that when the parties have bargained together 
touching a contract of insurance, and reached an agreement, and in 
carrying out, or in the effort to carry out, the agreement, a formal 
written policy is delivered and accepted, the written policy, while it 
remains unaltered, will constitute the contract between the parties, and 
all prior parol agreements will be merged in the written instrument; nor 
will evidence be received of prior parol inducements and assurances to 
contradict or vary the written policy while it so stands as embodying 
the contract between the parties. Like other contracts, it may be set 
aside or corrected for fraud or for mutual mistake; but, until this 1s 
done, the written policy 1s conclusively presumed to express the contract 
it purports to contain.” Lfloars v. Ins. Co., 144 N. C., 232, 568. E.,, 
915. See, also, Clements v. Ins. Co,, 155 N. C., 57, 70 8. E., 1076; 
Wilson v. Ins, Co., 155 N. C., 178, 71 8. E., 79; Burton v. Ins. Co., 198 
N. C., 498, 152 8. E., 396; Welsh v. Brotherhood, 200 N. C., 184, 156 
SE. 539. 

Doubtless realizing that the foregoing principles of law blocked the 
path of recovery, the plaintiff amended his complaint on 14 October, 
1933, and alleged that the delivery of the depository bonds with the re- 
strictive clause therein was the result of mutual mistake, and that such 
bond should be reformed and said clause stricken therefrom. There- 
fore, the action for reformation was begun on said date. See Jones v. 
Vanstory, 200 N. C., 582, 157 S. E., 867. 

The power of a court of equity to reform contracts for mistake has 
been recognized and applied for so long in this jurisdiction that such 
power may now be deemed to be thoroughly built into the structure and 
fabric of our law. Thus, in the Welsh case, supra, the Court spoke as 
follows: “But the reformation is subject to the same rules of law as are 
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applicable to all other instruments in writing. It must be alleged and 
proven that the instrument sought to be corrected failed to express the 
real agreement or transaction because of mistake common to both 
parties, or because of mistake of one party and fraud or inequitable con- 
duct of the other.” 

The defendant pleaded the statute of limitations to the amended com- 
plaint upon the theory that the bonds were delivered to the plaintiff 
29 May, 1927, and on 25 February, 1928, and that as the amended com- 
plaint filed in October, 1938, first set up a cause of action for reforma- 
tion that such cause of action was barred by C. S., 441, subsec. 9, in that 
more than three years had elapsed from the discovery of fraud. The 
plaintiff asserted that he did not discover the fraud or mistake until he 
read the bonds after the bank failed, and then for the first time discoy- 
ered the presence of the restrictive clause, and that he had assumed that 
the bonds in htigation were similar to other depository bonds which he 
had been taking for a period of years, and which provided for full cover- 
age. However, actual discovery of the fraud or mistake 1s not always 
conclusive. The correct principle as held and pronounced by this Court 
was stated in Latham v. Latham, 184 N. C., 55, 118 8. E., 623, in the 
following words: “We do not hold, as appellant contends, that the 
statute begins to run from the actual discovery of the fraud, abso- 
lutely and regardless of any negligence or laches of the party aggrieved. 
A man should uot be allowed to close his eves to facts observable by ordi- 
nary attention and maintain for his own advantage the position of 
ignorance. Such principle would enable a careless nan, aud by reason 
of his carelessness, to extend his right to recover for an indefinite length 
of time, and thus defeat the very purpose the statute was designed and 
framed to accomplish. In such case, a man’s failure to note facts must 
be imputed to him for knowledge, and im the absence of some actual 
effort to conceal a fraud or some of the essential facts embraced in the 
inquiry, we think the correct interpretation of the statute should be that 
the cause of action shall be deemed to have accrued from the time the 
fraud was known, or should have been discovered in the exercise of ordi- 
nary diligence.” 

When the bonds were delivered in 1927 and in 1928 the clause limiting 
liability to general deposits and excluding certificates of deposit was 
plainly written in the instrument in clear and unequivocal words. The 
plaintiff had been a student at the University of North Carolina and was 
an able and experienced business man, and, therefore, even a casual read- 
ing of the instruments at the time they were delivered would have dis- 
closed the limitation of liability. There was no evidence of any effort 
to conceal the plain wording of the instruments or to prevent the plain- 
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tiff from reading them or of making such examination of the contents as 
he might deem desirable and advisable. The cause of action for mistake 
appeared in the case upon the filing of the amended complaint on 14 
October, 1933, and on said date the statute of limitations had already 
put such cause of action to death. 


Affirmed. 





JOHN HENRY ALEXANDER vy. SOUTHERN PUBLIC UTILITIES 
COMPANY anp W. O. WOODCOCK. 


(Filed 12 December, 1934.) 


1. Street Railroads B b—Evidence of negligence in operation of street 
car held sufficient to be submitted to jury. 


The evidence in this case tended to show that plaintiff was driving a 
truck along a busy and congested street in a city, that at the place of the 
accident there were cars parked at angles and double parked so that there 
was not sufficient space between the parked cars and the street car tracks 
for a vehicle to pass, that plaintiff was driving behind another truck, 
that the first truck turned off the street and plaintiff then saw for the 
first time defendant's street car approaching him from tke opposite direc- 
tion, that plaintiff was powerless to get out of the way of the approaching 
street car because of the automobiles parked along the curb of the street, 
and that the street car was being driven 25 to 28 miles an hour, and that 
without slackening its speed or giving warning by bell or gong, the street 
ear crashed into the truck plaintiff was driving, resulting in injury to 
plaintiff: Held, the evidence was sufficient to be submitted to the jury 
on the issue of the negligence of defendant street car company. 


2. Automobiles G i—lInstruction in this case on issue of contributory 
negligence held free from reversible error. 


In this case plaintiff was driving his truck behind another truck along 
a busy and congested street in a city and plaintiff was injured in an 
accident occurring when the first truck turned off the street to the right 
and a street car approaching from the opposite direct.on crashed into 
plaintiff's truck, plaintiff being unable to get out of the way of the street 
car because of automobiles parked along the curb of the street. The 
trial court fully and correctly defined contributory negligence and in- 
structed the jury that plaintiff was required to drive with due care for 
his own safety and keep a proper lookout: Held, an exception to the 
charge for its failure to call the jury’s attention to N. C. Code, 2621 (57), 
which provides that cne car shall not follow another more closely than 
is reasonable and prudent cannot be sustained in the absence of a special 
request for such instructions. 


Appra from Devin, J., and a jury, at August, 1934, Special Term of 
MeckienBurG. No error. 
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This is an action for actionable negligence, brought by plaintiff 
against defendants. The defendants denied that they were guilty of 
any negligence and set up the plea of contributory negligence. The 
plaintiff in his replication set up “last clear chance.” 

The following issues were submitted to the jury and their answers 
thereto: “(1) Was plaintiff injured by the negligence of the defend- 
ants, as alleged in the complaint? A. Yes. (2) Did plaintiff, by his 
own negligence, contribute to his injury, as alleged in the answer? A. 
No. (3) If so, notwithstanding the contributory negligence of the plain- 
tiff, could the defendants, by the exercise of due care, have avoided the 
injury to the plaintiff? Al oo... (4) What damages, if any, is 
the plaintiff entitled to recover of the defendants? A. $1,066.00.” 

The court below rendered judgment on the verdict. The defendants 
made several exceptions and assignments of error and appealed to the 
Supreme Court. 


Hiram P. Whitacre for plaintiff. 
John M. Robinson and W. B. McGuire, Jr., for defendants. 


Crarxson, J. The defendants in the court below, at the close of the 
plaintiff’s evidence and at the close of all the evidence, made motions 
for judgment as in case of nonsuit, C. 8., 567. The court below over- 
ruled these motions, and in this we can see no error. The evidence on 
the part of the plaintiff was to the effect: That the defendant Utility 
Company, through its motorman, Woodcock, was operating a street car 
in the city of Charlotte, on North McDowell Street, going north. The 
place where the collision occurred was at or near where East 2d Street 
should enter South McDowell Street. There are a number of stores at 
this point. The total frontage of these stores on the right, going south 
on North McDowell Street, is eighty-eight feet. The plaintiff was going 
south on North McDowell Street, and to his right and in front of the 
stores were a number of automobiles parked, some double-parked and at 
angles. Between the parked automobiles and the west rail of the strect 
car track there was not sufficient space to drive unless driving to the left 
and on the west rail of the street car track. Where the collision occurred 
was in a hollow of the street. The decline going north on McDowell 
Street was a little greater than the decline going south. The collision 
occurred in front of a meat market, a short distance from the lowest 
point of the decline. On 21 November, 1933, at about 12:30 o’clock 
p.m., the motorman, Woodcock, driving the street car, coming down the 
decline going north on McDowell Street, was operating the strect car 
about 20 to 28 miles an hour, and without slowing down ran into the 
truck plaintiff was driving and seriously injured him. The street car 
motorman gave no signal or warning. The plaintiff, a colored man, 
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was driving a 1925 Whippet truck for the Dixie Awnirg Company, on 
business, in a southerly direction at a speed not exeesding 10 or 15 
miles an hour. He was following a big van truck. He testified, in 
part: “I continued behind this truek down South McDowell Street 
until [ got to those stores in the business’ section. The ears were 
double-parked or angle-parked. I had to pull over on the west rail of 
the street car track. This truck im front of me switched off of track 
About that time I looked up and the street car was right in my face. 
IT was helpless. .\ large car was parked there and I had to pull over 
on the street car track, and before I knew anything I was hit. I had to 
drive my car over the west rail of the street car track. I did not have 
room to get by on account of the cars parked there. I would have hit 
other people. . . . IL came on down by them right behind the truck. 
I couldn’t see the ones that were angled back until I got there. The big 
truck pulled up, and when it pulled out the street car dashed into me. 
When he pulled in the corner, I looked in the street cai’s face. When 
that happened, I was within 10 feet of the street car. I was running 
on the right-hand side of the street. When I got to all of these parked 
cars the truck jerked over to the left and I pulled over to the left, and 
about that time the truck got out of the way and I saw the street ear. 
I was within 10 fect of the street car then.” 

Will Johnson testified, in part: “It looked like the street car was 
waking 25 or 28 niles an hour. After it passed me, it kept on down to 
the braneh and was just about at the branch when it had the collision. 
The street car didn’t slacken in speed from the time it passed me until 
this collision. If it did, I couldu’t tell the difference. I did not hear 
any bell or gong at all. . . . Five or six cars were parked angling 
in front of the A. & P. store. Therefore, if anyone was coming south, 
one Wheel had to get on the street car track to pass the cars there. One 
coach was parked double on the south side of the A. & P. store. It was 
a Buick and would take up the length of the street. There would not 
be more than 3 or 4 feet from the automobile to the car line, and no car 
would have space in passing if it didn’t get on the ear line without hit- 
ting the rear end.” 

Under the facts and circumstances of this case, we think the evidence 
sufhcient to be submitted to the jury. Ingle v. Power Co., 172 N. C., 
7513 Smith v. Electric BR. BR. 178 N. C., 489; Lea v. Utilities Co., 178 
N. C., 509. The exceptions and assignments of crror to the charge of 
the court below cannot be sustained. The court below defined accu- 
‘ately neghgence, contributory negligence, and proximate cause, and 
apphed the law appleable to the facts. 

The charge of contributory negligence, in part, is as follows: ‘The 
burden of proof upon the second issue is upon defendants to satisfy you 
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from the evidence, and by its greater weight, that plaintiff himself was 
negligent, and that his negligence was a proximate contributing cause 
to lis injury. That is what we term contributory neghgence. Con- 
tributory negligence means want of due care upon the part of a person 
who has been injured by the actionable negligence of another, combining 
and concurring with that negligence and contributing to the injury as a 
proximate cause thereof and without which it would not have occurred. 

“So, remembering the definitions of negligence, due care and proxi- 
mate cause, there was a duty upon the plaintiff to exercise due care and 
precaution for his own sake. It was his duty in the operation of the 
motor truck upon the street to operate the same with due care and pru- 
dence for his own safety. Not to operate it at a greater rate of speed 
than 15 miles per hour, or than was reasonable and proper, considering 
the traffic, width, surface, and other conditions then existing, which he 
knew, or In the exercise of due care could ascertain. It was his duty to 
keep a reasonable and proper lookout in the direction in which he was 
going, to be advertent to the traffiie on the street, which in the exercise 
of due care he could have seen and anticipated, and if you find from this 
evidence, and by its greater weight, that plaintiff failed in one or more 
of these respects to exercise due care, and that such failure on his part 
combined and concurred with negligence on defendants’ part, produces 
the injury complained of as a proximate cause thereof, then it would 
be your duty to answer the second issue ‘Yes’; otherwise, ‘No.’ ” 

The defendants complain that the court, in its charge on contributory 
negligence, did not call attention to N. C. Code, 1981 (Michie), see. 
2621 (57), which is as follows: “(a) The driver of a motor vehicle 
shall not follow another vehicle more closely than is reasonable and pru- 
dent with regard for the safety of others and due regard to the speed of 
such vehicles and the traffie upon and condition of the highway,” cte. 

The defendant requested no prayer for instruction on this aspect, but 
we think the charge full and plenary enough as given. The jury did 
not answer the issue as to the “last clear chance,” and in the charge as 
a whole we see no error. 

The evidence on the part of the defendants was in conflict with that 
of plaintiff. The jury, the triers of the facts, took plaintiff's version of 
the collision. This was for them to decide and not us, where the evi- 
dence, as in this case, was sufficient to be submitted to the jury. 

On the whole record, we see no prejudicial or reversible error. 

No error. 
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THE BANK OF FRANKLIN v. JOHN 8S. TROTTER snp WIFE, 
ADA BURNETT TROTTER, GUS LEACH, anp OTHERS, 


(Filed 12 December, 1934.) 


1. Banks and Banking K c—Order allowing bank to reopen held to 
authorize it to sue on past-due notes held by it at time of closing. 

An order of the Commissioner of Banks allowing a bank to reopen for 
business upon certain terms and limitations, which order expressly pro- 
vides that the bank shall proceed in the orderly liquidation of its assets 
existing at the time of its closing and discharge its liabilities as of that 
date, authorizes the bank to institute and maintain suit on past-due notes 
existing in its favor at the date of its closing, suit on such notes being 
necessary for the liquidation of same, and being necessary to the execu- 
tion of the order. 


2. Attorney and Client B b—Attorney employed to collect note has no 
authority to make agreement not to sue thereon, 

An agreement by an attorney for a bank employed to zollect a past-due 
note owing the bank, that suit would not be instituted thereon if the 
maker would pay a stipulated sum thereon monthly is not binding on the 
bank, since such agreement is beyond the scope of the attorney’s authority. 


3. Same: Principal and Agent C f—-Acceptance by payee of payments on 
note held not ratification of agent’s void agreement not to sue thereon. 


An attorney employed to collect a note made an unauthorized agree- 
ment with the maker not to institute suit on the note if the maker paid 
certain stipulated sums on the note monthly: Held, the acceptance by 
the payee of the stipulated sums does not constitute a ratification by the 
payee of the void agreement, since the payee received no moneys or pay- 
ments it was not entitled to receive under the law. 

4, Bills and Notes F d—Void agreement for extension of time for pay- 
ment of note will not release accommodation endorser thereon, 


Where an agreement between the maker of a note and the attorney of 
the payee for an extension of time for payment is void for want of 
authority on the part of the attorney to make the agreement, and there 
is no valid ratification of the agreement by the payee, the void agreement 
for extension of time for payment will not release an accommodation 
endorser of liability on the note. 


Appeal from Alley, J., at February Term, 1934, of Macon. Affirmed. 

This was a civil action, instituted on 15 March, 1932, by the plaintiff 
bank upon various notes drawn by John S. Trotter, most of which were 
endorsed for the accommodation of said Trotter by his various co- 
defendants, including the defendant Leach. By consent of all parties, 
the case was referred to J. D. Mallonee, Esq., to hear the evidence, find 
the facts, and report conclusions of law. The referee filed his report 
under date of 5 August, 1933, to which various exceptions were filed 
by the parties plaintiff and defendants, and upon these exceptions the 
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case came on to be heard at term time. Some of these exceptions were 
sustained, either in the entirety or in part; and the report as thus modi- 
fied was adopted and approved by the judge presiding. Judgment was 
entered in favor of the plaintiff against the various defendants, and the 
defendants John 8. Trotter and Gus Leach alone perfected appeals to 
this Court. 


Smathers & Smathers for John S. Trotter, appellant. 
Moody & Moody for Gus Leach, appellant. 
Jones & Ward and Jones & Jones for Bank of Franklin. 


Scuenck, J. We will first consider the appeal of the defendant John 
S. Trotter, which presents two questions, to wit: 

1. Did the plaintiff bank, under the order .of the Commissioner of 
Banks, have authority to imstitute and maintain this action ? 

2. Was there a valid agreement between the plaintiff bank and the 
defendant John S. Trotter that the bank would forbear instituting suit 
against defendant Trotter until 1 October, 1933, if the said defendant 
would pay the said bank on his indebtedness to it the sum of $150.00 
per month until said date? 

The answer to the first question is found in the order of the Commis- 
sioner of Banks, dated 3 June, 1931, permitting the plaintiff bank, which 
had been closed since 17 December, 1930, to reopen upon certain condi- 
tions therein set forth. The order reads in part: “That immediately 
upon reopening, said Bank of Franklin shall proceed in an orderly 
liquidation of the assets of the bank existing upon and prior to 17 De- 
cember, 1930, and discharge all of its liabilities as of the date - 
We think the words “proceed in an orderly liquidation of the assets of 
the bank existing upon and prior to 17 December, 1930,” in the absence 
of any limitation annexed thereto, authorize the bank to maintain an 
action upon past-due notes held by it prior to the date named. TPast- 
due notes are assets, and, if the makers thereof fail to pay, suit is one, 
if not the only, method of reducing such notes to money, that 1s, to 
hquidate them, so the proceeds therefrom may be utilized to discharge 
habilities. While there are certain limitations and terms placed upon 
the bank by the order of the Commissioner of Banks as conditions prece- 
dent to reopening, we find none upon its right after reopening to main- 
tain actions to bring about an orderly liquidation of its assets. In fact, 
to take away the right of the bank to enforce collection of its assets by 
suit would render the order practically nugatory. 

Upou the second question presented, relative to the alleged agreement 
of the plaintiff bank to forbear instituting suit against the defendant 
Trotter until 1 October, 1933, upon the payment by said defendant to 
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said plaintiff on his indebtedness to it in the sum of $150.00 a month 
until said date, the evidence tends to show that John S. Trotter in at- 
tempting to make such an agreement had all of his negotiations with an 
attorney employed by the bank to collect its assets, and all that was done 
to consummate said agreement was done through and by said attorney; 
and Judge Alley so finds, and upon this finding the judge correctly held, 
as a matter of law, that there was no valid agreement between the plain- 
tiff bank and the defendant Trotter. 

In the case of Bank v. McEwen, 160 N. C., 414, Walker, J., says: 

“No one could reasonably suppose that it was within the scope of an 
attorney’s authority to release a debt, or any party to a note, or to do 
anything which would have that effect, when his commission extended 
only to the collection of the debt. It is stated in the books that an 
attorney has no imphed authority to work any discharge of a debtor 
but upon actual payment of the full amount of the debt, and that in 
money. He cannot release sureties or endorsers, nor enter a retraxit, 
when it is a final bar. 

“Tt seems, therefore, to be the generally accepted doctrine that an 
attorney charged with the collection of a debt has no power, in virtue of 
his general authority, to do any act which will either release his client’s 
debtor or his surety, nor can he materially jeopardize his chent’s interest 
In any way. .\n attorney at law is an officer in a court of justice, who 
is employed by a party in a cause to manage the same for him, and 
his echent is concluded by his act done within the range of his au- 
thority wf. a. 3 

“Although counsel has complete authority over the suit, the mode of 
conducting it, and all that is ineident to it, . . . and the manage- 
ment and conduct of the trial, he has not by virtue of his retainer in the 
suit any power over matters which are collateral to it.” Pollock Ch. 
Baron, in Swinfen v. Chelmsford, 2 L. T. (N.S.), 406.” See, also, Hall 
ve. Presnell, 157 N. C., 290, and cases there cited. 

The defendant Trotter contends that even if the attorney had no 
authority to make a contract to forbear instituting suit, that the plaintiff 
ratified such an agreement by accepting payments after the negotiations 
were had with said attorney. With this contention we cannot agree, 
since the plaintiff received from the defendant Trotter no moneys, or 
payments, it was not justly entitled to reccive under the law. Recelv- 
ing money from the defendant, which the defendant admits to be due, 
cannot be construed as a ratification of a void contract. 

We find no error upon the appeal of the defendant John 8S. Trotter. 

The appeal of the defendant Gus Leach presents but the single ques- 
tion: Did the plaintitf and defendant Trotter enter into such an agree- 
ment to extend the time of payment of the note on which the defendant 
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Leach was an accommodation endorser as would release and exonerate 
and discharge the defendant Leach from further hability; and, if not, 
did the plaintiff ratify an attempt of its attorney im its behalf to enter 
into such a contract? 

Since the alleged contract relied upon by the defendant Leach is the 
same one attempted to be made with the plaintiff’s attorney for collec- 
tion, and relied upon by the defendant Trotter, it 1s void for the reasons 
above set forth; and since the facts relied upon by the defendant Leach 
for ratification of an otherwise void contract are the same as those relied 
upon by defendant Trotter for the same purpose, the contention of the 
defendant Leach as to ratification must fail for the reasons hereinbefore 
assigned. 

We find no error upon the appeal of the defendant Gus Leach. 

The judgment of the Superior Court is 


Affirmed. 





IN RE ACCUSATION AGAINST DR. J. E. OWEN. 
(Filed 12 December, 1934. ) 


1. Physicians and Surgeons A d—Truthful advertising by dentist is not 
prohibited by C. S., 6649. 

The grounds for revocation of the license of a dentist under C. 8., 6649, 
as amended by ch. 270, Public Laws of 1985, are solicitation of profes- 
sional business and false advertising and the circulation of false claims 
or fraudulent or misleading statements, and the statute dves not render 
truthful advertising and circulation of truthful statements by a dentist 
unlawful. 


2. Same— 

Advertising in newspapers and the maintenance of a large sign on the 
building in which he maintains his ofice does not constitute solicitation of 
professional business by a dentist, advertising and solicitation not being 
synonymous terms, and where it is not alleged that such advertising was 
false or misleading, it is not sufficient ground for the revocation of the 
dentist’s license. 


8. Appeal and Error A e— 


Where it appears on appeal that the rights of the parties do not depend 
upon the constitutionality of a statute invoked in the proceedings, the 
Supreme Court will not determine the question of constitutionality upon 
the appeal. 


AppEay from Pless, J., at June Term, 1984, of Buncombe, Reversed. 
This was a proceeding instituted before the North Carolina State 
Board of Dental Examiners upon an accusation against Dr. J. E. Owen, 
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a dentist licensed by the State, duly filed under the provisions of C. S8., 
6649, by Drs. Bennett, Little, and Wells, dentists. 

The accusation was heard and judgment entered bv the Board of 
Dental Examiners, from which the respondent, Dr. J. E. Owen, ap- 
pealed to the Superior Court. The case was transfered from Wake 
County to Buncombe County, where it was heard at term time upon an 
agreed statement of facts, and judgment was there entered revoking the 
license of the respondent to practice dentistry. From this judgment the 
respondent appealed to the Supreme Court, assigning errors. 


Harry A. Gorson and Marcus Erwin for appellant. 
Sale, Pennell & Pennell for appellees. 


Scuenck, J. The portion of the statute, C. S., 6649, as amended by 
chapter 270, Public Laws 1933, pertinent to the accusation filed, reads: 
“Whenever it shall appear to the Board of North Carolina Dental Ex- 
aminers that any licensed dentist practicing in the State has been guilty 

of false notice, advertisement, publication, or circulation of 
false claims, or fraudulent or misleading statements of his art, skill, or 
knowledge, or of his method of treatment or practice, . . . or has 
by himself or another solicited professional business, the board shall 
revoke the license of such person.” 

The accusation filed charges: (1) “That the said Dr. J. E. Owen has, 
since 18 June, 1933, by himself and by another, solicited professional 
business as a practitioner of dentistry by running paid advertisements, 
and/or solicitation for professional business in the Asheville Cutizen,” 
and 

(2) “That since 18 June, 1933, the said Dr. J. E. Owen has, by him- 
self or another, solicited professional business by advertisements upon 
the buildings in the city of Asheville in which said Dr. J. E. Owen has 
his offices, said signs or advertisements soliciting professional business 
all being painted in yellow and black colors,” and of large dimensions. 

It will be noted that nowhere in the accusation is there any charge of 
false advertisement or publication, or of the circulation of any false 
claims or fraudulent or misleading statements. The charge is (1) that 
the respondent solicited professional business as a practitioner of den- 
tistry by running paid advertisements in the newspapers, and (2) that 
he solicited professional business by signs in colors and of large dimen- 
sions upon the building in which he has his office. 

In the agreed statement of facts upon which the case was heard in the 
Superior Court there is no mention of false advertisements, or of circu- 
lation of false claims or fraudulent or misleading statements. In this 
statement it is agreed (1) that the respondent caused to be published 
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in newspapers of large circulation paid advertisements of his work and 
prices charged, and (2) that the respondent maintained on the outside 
of the walls of the building in which he had his office certain signs, 
advertising his work and prices, painted yellow and black, and of large 
dimensions. 

The judgment below, entered upon the agreed facts, contains, inter 
alia, the following: “. The court being of the opinion that 
the respondent has by himself or others solicited professional business, 
as alleged in the accusation,” and concludes by adjudging that “the 
judgment of the North Carolina State Board of Dental Examiners in 
this cause is affirmed, and the license to practice dentistry in the State 
of North Carolina, heretofore granted the respondent, Dr. J. E. Owen, 
be and is hereby revoked. a 

The respondent’s appeal from the judgment of the Superior Court 
raises the question as to whether the insertion of paid advertisements 
of his work and prices by a heensed dentist in newspapers with a large 
circulation and by signs in flaring colors and of large dimensions con- 
stitutes such soliciting of professional business as is inhibited by the 
statute, as amended. We think not. 

The offenses against which the statute inveighs are (1) that of false 
advertising, and the circulation of false claims or fraudulent or mis- 
leading statements, and (2) that of soliciting professional business. 

Advertising, or the circulation of statements, without the taint of 
falsity or fraud, either by newspaper or sign, although paid for, cannot 
be construed as a violation of the statute. Advertising and soliciting 
are not synonymous terms. If such were so, every dentist who inserted 
a professional card in a registry, directory, or other publication, and 
paid for such insertion, or who placed upon the window or door of his 
office, or upon the wall of the building in which his office is located, lis 
name followed by the word “dentist” would subject himself to an accu- 
sation that might lead to the revocation of his heense. We appreheid 
that such was not the purpose of those who drafted the statute. The 
statute only makes the use of false advertising, or the circulation of 
fraudulent and misleading statements, unlawful, and the corollary fol- 
lows that the use of truthful advertising and cireulation of truthful 
statements are not unlawful. Hupressio unius est exclusio alterius. 
There is no suggestion in the record of any soliciting by the respondent 
otherwise than by advertising in newspapers and by signs. 

We do not pass upon the ethics of the advertising resorted to by the 
respondent in this case, but under the statute as drawn, in the absence 
of any allegation of falsity or fraud, we are constrained to hold that 
judgment below is erroneous. If the North Carolina Board of Dental 
Examiners desires to have further limited the nature and extent of adver- 
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tising to which members of their profession may lawfully resort, their 
remedy lies with the Legislature and not the courts. The law-making 
branch of the Government, if in its wisdom it saw fit, might make un- 
lawful any kind of advertising by members of the deital profession, 
whether false or otherwise, but as vet it has not done so, 

In view of the foregoing, it does not appear that the enforcement of 
C. S., 6649, will result in injury to the respondent, and we are there- 
fore not called upon to determine the constitutionality of the statute in 
this proceeding. 

Reversed. 





STATE v. WILLIAM (BUNK) DEAL. 
(Filed 12 December, 19384.) 


1. Indictment C c— 

Where some of the witnesses examined by the grand jury are competent 
but one of them is incompetent to testify, a motion to quash the bill for 
that the incompetent witness was allowed to testify is properly refused. 

2. Homicide G c— 

Testimony tending to show that deceased was found mortally wounded 
and in eminent danger of death, and that he fully realized his condition, 
lays a proper predicate for the admission of deceased's dying declaration. 

3. Criminal Law G j— 

An instruction that the jury should carefully scrutinize the testimony 
of defendant in a criminal prosecution, but that if, having done so, the 
jury is satistied defendant is telling the truth, to give his testimony as 
much eredibility as a disinterested witness, is held without error. 

4, Criminal Law J a-— 


Judgment in a criminal prosecution is subject to arrest, on motion duly 
made, when, and only when, some fatal defect or error appears on the 
face of the record. 


AppeaL by defendant from Cranmer, J., at January Term, 1934, of 
RopeEson, 

Criminal prosecution, tried upon indictment charging the defendant 
with the murder of one Lewis Chavis. 

The record discloses that on the night of 23 December, 1933, the de- 
fendant shot and killed Lewis Chavis as he was approaching his home in 
Robeson County, having first armed himself and made preparations for 
the shooting. 

J. H. Godfrey, rural policeman, arrived upon the scene soon after the 
shooting: “When I got there and found Lewis Chavis lying on the 
ground about four or five feet from the steps, he called to me and said 
could I get him a doctor. I told him that I had one coming, and he 
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said, ‘If he don’t get here pretty quick, J am going to die. I am shot to 
death.” He told me that Bunk Deal shot him. He said he had just 
started to get out of the ear when Bunk Deal walked out of the door at 
the end of the porch and shot him. After he told me that, I asked him 
where Bunk was, and he said, ‘I can’t tell vou, Chief, ” 

The defendant interposed a plea of self-defense, and offered evidence 
tending to show a quarrel and threats on the part of the deceased. 

Verdiet: Guilty of murder in the first degree. 

Judgement: Death by electrocution. 

The defendant appe: als, a assigning errors. 


Atforney-General Brummitt and Assistant Attorneys-General Seawell 
and Bruton for the State. 
I. D. Hackett, Jr., for defendant. 


Stacy, C. J. The defendant’s first exception is to the refusal of the 
court to quash the bill of indictment on the grownd that lis wife was 
examined as a witness before the grand jury. It hkewise appears that 
five other witnesses were cxamined - the grand jury. 

Speaking to the question iw Py all done; QOA Ny Cy O40, 105: Sp ds 
842, Connor, J., delivering the ran of the Court, epitomized the lax 
on the subject as follows: 

“Tris well settled as the law of this State that when a bill of indict- 
ment has been returned by the grand jury as a true bill, upon testimony 
all of which was incompetent, or upon the testimony of witnesses all of 
whom were disqualified by statute or by some well-settled principle of 
law in force in this State, the indictment will be quashed on the motion 
of the defendant made in apt time; but when some of the testimony was 
competent and some incompetent, or some of the witnesses heard by the 
grand jury were qualified and some disqualified, the Court will not go 
into the barren inquiry of how far testimony which was incompetent 
or witnesses who were disqualified contributed.to the finding of the bill 
of indictment asa true bill. S. ev. Levy, 200 N. — 900, IDS a dog OF, 
S.v. Milchem, 188 N. C., 608, 125 8. E., 190; 5 So Cea cs. 130) Xe 
701, 41 8. E., 706. This is the general rile i Ae jurisdictions. 31 
C. J., 808, and cases cited.” 

The dying declaration of the deceased was correctly admitted in evi- 
denee, proper predicate having been laid for its introduction. S. v. 
Beal, 199 N. C., 278, 154 8S. E., 604; 8S. v. Layton, 204 N. C., 

169 S. E., 650; 8. v. Gregory, 203 N. C., 528, 166 8. E., 387 

With respect to the testimony of the defendant, the court instructed 
the jury as follows: “Now it is your duty, gentlemen, to take his testi- 
mony with a degree of allowance and to earerully and closely scrutinize 
it and scan it because of his interest in your verdict. [f, after havi ing 
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done so, you are satisfied he is telling the truth, it would then be your 
duty to give his testimony as much credibility as you give the testimony 
of a disinterested witness.” Exception. 

The decisions in S. v. Beavers, 188 N. C., 595, 125 S. E., 258, and 
S. v. Frogleman, 164 N. C., 458, 79 S. E., 879, are in support of this 
instruction. See, also, S. v. Beal, supra, and cases there cited. The 
cases cited and relied upon by the defendant, S. v. Wilcox, 206 N. C,, 
691, and S.v. Ray, 195 N. C., 619, 143 S. E., 143, are no: apposite. 

It 1s not perceived upon what theory error may be imputed for refusal 
to arrest the judgment. A judgment in a criminal prosecution is subject 
to arrest, on motion duly made, when, and only when, some fatal defect 
or error appears on the face of the record. S. v. Satterfeld, ante, 118, 
and cases cited. 

We have found no reversible error on the record. Hence, the verdict 
and judgment will be upheld. 

No error. 





J. FE. MATTHEWS, 1n BEHALF OF HIMSELF AND OTHER TAXPAYERS IN A GIVEN 
Bounpary, v. THE TOWN OF BLOWING ROCK anp G. C. ROBBINS, 
MAYOR, ET AL. 

(Filed 12 December, 1984.) 


1. Statutes A a— 


The courts will conclusively presume from the ratification of a private 
act that the notice required by Art. II, sec. 12, has been given. 


In the absence of allegation and proof that plaintiff's rights are inju- 


riously affected by a statute, plaintiff may not maintain an action to have 
the statute declared unconstitutional. 


838. Same—Semble: Legislature has power by private act to enlarge town 

limits and provide that town maintain streets in annexed territory. 

Under the unlimited power of the Legislature to provide for the creation 

and extension of corporate limits of municipalities, it would seem that it 

has the power to provide by private act enlarging the boundaries of a 

town that it should take over the streets existing in the annexed territory 

and levy taxes to maintain such Streets as a necessary power of its exist- 

ence, and that such private act would not contravene Art. II, sec. 29, pro- 

hibiting the Legislature from authorizing the opening, maintaining, or 
discontinuance of streets by private act. 


AppraL from Warlich, J., at Chambers in Bakersville, on 29 March, 
1934, From Watauca. Affirmed. 

This is an action to enjoin the collection of taxes levied against the 
property of J. F. Matthews, located without the limits of the town of 
Blowing Rock as fixed by chapter 199, Private Laws of 1§89, and within 
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the limits of said town as fixed by chapter 13, Private Laws of 1927, 
upon the ground that the act of the Legislature enlarging the corporate 
limits of the municipality is unconstitutional and void. 

From a judgment dissolving a temporary restraining order the plain- 
tiff appealed, assigning errors. 


FR. I. Ballow for appellant. 
Trivette & Houshouser for appellees. 


Scuenck, J. “There are no limitations in the Constitution of this 
State or of the United States upon the power of the General Assembly 
to provide by statute for the extension of the corporate limits of a 
municipal corporation organized and existing under the laws of this 
State, or for the repeal of a statute under which a municipal corpo- 
ration in this State was organized.” Highlands v. Hickory, 202 N. C., 
167 (168), and cases there cited. 

The plaintiff alleges that chapter 18, Private Laws 1927, is void, for 
that there was a failure to comply with Article IT, section 12, of the 
Constitution of North Carolina in that no notice of application to pass 
such a law was given, as provided by law. While this section of the 
State Constitution may be binding upon the conscience of the General 
Assembly, and was doubtless intended to be observed by that body, this 
Court will not undertake to go behind the ratification of an act to review 
the action of a codrdinate department of the State Government, but will 
conclusively presume, from the ratification, that the notice here required 
has been given. Brodnax v. Groom, 64 N. C., 244; Cox v. Commis- 
sioners, 146 N. C., 584. 

Chapter 13, Private Laws 1927, contains the following provision: 

“That all streets, public driveways, and county highways within the said 
boundary of the said (newly made) town shall be and the same are 
hereby adopted as streets of the said town, to be kept up and maintained 
by said town,” and it is urged in the plaintiff’s bricf that this is an in- 
fringement upon Article II, section 29, of the Constitution of North 
Carolina, which deleted of that portion not germane to this case reads: 
“The General Assembly shall not pass any local, private, or special act 
or resolution . . . authorizing the laying out, opening, altering, 
maintaining, or discontinuing of highways, streets, or alleys. 
Any local, private, or special act or resolution passed in violation of the 
provisions of this section shall be void. The General .\ssembly shall 
have power to pass general laws regulating matters set out in this 
section.” 

There is no allegation in the complaint that any highways, streets, or 
alleys, in which the plaintiff has any interest, have been laid out, opened, 
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altered, maintained, or discontinued, or that there have been any taxes 
levied, or attempted to be levied, against the property of the plaintiff to 
keep up or maintain any highways or streets, and without such an alle- 
gation there could be, and was, no proof of any such tax levy or of injury 
resulting to the plaintiff by reason thereof. It is well settled in this 
jurisdiction that one who seeks to have an act of the Legislature declared 
unconstitutional must show that the enforcement of such. act will result 
in injury to him. In Varborough v. Park Commission, 196 N. C., 284 
(285), it is said: “\ party who is not personally injured by a statute 
is not permitted to assail its validity; if he is not injured he should not 
complain because another may be hurt.” In the absence of both allega- 
tiou and proof to the effect that the plaintiff would be injured by the 
adoption by the town of Blowing Rock of “all streets, public driveways, 
and county highways” within the new boundary “as streets of said town 
to be kept up and maintained by said town,” the plaintiff could not 
maintain an action to have declared void chapter 18, Private Laws 1927, 
upon the theory that it is in contravention of Article II, section 29, of 
the Coustitution of North Carolina. 

We would not have it understood, however, that we intimate that if 
the complaint had contained sufficient allegations to the effect that taxes 
had been levied against his property to lay out and maintain highways 
and streets, that the plaintiff could maintain this action, as the unlimited 
power in the General Assembly to provide by statute for the creation 
and extension of corporate limits of municipal corporaticns, would seem. 
to include the right to vest in such municipal corporations the authority 
to levy taxes to lay out and maintain highways and streets within such 
limits, since they are essential to the existence of such corporations. In 
Lutterloh v. Fayetteville, 149 N. C., 65, after holding that municipal 
corporatious are creatures of the legislative will, it is said: ‘Conse- 
quently, it follows that the enlargement of the municipal boundaries 
by the annexation of new territory, and the consequent ex:ension of their 
corporate jurisdiction, including that of levying taxes, are legitimate 
subjects of legislation. In the absence of constitutional restriction, the 
extent to which such legislation shall be enacted, both swith respect to 
the terms and circumstances under which the annexation may be had 
and the manner in which it may be made, rests entirely in the disere- 
tion of the Legislature. With its wisdoin, propriety, or justice we have 
naught to do. It has therefore been held that an act of annexation is 
valid which authorized the annexation of territory, without the consent 
of its inhabitants, to a municipal corporation, haying a large unprovided- 
for indebtedness, for the payment of which the property included within 
the territory annexed became subject to taxation.” 

Affirmed. 
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TRADERS LAND COMPANY v. ABBOTT REALTY COMPANY Anp 
JOHN SPRUNT HILL, 


(Filed 12 December, 1984.) 


Contracts F a: Damages F b—Transferee of equity liable for the debt 
held not party to contract to refinance first mortgage made by second 
mortgagee with holder of first mortgage notes. 

Plaintiff alleged that he was liable under a debt assumption contract on 
notes secured by a first mortgage on property in which he had purchased 
and later sold the equity of redemption, that defendant, the holder of a 
second mortgage on the property, agreed with the holder of the first mort- 
gage notes that if the holder of the first mortgage notes would grant 
extension of time for payment and would defer foreclosure, defendant 
would lend the holder of the equity money to refinance the first mortgage 
notes, that at the expiration of the extension agreement defendant refused 
to lend the money in accordance with his agreement, and that the holder 
of the first mortgage notes foreclosed the property and recovered a defi- 
ciency judgment against plaintiff on the debt assumption contract, which 
plaintiff was forced to pay. Plaintiff brought suit to recover of defendant 
the amount of the deficiency judgment, claiming that plaintiff had been 
injured in this sum by defendant's breach of the contract: Held, plaintiff 
was not a party to defendant's agreement to lend the money to the holder 
of the equity, made with the hcelder of the first mortgage notes, nor was 
the agreement made for plaintiff's benefit. and plaintiff could not main- 
tain an action thereon, and held further, the measure of damages for the 
breach of the contract to lend the money would not be the amount of 
deficiency after foreclosure. 


Cryin action, before Stach, J., at Regular April Term, 1934, of 
MrECKLENBURG. 

The complaint alleges that on 18 June, 1927, F. D. Letheo executed 
and delivered two promissory notes, aggregating $16,000, payable to 
I. W. Stewart. The notes were secured by deed of trust upon certain 
property owned by the maker. Thereafter Stewart endorsed the notes 
to the plaintiff and the plaintiff duly endorsed said bonds and negotiated 
the same to the Commercial National Bank of Charlotte, N.C. Subse- 
quently, Letheo and wife conveyed the land described in the deed of 
trust to the defendant Abbott Realty Company, and said grantee “as- 
sumed liability for and the payment of said bonds and interest thereon.” 
On 10 December, 1929, Abbott Realty Company borrowed %5,000 fromm 
the defendant John Sprunt Hall and executed a second deed of trust 
upon the property to secure said note. Prior to 10 July, 1930, “said 
Commercial National Bank, being the owner and holder of the bonds 
herein mentioned aggregating the sum of $16,000, served notice upon 
said defendant John Sprunt Hull that said bonds were past due, and 
unless said Abbott Realty Company made prompt payment thereof, fore- 
closure would be had.” 


454 IN THE SUPREME COURT. [207 





LAND Co. v. REALTY Co. 





It was alleged that “John Sprunt Hill, defendant, for the purpose of 
deferring the foreclosure of said deed of trust, . . . and in consid- 
eration of extension of the foreclosure of said deed of trust, did, on or 
about 10 July, 1930, covenant and agree that if the said Commercial 
National Bank would extend the time of payment of said bonds until the 
period between the first and tenth of September, 1930, then and in such 
event said defendant John Sprunt Hill would place a new loan of 
$16,000 on said property and make payment of the said bonds of $16,000 
owned by said Commercial National Bank, thereby relieving the estate 
of said F. D. Letheo of liability upon said notes.” The time of pay- 
ment was extended until 10 September, 1930, when the bank demanded 
payment of said bonds and the defendants failed and refused to pay 
same. Foreclosure resulted, and the property was duly sold for $11,- 
329.50, thus creating a deficiency of $4,670.50, plus interest. Plaintiff 
was required by the bank to pay said deficiency, and thereupon brought 
suit against the defendants to recover the said sum of $4,570.50. 

The defendant Abbott Realty Company filed an answer admitting 
that John Sprunt Hill agreed with the Commercial National Bank and 
the Abbott Realty Company that he would refinance the notes mentioned 
in the complaint provided the Realty Company could give him a mort- 
gage on certain other property securing his $5,000 note. The Realty 
Company further alleged that it was unable to give such security. The 
defendant Hill filed an answer alleging that his negotiations were con- 
ducted with the bank and that he was never informed that the plaintiffs 
had anything to do with the transactions, or were in anywise interested 
therein. He further alleged that he had stated to the bank that he 
would refinance the property for Abbott Realty Company if certain 
additional security could be given, and that such security was not given, 
and he had thereupon notified his codefendant Abbott Realty Company 
that he could not make the loan. 

At the trial the defendant Hill demurred ore tenus to the complaint, 
asserting that it did not state a cause of action against him in that no 
contract was alleged between him and the plaintiff which was enforce- 
able on behalf of plaintiff. The trial judge sustained the demurrer, and 
the plaintiff appealed. 


H. L. Taylor for plaintiff. 
Whitlock, Dockery & Shaw for John Sprunt Hill. 


Brocpen, J. If the defendant John Sprunt Hill made any con- 
tract at all, it was with the Commercial National Bank, the owner 
and holder of the bonds or notes executed by Letheo. Obviously, 
if it be conceded that the negotiations between Hull and the bank 
amounted to a contract, it does not appear that such agreement was 


N. C.] FALL TERM, 1934. 45 


na} 


BANKING Corp. v. LINTHICUM. 


made for the benefit of the plaintiff. Consequently, the principles of 
law permitting a beneficiary to sue into a contract made with a third 
party has no appheation to the facts alleged. Moreover, the purported 
contract was in all essential features an agreement to lend money to the 
Abbott Realty Company, and neither this corporation nor the bank is 
seeking to enforce the same. In addition, the measure of damages for 
the breach of a contract to lend money would not ordinarily be the 
deficiency arising from a sale of property for less than the face value of 
the notes. See Coles v. Lumber Co., 150 N. C., 183, 63 S. E., 736; 
Norwood v. Crowder, 177 N. C., 469, 99 S. E., 345; 36 A. L. R., 1408; 
41 A. L. R., 357. 
Affirmed. 





COMMERCIAL BANKING CORPORATION y. H. C. LINTHICUM. 


(Filed 12 December, 19384. ) 


1. Evidence I b— 


Letters purporting to have been written by a party to the suit relating 
to a material matter in controversy must be properly identified as genuine 
in order to be competent in evidence. 


2. Insurance E e: Evidence J a — Parol evidence of contemporaneous 
agreement to insure held incompetent as against purchaser of note 
secured by chattel mortgage. 

Plaintiff, the purchaser of notes secured by an instrument amounting in 
effect to a chattel mortgage on an automobile, brought suit on the notes. 
The instrument and notes stipulated that there was no contemporaneous 
oral agreement between the parties. Defendant maker set up the defense 
that the payee of the note, at the time of the loan, agreed to use part of 
the proceeds to purchase insurance on the automobile, that the payee had 
failed to do so, and that the car had been burned, and that the amount of 
the loss by fire should be subtracted from the amount of the note: Held, 
in the absence of evidence that plaintiff was not a purchaser for value, or 
that the payee of the note was plaintiff's agent in making the agreement, 
defendant was not entitled to set up the verbal agreement of the payee to 
purchase the insurance. 


3. Trial D b— 


The trial judge cannot direct a verdict in favor of the party upon 
whom rests the burden of proof unless the facts are admitted or estab- 
lished, and only one inference can be drawn therefrom. 


Crviz action, before Grady, J., at Second June Term, 1934, of Waxe. 
On 11 March, 1932, the defendant executed and delivered to O. K. 
Kines a negotiable promissory note for the sum of $264.00. This note 
was secured by a lease agreement according to the terms of which in- 
strument the defendant leased from said Kines a Packard automobile. 
The document contained a stipulation providing that “there 1s no guar- 
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antee, representation, agreement, verbal or written, or other condition 
whatsoever as an inducement for or contemporancous to the execution 
hereof, and the entire agreement relating to the said motor vehicle is 
herein contained.” In practical effect the defendant borrowed $264.00 
from Kines and secured the payment thereof with a chattel mortgage 
upon his Packard automobile. Kines, the payee in the note, trans- 
ferred the same to the plaintiff. On 2 June, 1932, defendant’s car was 
partially burned and the loss was appraised at $414.00. Proof of loss 
payable to the plaintiff and the defendant was signed by the defendant 
and returned to the Stuyvesant Insurance Company of New York. 

The defendant did not make the installment payments as provided in 
the agreement, and thereupon the plaintiff seized the car in a claim and 
delivery proceeding. The defendant replevined and the cause came on 
for trial. The plaintiff offered the note and endorsement in evidence 
without objection. The defendant admitted the execution of the note 
and mortgage and testified that he borrowed $264.00 from Kines and 
received as the proceeds of said loan the sum of $198.00. He further 
offered to testify that it was agreed between him and Kines that $46.00 
of the proceeds of said loan was to be used in purchasing fire and theft 
Insurance upon the car in the sum of $800.00. The defendant offered 
certain letters from Kines and the plaintiff to the defendant relating 
to insurance. The plaintiff finally notified the defendant that it did not 
have any insurance upon the car. 

The following issues were submitted to the jury: 

“1, Did the defendant execute the note and lease, dated 11 March, 
1932, as alleged in the complaint? 

“2. [s the plaintiff the owner of said note and lease, as alleged in the 
complaint ? , 

“3. What amount is due and owing on said note and lease?” 

The trial judge instructed the jury if they believed the evidence to 
answer the issues “Yes.” 

The defendant duly tendered an issue as to the amount due him on 
counterclaim for the appraised sum of damage to his car. The trial 
judge declined to submit such issue, 

From judgment rendered the defendant appealed. 


Ball & Ball for plaintiff. 
S. Brown Shepherd for defendant. 


BroepEN, J. The assignments of error challenge the following rul- 
ings of the trial judge, to wit: 

(a) Excluding the conversation between defendant and Kines, 

(b) Refusal to submit an issue upon the counterclaim. 

(c) Refusal to grant a motion of nonsuit. 
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(d) Refusal to grant a motion for judgment in favor of defendant. 

(e) Refusal to give a peremptory instruction to the jury that the de- 
fendant was entitled to recover the amount of his loss by fire, less the 
amount due on the note. 

(f) The peremptory instruction to answer the issues in favor of 
plaintiff. 

Kines was not a party to the suit and there was no competent evidence 
that he was the agent of the plaintiff. Certain letters appear in the 
record purporting to have been written by the plaintiff. These letters, 
however, were not identified as required by law. Bank v. Brickhouse, 
193 N. C., 231, 136 8. E., 636; Chair Co. v. Crawford, 193 N. C., 58 
137 8. E., 577. 

The contract and note introduced in evidence, without objection, con- 
tain a stipulation to the effect that there was no contemporaneous oral 
agreement between the parties. The written contract contained no 
reference to msurance, and in the absence of evidence tending to show 
that Kines was the agent of plaintiff, or that the plaintiff was not the 
purchaser of the note for value, the trial judge ruled correctly. Un- 
doubted]ly a trial judge cannot direct a verdict in favor of the party 
bearing the burden of proof unless the faets are admitted or established, 
and only one inference can be drawn therefrom. In such event, the 
trial judge can draw the inference and so direct the jury. See Banh v,. 
oe 200 N. C., 591, 157 S. E., 869; Reinhardt v. Ins. Co., 201 
ae Oe ; Somersette v. Stanaland, 202 N. C., 685, 168 S. E., S04. 

The ue of showing error 1s upon the appellant. An examination 
of the record discloses no reversible error, and henee the judgment is 


Affirmed. 





PEARL M. GEORGE, pee ey eat or JOHN J. GEORGE, DECEASED, Vv. 
ATLANTA AND HARLOTTE AIRLINE RAILWAY COMPANY, 
SOUTHERN ee COMPANY, anp GEORGE B. SORRELLS. 


(Tiled 12 December, 19384.) 


Railroads D b—In action against driver of car and railroad, railroad 
company’s demurrer is properly sustained upon complainant's allega- 
tion that driver drove upon track after sceing approaching train. 

The complaint in this action alleged that plaintiff's intestate was riding 
as a passenger in an automobile and was mortally injured in a collision 
between the car and a railroidd train at a grade crossing, that the railroad 
company maintained two tracks at the crossing, and that there were cer- 
tain obstructions near the crossing so that trains approaching from the 
south on the second track could not be seen until a person was nearly on 
the tracks, and then could be seen only for a distance of five hundred feet, 
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that plaintiff’s intestate had no control over the driver of tiie car, and that 
the driver approached the crossing at a dangerous and reckless rate of 
speed and drove upon the first track, and that then seeing for the first 
time a train approaching from the south at a high and dangerous rate of 
speed, the driver of the car recklessly, excitedly, and wantonly accelerated 
the speed cf the car in an attempt to drive it across the second track in 
front of the oncoming train, and that the train struck the ear, causing 
intestate’s death. Plaintiff brought suit against the railroad company 
and the driver of the car, alleging that defendants were joint tort-feasors: 
ficid, defendant railroad company's demurrer to the complaint on the 
ground that it failed to state a cause of action against it was properly 
sustained under authority of Ballinger v. Thomas, 195 N. (., 517. 


Crvtz action, before Sink, J., at July Term, 1984, of Gaston, 

This was a civil action for wrongful death, heard upon complaint and 
demurrer. The complaint alleged that plaintiff’s intestate, John J. 
George, died on 16 September, 1932, as a result of collision between the 
automobile in which the plaintiff’s intestate was riding and a passenger 
train owned and operated by the defendants. The scene of the collision 
Was approximately one mile south of the town of Kings Mountain. <At 
this point the railroad of the defendants is double-tracked so that all 
southbound traffic moves on the westerly track and all northbound traffic 
on the easterly track. At the point of collision these tracks are inter- 
sected by a public road which turns off from Highway No. 29 and inter- 
sects the railroad at grade. The railroad tracks run approximately east 
and west. It was alleged that there are certain obstructions south of 
the crossing “rendering it difficult to see from said highway the ap- 
proach of the train from the south until it gets within about 500 feet 
of said crossing.” It was also alleged that there were certain freight 
cars standing on a spur track near a cotton mill situated on the south 
side of the crossing, and that all of these obstructions interfered with 
the vision of a traveler, so that, as alleged, “it was impossible to see 
the approach of a train from the south by anyone crossing said railroad 
tracks from west to east until such person was practically upon said 
railway tracks, and difficult to see such train in its approach from the 
south until said train was within 500 feet of said crossing.” 

At the time of the accident plaintifi’s intestate was riding as a guest 
in an automobile owned by the defendant George B. Scrrells, and the 
same was under the exclusive control of said defendant. The automo- 
bile approached the crossing, headed east. It was allegec. “that the said 
George B. Sorrells approached said railway tracks at a veckless rate of 
speed without taking any due caution as to the danger .n approaching 
sald railway tracks, and without giving plaintiff’s intestate any oppor- 
tunity whatsoever to stop, look, and listen, or to take note of any danger 
that might exist by reason of entering upon said railway tracks at said 
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crossing, . . . and that by reason of the fact that he had no con- 
trol over the driving of said automobile of the defendant George B. 
Sorrells, plaintiff’s intestate was utterly unable to protect himself at all. 

That the defendant George B. Sorrells recklessly and wantonly 
drove his said automobile, in which plaintiff’s intestate was riding with 
him, upon the first or west sidetrack of said railway, . . . and when 
upon said tracks they saw for the first time a fast passenger train, owned 
and operated by the defendants, . . . approaching from the south 
at a high and dangerous rate of speed, to wit, a speed of about 60 miles 
per hour; that at the moment plaintiff’s intestate and the said George B. 
Sorrells observed the said train approaching said crossing, as herein- 
before described and alleged, the said George B. Sorrells, defendant, 
recklessly, excitedly, and wantonly undertook to accelerate his automo- 
bile and drive it across the eastern track of said railway, . . . and 
in so doing the engine of said railway company . . .— struck the rear 
end of said automobile . . . and caught the body of plaintiff's intes- 
tate on the extended parts of the right side of said engine or locomotive, 
and carried the body of plaintiff’s intestate for a distance of about 90 
feet, . . . with such violence . . . that he died almost immce- 
diately.” 

It was further alleged that the death of plaintiff’s intestate was 
caused “solely and proximately by the negligence of defendant George B. 
Sorrells and the negligence of defendant Railway Company, severally 
and coneurrently. . . .” 

The defendant Railway Company demurred to the complaint upon 
the ground that it did not state facts sufficient to constitute a cause of 
action, and that there was a misjoinder of both parties and causes of 
action. 

The trial judge sustained the demurrer, and the plaintiff excepted and 
appealed. 


Samuel R. McClurd and Tillett, Tillett &@ Kennedy for plaintiff. 
Richard C. Kelly, George B. Mason, Smith, Leach & Anderson, and 
Oscar EF’, Mason for defendants. 


Brocpex, J. The narrative of facts contained in the complaint ¢ ad 
the picture painted therein classify this case within all the essenvial 
principles heretofore announced and apphed in Ballinger v. Thomas and 
Southern Railway, 195 N. C., 517, 142 S. E., 761. Of course, there are 
slight variations of fact between the Ballinger case and the case at bar, 
which might form the basis of nice legal distinctions and metaphysical 
reasoning; nevertheless, in all practical aspects the Ballinger case is 
decisive, 


Affirmed. 


460 IN THE SUPREME COURT. (207 


i i i i wn + 


STATE vt, JORDAN, 


a sr i nn ne = nn rr ee 


STATE v. PAUL JORDAN. 
(Filed 12 December, 1934. ) 


1. Criminal Law G r—-State is bound by testimony of defendant elicited 
on cross-examination as to matters collateral to charge and which 
do not tend to show motive, temper, etc., toward cause or parties. 


Defendant, on trial for receiving stolen goods knowing them to have 
been stolen, testified on cross-examination by the State that he had not 
stated he sold liquor, and that he had not been selling liquor: Held, the 
State was bound by defendant's testimony on cross-examination in re- 
spouse to the collateral questions relative to his selling liquor and was 
precluded from contradicting it by testimony of other witnesses that de- 
fendant had stated he sold liquor to everyone in the couty, 

2. Criminal Law G j— 

When a defendant voluntarily becomes a witness in his own behalf he 
has the same privileges and position, and is equally liable to be impeached 
or discredited, as any other witness. 

3. Criminal Law L e— 

The admission of incompetent testimony tending to disprove a defend- 
ant’s testimony in his own behalf as to a matter collateral to the charge 
upon whieh he is tried cannot be held harmless, since it would tend to 
discredit his testimony relative to his innocence of the charge. 

4, Criminal Law G b— 


In a prosecution for receiving stolen goods knowing them to have been 
stolen, testimony that defendant sold liquor is incompetert as substantive 
proof, even of the intent to commit the crime charged. 


APPEAL by the defendant from Clement, J., at July Term, 19384, of 
Ricumonp. New trial. 
The facts pertinent to the appeal are set forth in the o»inion. 


J.C. Sedberry for appellant. 
cltlorney-General Brummitt and Assistant Attorneys-Ceneral Seawell 
and Bruton for the State. 


Scurnck, J. The charge in the bill upon which the defendant was 
tried and convicted was that of feloniously receiving stolen goods, know- 
ing them to have been stolen. 

Upon cross-examination the defendant testified as follows: 

“T am not a liquor seller; I don’t say I sold liquor. I drink liquor. 
I have not sold liquor around up there. I don’t know taat I have sold 
any—yJust gone out and sold it. JI have not sold it anywhere. If I said 
to the officers that I sold liquor to everyone in my county except the 
preacher, and gave him half a gallon, I was out of my head. I said if 
they could get anyone to say a hard word about me—all that you can get 
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anyone to say about me is that I sold hquor. If I said that the sheriff 
of Randolph County knew that I was selling hquor, or anything like 
that, I did not know what I was saying. I was not drunk that night. 
: I said, ‘If anyone says anything about me, they might say I sold 
liquor. I have not been selling hquor.” 

After the defendant had closed his evidence, one West, a witness for 
the State, over the objection of the defendant, was permitted to testify: 
“T did not hear it at his (defendant’s) home, but heard it after he was 
put in jail. I was asking him about this tobacco and stuff and he said 
no one could say anything against him only that he sold whiskey, and 
everyone knew it, and he sold it to everyone but the preacher, and the 
preacher come over there about two weeks ago and he gave him a half 
a gallon, and the preacher tried to give him $2.00, and he gave him the 
money back.” And one Finch, also a witness for the State, over objec- 
tion of the defendant, was permitted to testify: “He (defendant) was 
down in jail that morning and one of the boys was getting a mattress 
for him, and he said anyone could say nothing against him except that 
he sold hquor, and he sold it to most everyone except the preacher, and 
the preacher come over there and wanted some and he gave him a jar 
and he offered him $2.00 for it and he gave him the money back.” 

The testimony of the defendant as a witness in his own behalf to the 
effect that he had not sold liquor or in any way dealt in liquor, and that 
he had not told anvone he had sold or dealt in hquor was entirely col- 
lateral to the offense with which he was charged, namely, that of feloni- 
ously receiving stolen goods, knowing them to have been stolen, and the 
State having elicited such testimony upon cross-examination was bound 
thereby and precluded from contradicting it. 

The general rule is that answers made by a witness to collateral ques- 
tions on cross-exalination are conclusive, and that the party who draws 
out such answers will not be permitted to contradict them; which rule is 
subject to two exceptions, first, where the question put to the witness on 
eross-examination tends to connect him directly with the cause or the 
parties, and second, where the cross-examination 1s as to a matter tend- 
ing to show motive, temper, disposition, conduct, or interest of the wit- 
ness toward the cause or parties. S. v. Patterson, 24 N. C., 3465 8S. v. 
Davis, 87 N. C., 514; Cathey v. Shoemaker, 119 N. C., 424; In re 
Craven's Will, 169 N. C., 561. It is clear that the testimony of the 
defendant elicited on cross-examination is not within either of the excep- 
tions to the general rule, since its sole purpose was to disparage and dis- 
credit the witness. 

When the defendant voluntarily became a witness in his own behalf, 
he occupied the same position, was entitled to the saine privileges and 
protection, and was equally hable to be impeached or discredited as any 
other witness. S. v. Hfler, 85 N. C., 585. 
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In view of the rule enunciated by this Court, we are of the opinion 
that his Honor erred in admitting the testimony of the witnesses West 
and Finch to contradict the defendant’s testimony as to facts collateral 
to the issue involved; and we cannot agree with the suggestion that the 
admission of such testimony was harmless error, since it at least laid the 
defendant’s testimony, as a witness in his own behalf, open to the impli- 
cation of “falsum in uno, falsum in omnibus,” and could easily have 
discredited his testimony in the minds of the jurors. 

We are aware that in certain instances evidence of the commission of 
other offenses by the defendant will be heard to prove tke intent of the 
offense with which he is charged. However, the violation of a prohibi- 
tion statute, concerning which the witnesses West and Finch testified, 1s 
a distinct and independent offense from feloniously receiving stolen 
goods, knowing them to have been stolen, with which the defendant was 
charged, and the transactions were in no wise so connected or contempo- 
raneous as to form a continuing action, and evidence of the former was 
therefore inadmissible to prove even the intent of the latter. S. v. 
Smith, 204 N. C., 688, and cases there cited. 

Since there must be a new trial for the error assigned, it becomes 
unnecessary for us to discuss the other questions raised on this appeal. 
We do, however, hold that his Honor was correct in overruling the de- 
fendant’s demurrer to the evidence and motion to dismiss the action. 

New trial. 





A. W. PERKINS, EMPLOYEE, v. D. J. SPROTT, TRADING as SPROTT BROTH- 
ERS FURNITURE COMPANY, EMPLOYER, anD GREAT AMERICAN IN- 
DEMNITY COMPANY, CarRIER. 


(Filed 12 December, 1934.) 


1. Master and Servant F i— 


Where all the facts are admitted and the Industrial Commission denies 
compensation on the facts as a matter of law, the Superior Court, on 
appeal, has jurisdiction to reverse the Industrial Commission and remand 
the cause. 


2. Master and Servant F b—Injury in this case held to have resulted from 
accident arising out of employment, 

Claimant was driving a truck in the course of his employment and, 
while passing a group of boys playing baseball, the baseball struck the 
windshield and a piece of glass from the windshield struck claimant in 
the eye, resulting in the injury: Held, the injury resulted from accident 
arising out of and in the course of the employment. 


AppEaL by defendants from Harding, J., at June Term, 1934, of 
Caparrus. Affirmed. 
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A claim was filed by the plaintiff against the above defendants, em- 
ployer and carrier, for compensation. .A hearing before an individual 
Commissioner, J. Dewey Dorsett, was held in Concord, on 11 October, 
1933. The individual Commissioner found that the injury arose out of 
and in the course of the plaintiff’s employment, and entered an award 
approving compensation. An appeal was taken to the full Commission 
on 8 November, 19383; the full Commission reversed the award of the 
hearing Commissioner and found that the injury did not arise out of 
and in the course of the plaintiff’s employment, and entered an order 
denying compensation and dismissing the case. The plaintiff appealed 
to the Superior Court. His Honor, Judge Wm. F. Harding, found on 
the facts that the accident did arise out of and in the course of the 
plaintiff’s employment, reversed the decision of the Commission, and 
directed that the cause be remanded to the Industrial Commission. The 
defendants excepted, assigned error, and appealed to the Supreme Court. 

It is admitted that on 27 June, 1933, A. W. Perkins, the plaintiff, 
was one of more than five employees of D. J. Sprott, trading as Sprott 
Brothers Furniture Company, in Concord, North Carolina; that the 
contract of employment was made under and was being performed sub- 
ject to the provisions of the Consohdated Statutes of North Carolina, 
known as the “Workmen’s Compensation Act,” and was covered by a 
pohey of insurance in full force and effect with the Great American 
Indemnity Company; that the average weekly wages of the plaintiff 
were twelve dollars and fifty cents ($12.50), and that as a result of the 
injury the plaintiff sustained a permanent loss of fifty-one per cent 
(51%) of the vision of his right eye. 


H. S. Wiliams for plaintiff. 
Fred B, Helms and Frank FE. Exum for defendants. 


Crarxson, J. N.C. Code, 1931 (Michie), sec. 8081 (1): “When used 
in this chapter, unless the context otherwise requires: (f) ‘Injury and 
personal injury’ shall mean only injury by accident arising out of and 
in the course of the employment, and shall not include a disease in any 
form, except where it results naturally and unavoidably from the acci- 
dent.” 

In Harden v. Furniture Company, 199 N. C., 733 (785), it is said: 
“While the phrase ‘in the course of’ refers to time, place, and cireum- 
stance, the words ‘out of’ relate to the origin or cause of the accident.” 
Goodwin v. Bright, 202 N. C., 481. 

In Byrd v. Lumber Co., ante, 253 (255), it is said: “On plaintiff’s 
appeal from the award to the Superior Court, only questions of law 
involved in the proceeding and decided by the Industrial Commission 
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could be considered. This is also expressly so provided by statute. 
N. C. Code of 1931, sec. 8081 (ppp). The jurisdiction of the Superior 
Court is limited to a consideration of questions of law only.” 

In the present case all the facts are admitted, and the full Commission 
decided as a matter of law that plaintiff could not recover. An appeal 
was taken to the Superior Court and the ruling on this question of law 
made by the Industrial Commission was reversed. The court below had 
this power, and we think the decision correct. 

The testimony of plaintiff, in part, is as follows: “I was employed as 
a collector and deliveryman. On 27 June, 1933, I was driving my 
employer’s truck, returning on Highway No. 15, after aaving made a 
delivery at Kannapolis, to my employer’s place of business in Concord. 
As I was passing a group of boys playing baseball on a field near the 
highway a baseball hit and broke the windshield of the truck. A piece 
of glass from the windshield got in my eye. I did not return to work 
until 28 September, 1933. . . . Q. What I am getting at is this: 
Did anything hit you in the face except the glass in your eye? A. 
Nothing but the glass. The ball, to my knowledge, didn’t touch me at 
all, only possibly fell in my lap. I don’t know where the ball was found. 
Q. Nothing hit you solidly, nothing but the glass, a few fragments of 
glass went in your eye, and that’s all? A. Yes, sir.” 

The injury was: (1) By accident. (2) In the course of the employ- 
ment and, we think, “arising out of.” The injury to the plaintiff 
employee was the glass that hit him in the eye. The baseball did not 
hit him. 

Tn Whitley v. Highway Com., 201 N. C., 589, the injury was a stray 
shot from a hunter’s gun. In Bain v. Travora Mfg. Co., 2038 N. C,, 
466, the injury was the stray bullet from one shooting at a sparrow. 

We do not think that it is necessary from the view we take of this 
case to consider “Street Hazard.” The judgment of the court below is 


Affirmed. 





PATE HOTEL COMPANY, Owner or GREYSTONE INN, axp W. H. PATE, 
MANAGER OF GREYSTONE INN, v. H. BLAIR anp Wire, MRS. H. 
BLAIR. 

(Filed 12 December, 1084.) 

Innkeepers B a— 

Under the facts of this case, a hotel keeper's lien for charges, C. S., 
2461, is held not to attach to an automobile belonging to a third person 
which was brought to the hotel by the guest, 


AppeaL by plaintiffs from Harris, J., at May Term, 1934, of New 
FLANOVER, 
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Civil action to enforce innkceper’s lien on automobile brought by 
defendants to plaintiffs’ hotel. 

The defendants were guests at plaintiffs’ hotel at Carolina Beach 
during the month of July, 1938. In addition to certain baggage, they 
had in their possession a Ford automobile which was kept, during their 
stay, on the hotel property just outside the window of the room occupied 
by defendants. They attempted to lcave without paying board and 
lodging bill of $93.75, The plaintiffs attached the baggage and auto- 
mobile as the property of the defendants. 

The Rose Investinent Company and Ike W. Wright intervened and 
established title to the automobile; whereupon the court released said 
automobile from the attachment and alleged lien of the plaintiffs. 
From this ruling the plaintiffs appeal. 


John W. Hinsdale for plaintrffs. 


Carr, Poisson & James for intervenors. 


Stacy, C. J. It is provided by C. §., 2461, that every hotel or inn- 
keeper who furnishes hotel accommodations to any person shall have a 
hen upon “all baggage or other property of such person . . . brought 
to such hotel” or inn, until all reasonable charges for such accommoda- 
tions have been paid. The hen, however, would not attach to an auto- 
mobile, the property of a third person, brought to the inn by the guest 
under circumstances disclosed by the present record. Covington 1. Vew- 
berger, 99 N. C., 523, 6S. E., 205; Cook v. Kane, 13 Or., 482, 57 Am. 
Rep., 28, and annotation, 


Affirmed. 





D. L. HILTON ann lL. W. BOSTIAN, PARTNERS, TRADING AND DOING BUSINESS 
AS CHARLOTTE BREAD COMPANY, v. B. Kk. HARRIS, TREASURER OF 
THE CITY OF CONCORD, NORTH CAROLINA. 


(Filed 12 Deeember, 1934.) 


1. Municipal Corporations K b—City held authorized to levy tax on 
trades, professions and franchises within the city. 

The charter of a city giving it certain powers in respect to the levying 
of franchise taxes on trades and professions, ete, and C. §., 2677. will be 
construed together in determining the legislative grant of power to the 
municipality to levy taxes of this class, and construing the charter of the 
city of Concord in pari materia with C. S., 2677, it is held the city is given 
authority by the Legislature to levy a tax upon bakeries operating or 
delivering in the city, the Legislature being given the power to levy such 
taxes by Art. V, sec. 3, of the Constitution, and having the power to dele- 
gate this authority to counties, cities, and towns as administrative agen- 
cies of the State. 
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2. Same—City held authorized to tax bakery located outside of city but 
which delivers and collects for products within the city. 

The charter of the city in question authorized it to levy a tax on “every 
person who shall manufacture and sell any bread” in the city, and gave 
the city ‘‘all powers incident and usual to corporations of like character 
under the general laws of the State.” C. 8., 2677, gives municipalities 
power to tax trades, professions, ete., “carried on or enjoyed within the 
city’: Held, construing the charter in pari materia with the statute, the 
city is given power to tax a firm whose bakery is outside the city, but 
which delivers bread and bakery products inside the city to customers 
procured by its salesman, and collects for its goods upon delivery, such 
trade being “carried on or enjoyed within the city.” 


3. Taxation A d—Municipal tax on bakeries operating or delivering bakery 
products within the city held not discriminatory. 

The municipal ordinance in question levied a tax on bakeries operating 
or delivering bread and bakery products within the city. Plaintiff firm 
operated a bakery outside the city, but delivered bakery products inside 
the city to customers obtained by its salesman, and collected for its 
products upon delivery. Plaintiff contended that as to it the tax was 
discriminatory, and that while the city might have the power to tax the 
trade it did not have the power to tax an incident to such trade: Held, 
plaintiff's contentions cannot be sustained, the tax being: equal upon all 
who operate or deliver bread and bakery products within the city, 
and tending to protect bakeries operating within the city and thus prevent 
monopolies, Art. I, sec. 81, and taxing without discrimination both resi- 
dents and nonresidents carrying on the trade within the city. 


4. Same—Classification of bakeries delivering bread and other bakery 
products and those delivering only pies or cakes or doughnuts held 
not discriminatory. 


The municipal ordinance in this case levied a tax of $100.00 on bakeries 
operating or delivering bread and other bakery products within the city, 
and levied a tax of $50.00 on bakeries operating and delivering only cakes 
or pies or doughnuts within the city: Held, the classification was not un- 
just, arbitrary, or discriminatory, but operated equally ‘apon all coming 
within the specified classifications, whether operating within the city or 
bringing themselves within the city for the purpese of carrying on the 
trades made the subjects of such classification. 


AprEAL by plaintiffs from Harding, J. at June Term, 19384, of 
Cazarrus. Affirmed. 

“The parties hereto expressly waive trial by jury and agree upon the 
following facts, and further agree that the judge presiding at the trial 
of this cause may try the same, withdut a jury, upon said agreed state- 
ment of facts, and render judgment, subject to the rights of the parties, 
or either of them, to appeal to the Supreme Court, or otherwise seek u 
review of such decision; the facts agreed upon being as follows: 

“(1) The plaintiffs above named are persons residing in Mecklenburg 
County, North Carolina, and trading and doing business as Charlotte 
Bread Company; that said plaintiffs have their only bakery and place 
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of business in the city of Charlotte, Mecklenburg County, North Caro- 
lina, and maintain no bakery or place of business in the city of Coneord; 
that all of said facts were true at all the times involved in this action, 
and that at said times the activities of the plaintiffs in the city of 
Concord were as follows, to wit: The plaintiffs, through a salesman, 
operate a truck from their plant in Charlotte to the city of Concord 
daily, carrying bread and other bakery products, and delivering the 
same to grocery stores and cafes in said city. The salesman collects 
for the bakery products at the time of delivery. JI'rom time to time 
customers of the plaintiffs discontinue buying bakery products from the 
plaintiffs, and also from time to time the salesman of the plaintiffs, by 
solicitation in the city of Concord, obtains new accounts, which are 
served in the same manner. 

“(2) That the city of Concord is, and was at the times involved in 
this action, a municipal corporation, organized and existing under a 
charter contained in chapter 344 of the Private Laws of 1907, which 
chapter of the Private Laws is hereby referred to, and it is agreed that 
the court and parties may refer to the printed volume of the Private 
Laws of North Carolina for the terms and provisions of said statute, 
and that copy of said statute shal! be included in the case on appeal in 
the event this case is appealed to the Supreme Court. Chapter 83, 
Private Laws 1908, and chapter 104, Private Laws 1925, pleaded by the 
defendant, are likewise hereby referred to, and the same agreement 1s 
made as to said statutes as is made with reference to chapter 344 of 
Private Laws of 1907; it being agreed, subject to all objections to the 
application of said statutes, on the issues involved in this cause, and 
subject to all objections as to the constitutionahty of any of said stat- 
utes, as applied to the facts in this case, if they are held to be applica- 
ble, that said laws were duly and regularly enacted at the session of the 
Legislature referred to by the said laws, respectively. 

“(3) That the eity of Coneord, by and through its board of aldermen, 
passed an ordinance on 7 April, 1932, levying privilege taxes from 
1 May, 1932, to and including 30 April, 1933, and amended said ordi- 
nance by ordinance adopted 2 June, 1932; that the city of Concord, by 
and through its board of aldermen, passed another ordinance on 6 .April, 
1933, levying privilege taxes for the period from 1 May, 1933, to and 
including 30 April, 1984; that the original of each of the ordinances 
referred to in this paragraph will be produced in court by the defendant, 
and may be referred to by the parties and the court, and copies of said 
ordinances, or so much as may be agreed to be material, shall be included 
in the case on appeal in any appeal taken in this case. 

“(4) In making this agreement, the plaintiffs do not admit the ap- 
plication of said ordinances to them, nor dco they admit the validity of 
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the ordinances 1f held applicable, but do admit that said ordinances 
were duly adopted as a form. 

“(5) That pursuant to the ordinance of 7 April, 1932, referred to in 
the preceding paragraph hereof, the city of Concord demanded of the 
plaintiffs, for the year beginning 1 May, 1932, a tax in the amount of 
$100.00, and issued a warrant against the plaintiffs on account of their 
failure to pay said tax; that on 18 April, 1933, the plaintiffs paid to the 
eitv of Concord the said tax of $100.00 for the year from 1 May, 1932, 
to 1 May, 1933, together with penalty demanded by sa:d city for late 
payment thereof, in the amount of $55.00, making a total payment of 
$155.00; said payment was made under protest, and the tax collector of 
the city of Concord was expressly notified, in writing, that said payment 
was made under protest; that thereafter, on 18 April, 1933, plaintiffs 
duly demanded of the defendant treasurer of the city of Concord, in 
writing, that he return to the plaintiffs the sum of $155.00, paid under 
protest as aforesaid, and said defendant was expressly notified in said 
written demand that said tax had been paid under protest, and that said 
demand was made in order that proper action might be instituted to 
recover said amount in the event 1t was not returned. 

“(6) That for the year beginning 1 May, 1933, the ety of Concord, 
pursuant to the ordinance adopted 6 April, 1933, and hereinbefore 
referred to, made a demand on the plaintiffs for payment of tax of 
$100.00, and that thereafter, on 31 May, 1933, the plaiitiffs paid said 
sum of $100.00 under protest, and thereafter, on the same date, de- 
manded the return of said tax, both said payment uncer protest and 
demand for refund being made in the same manner as set out in the 
preeeding paragraph hereof. 

“(7) That the defendant has refunded neither the $155.00 paid 
under protest on 18 April, 1933, nor the $100.00 paid under protest on 
31 May, 1933, and after the expiration of more than 90 days from the 
demand for the refund of each of said payments, as hereinbefore set out, 
this suit was instituted for the recovery of said sum of $155.00, with 
interest thereon from 18 April, 1933, and the sum of $100.00, with inter- 
est thereon from 31 May, 19383, 

“(8) That for the years hereinbefore referred to the plaintiffs were 
required to and did pay to the city of Charlotte a heense tax in the 
amount of $100.00 per annum, for the privilege of engaging in the 
business of operating their bakery in said city, said city of Charlotte 
being a municipal corporation, organized and existing wader a charter, 
contained in chapter 342 of the Private Laws of 1907, which is hereby 
referred to. This 14 June, 1984. John M. Robinson, Hunter M. Jones, 
Attorneys for Plaintiffs. Hartsell & Hartsell, Z. A. Morris, Jr., Attor- 
neys for Defendant.” 
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The judgment in the court below is as follows: “This cause coming on 
to be heard before the undersigned judge presiding at the June Term, 
1934, Cabarrus Superior Court, upon the pleadings and the agreed state- 
ment of facts appearing in the record, the parties having expressly 
waived trial by jury by written stipulation, and being heard; and it 
haying been agreed upon said hearing that the plaintiffs may be deemed 
to have amended their complaint so as to allege that the ordinance of 
7 April, 1932, and the ordinance of 2 June, 1932, referred to in para- 
graph 3 of the agreed statement of facts, are discriminatory in that they 
impose a smaller tax upon bakers delivering only cakes, or pies, or 
doughnuts, than is imposed on the plaintiffs; and the court being of the 
opinion upon said hearing that the city of Concord had the power to 
levy the taxes complained of: 

“Tt is therefore ordered and adjudged that the plaintiffs recover noth- 
ing of the defendant, and that the plaintiffs be taxed with the costs of 
this action. Wm. F. Harding, Judge Presiding, 15th Judicial Dis- 
ich” 

To the foregoing judgment, as signed, the plaintiffs excepted, assigned 
error, and appealed to the Supreme Court. 


John M. Robinson and Hunter M. Jones for plaintiifs. 
Zeb A. Morris, Jr., and Hartsell & Hartsell for defendant. 


Crarkson, J. This is an action brought by plaintiffs against de- 
fendant to recover an alleged illegal or invalid tax paid under protest. 
The plaintiffs comphed with the requirement of the statute, C.8., 7979. 
R. R. v. Commissioners, 188 N. C., 265 (266); Loose-Wiles Biscuit Co. 
v. Sanford, 200 N. C., 467 (469). 

The questions involved are: (1) Has the city of Concord authority to 
levy a privilege tax on ‘Bakeries, operating or delivering in the city?” 
We think so. 

(2) If so, can the tax be collected from a bakery located outside the 
limits of said city which delivers its products, collects money for same, 
and solicits new business within said city? We think so. 

The material parts of the ordinance in controversy are as follows: 
“Levying, assessing, imposing, and defining the hcense and privilege 
taxes of the city of Concord, for the year beginning 1 May, 1932, and 
ending 30 April, 1933. The board of aldermen of the city of Concord, 
North Carolina, do ordain: Section 1. That to raise funds for general 
municipal purposes, the following license taxes hereinafter specified are 
hereby levied for the privilege of carrying on the business, trades, avo- 
cations, professions, employment, calling, or doing the act named, within 
the corporate limits of the city of Concord from 1 May, 1932, to 30 
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April, 1933, unless for some other time or period herein specified, and 
all such taxes shall be due and payable in advance at the office of the 
tax collector for the city of Concord: The payment of any particular 
tax herein imposed shall not relieve the party paying same from hability 
for any other tax specifically imposed for any other bus.ness conducted 
by such person. . . . Section 8. That whenever the word ‘person’ is 
used in this ordinance, the same shall be construed to include ‘firms,’ 
‘companies,’ ‘corporations,’ and ‘associations,’ 

“Section 9. Schedule of city privilege license taxes. Bakeries oper- 
ating or delivering in the city, $100.00.” 

This ordinance was adopted 7 April, 1982. The above ordinance was 
amended 2 June, 1932: “An ordinance relating to the taxing of bakers. 
The board of aldermen of the city of Concord do ordain: That every 
person, firm, or corporation operating or delivering bread or other 
bakery products in the city of Concord shall pay a tax of one hundred 
dollars ($100.00). That every person, firm, or corporation delivering 
cakes only within the said city of Concord shall pay a tax of fifty 
dollars ($50.00). That every person, firm, or corporation delivering 
pies only within the city of Concord shall pay a tax of fifty dollars 
($50.00). That every person, firm, or corporation delivering doughnuts 
only within the city of Concord shall pay a tax of fifty dollars ($50.00). 
That every person, firm, or corporation who or which shall violate any 
of the provisions of the above ordinance, or who or which shall conduct 
or carry on the above business without paying the above tax for same 
within the city of Concord, shall be guilty of a misdemeanor and shall 
be fined not exceeding fifty dollars or imprisoned not exceeding thirty 
days for each offense: Provided, that each day any of the provisions of 
this ordinance are violated shall constitute a separate and distinct 
offense. That this ordinance shall take effect and be in force from and 
after its publication. Ordained by the board of aldermen of the city 
of Concord, this 2 June, 1932.” 

It was agreed by the parties that the ordinance adopted 6 April, 1933, 
is identical with the ordinance adopted 7 April, 1932, except that it 
applies to the year from 1 May, 19338, to 30 April, 193--, and that said 
ordinance adopted 6 April, 1933, may be omitted entirely from the case 
on appeal. The ordinance adopted 2 June, 1932, above set forth, shall 
be included in full. We think the ordinances of 7 April, 1932, and 
2 June, 1932, in reference to bakeries, are practically the same. 

The following is in the agreed statement of facts: “The plaintiffs 
above named are persons residing in Mecklenburg County, North Caro- 
lina, and trading and doing business as Charlotte Bread Company; that 
said plaintiffs have their only bakery and place of business in the city 
of Charlotte, Mecklenburg County, North Carolina, and maintain no 
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bakery or place of business in the city of Concord; that all of said facts 
were true at all the times involved in this action, and that at said times 
the activities of the plaintiffs in the city of Concord were as follows, 
to wit: The plaintiffs, through a salesman, operate a truck from their 
plant in Charlotte to the city of Concord daily, carrying bread and 
other bakery products, and delivering the same to grocery stores and 
rafes in said city. The salesman collects for the bakery products at the 
time of delivery. From time to time customers of the plaintiffs discon- 
tinue buying bakery products from the plaintiffs, and also from tine to 
time the salesman of the plaintiffs, by solicitation in the city of Con- 
eord, obtains new accounts, which are served in the same manner.” 

In the charter of 1903 and in the revised charter of 1907 the power 
to tax the business of a baker is granted in the following language: 
“That the said city of Concord . . .~ shall have the right to levy and 
collect the following amounts for the privilege of doing the acts or 
carrying on the trades or business or exercising the privileges as follows: 

On every baker, an annual tax not to exceed $15.00 per annum. 
Every person who shall manufacture and sell any bread, pies, cakes, or 
the like, shall be deemed a baker.” 

Private Laws of 1925, ch. 104, sec. 2: “That chapter three hundred 
and forty-four of the Private Laws of one thousand nine hundred and 
seven be further amended by adding after section eighty-nine a new 
section, to be known as ‘Section eighty-nine a,’ to read as follows: 

“ “Section 89a. In addition to the powers and privileges hereinbefore 
conferred, the city of Concord shall have all the powers incident and 
usual to corporations of like character under the general laws of the 
State; and the amounts of tax named above which the city 1s authorized 
to levy and collect shall only be a guide and shall not be binding as to 
the amount of tax the city may levy on each trade, profession, business, 
or franchise, but the amount of tax which the city may levy and collect 
on each trade, profession, business, or franchise shall be in the discre- 
tion of the board of aldermen.’ ”’ 

Section 89a gives the city of-Concord broad powers to tax trades, 
professions, business, or franchise, and “the amount of tax which the city 
may levy and collect on each trade, profession, business, or franchise 
shall be in the discretion of the board of aldermen.” The prior provyi- 
sions limited the power as follows: “On every baker, an annual] tax not 
to exceed $15.00 per annum.” The further power is given: “All the 
powers Incident and usual to corporations of like character under the 
general laws of the State.” 

N.C. Code (1981), Michie, sec. 2677, is as follows: “The board of 
commissioners may annually levy and cause to be collected for municipal 
purposes a tax not exceeding fifty cents on the hundred dollars, and one 
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dollar and fifty cents on each poll, on all persons and property within the 
corporation, which may be liable to taxation for State and county pur- 
poses; and may annually lay a tax on all trades, professions, and fran- 
chises carried on or enjoyed within the city, unless otherwise provided 
by law; and may lay a tax on all such shows and exhibitions for reward 
as are taxed by the General Assembly; and on all dogs, and on swine, 
horses, and cattle, running at large within the town.” 

The power to tax a trade is given to the General Assembly in «Article 
V, section 8, of the Constitution of North Carolina. The plaintiffs con- 
tend that there is no legislative authority for the tax. We cannot so 
hold. The charter of Concord and C. S., 2677, are in part materia, 
They relate to the same matter and are to be construed together. Corp. 
v. otor Co., 190 N. C., 157 (160). 

The plaintiffs further contend that in the charter of 1903 and the 
revised charter of 1907, that the authority given to tax takers is in this 
language: ‘Every person who shall manufacture and sall any bread,” 
ete, and if C. 8., 2677, apphes, it says: “And may annually lay a tax 
on all trades, professions carried on or enjoyed within the city.” We 
think that under a reasonable construction, the language broad enough 
to cover the trade plaintiffs are carrying on in the city cf Concord, and 
not restricted to those who manufacture and sell it in tae city. C.S,, 
2677, supra, gives additional power. 

In Drug Co. v. Lenoir, 160 N. C., 571 (572), a par: of the agreed 
statement of fact is as follows: “The town of Lenoir insists that it is 
allowed to collect taxes on all privileges and subjects within the corporate 
limits, and on all itinerant or resident persons plying any trade, pro- 
fession, or calling which is liable for taxation for State and county pur- 
poses, unless prohibited by the general law of the State. That the col- 
lection of the tax aforesaid is not prohibited by the general law of the 
State, and that the imposition and collection of the tax aforesaid is 
permitted and permissible under the general law of the State, and the 
town is not restricted to the collection of license and privilege taxes 
which are specifically named in the Revenue Act.” 

The opinion says, at page 573: “It is true, as contended by the plain- 
tiff, that the defendant derives its power to tax from legislative author- 
ity, and if it has not been conferred, it does not exist. S. v. Bean, 91 
N.C., 554; Winston v. Taylor, 99 N. C., 211. 

“We must look, then, to the charter of the defendant (chapter 37, 
Private Laws 1909), and we find there that certain powers as to taxa- 
tion are specifically enumerated in section 8, and it is further provided, 
in section 1, that the defendant, ‘in addition to the powers and privileges 
hereafter specially conferred, shall have all the power incident and usual 
to corporations of lke character under the general laws of the State’ 
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“Chapter 73 of the Revisal is devoted to ‘Cities and Towns, and 
section 2924 (now C. S., 2677, supra), confers the power on them to 
‘annually levy a tax on all trades, professions, and franchises carried on 
or enjoyed within the city, unless otherwise provided by law, and the 
word ‘trade,’ as used in acts to raise revenue, is defined to be ‘any em- 
ployment or business embarked in for gain or profit’? S.v. Worth, 116 
x Ca LOL 

We think plaintiffs’ trade is “carried on or enjoyed within the city” 
of Concord. To be sure its headquarters are in Charlotte, but the activi- 
ties of plaintiffs are in Concord, as follows: “The plaintiffs, through a 
salesman, operate a truck from their plant in Charlotte to the city of 
Coneord daily, carrying bread and other bakery products, and delivering 
the same to grocery stores and cafes in said city. The salesman collects 
for the bakery products at the time of delivery. From time to time 
customers of the plaintiffs discontinue buying bakery products from the 
plaintitfs, and also from time to time the salesman of the plaintiffs, by 
solicitation in the city of Coneord, obtains new accounts, which are 
served in the same manner.’ Where the bread is baked is immaterial, 
but where it is sold and where the money is collected is where the busi- 
ness 1s done and the trade carried on. 

The tax bv the city of Concord is on “Bakeries operating or delivering 
in the city, $100.00.” And further, “That every person, firm, or corpo- 
ration operating or delivering bread or other bakery products in the city 
of Concord shall pay a tax of one hundred dollars ($100.00).” 

If the plaintiffs were not required to pay this tax for the trade or 
business it carries on in Concord, a situation would arise that those 
living in Coneord and carrying on this kind of trade or business, who 
paid the tax—it would injure their business, as they would have to pay 
a tax of £100.00 and the plaintiffs would not; consequently, the pluntiffs 
would wndersell the Concord bakers. Such favoritism would tend to 
monopolize and, in time, destroy competition, which is sometimes called 
“the hfe of trade.” 

In this case it would tend to create a monopoly on bread, the staff of 
life. It is a well-recognized principle of law that a tax must be uuiform. 
“\ tax is uniform when it is equal upon all persons belonging to the 
deseribed class upon which it is imposed.” Lacy v. Paching Co., 184 
N. C., 567 (572); affirmed, 200 U. S., 226; 50 L. Ed., 451. 

The plaintiffs contend that the tax discriminates against them, and 
that a municipality authorized to tax a trade or business cannot tax a 
mcre incident to that business. These contentions cannot be sustained. 
The factual situation is that clearly plaintiffs are plying their trade 
and doing business by delivering and soliciting the sale of bread in the 
city of Concord. “Perpetuities and monopohes are contrary to the 
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genius of a free state, and ought not to be allowed.” Article I, section 
31, Constitution of North Carolina, 1776 Declaration of Rights, sec. 23. 

In 8. v. Denson, 189 N. C., 173 (175), citing a wealth of authorities, 
the following principle is stated: “Municipal Ordinances, sec. 193, 
et seq. “The specific regulations for one kind of business, which may be 
necessary for the protection of the public, can never be the just ground 
of complaint, because like restrictions are not imposed upon other busi- 
nesses of a different kind. The discriminations which are open to objec- 
tlon are those where persons engaged in the same business are subjected 
to different restrictions, or are held entitled to different srivileges under 
the same conditions. It is only then that the discrimination can be 
said to impair that equal right which all can claim in the enforcement 
of the laws.”—Mr, Justice Field, in Soon Hing v. Crowley, 113 U. S., 
703; 28 Law Ed., 1145.” Hart v. Commissioners, 192 N. C., 161 
(164-5); S. v. Kirkpatrick, 179 N. C., 747. 

This whole matter has been recently discussed in Tea Co. v. Maxwell, 
Comr. of Revenue, 199 N. C., 483 (440): “When a c.assification has 
been made by the General Assembly, for the purpose of imposing license 
taxes on trades, professions, franchises, or incomes, solely for the pur- 
pose of raising revenue, this Court will not hold the classification 
invalid, unless it shall appear, clearly and unmistakably, that the classi- 
fication 1s unreasonable and arbitrary, resulting in an unjust discrimi- 
nation. Unless it shall so appear, the classification wil. be upheld and 
the tax imposed adjudged valid, notwithstanding the contention that its 
imposition violated the rule of uniformity.” On an appeal to the 
Supreme Court of the United States this judgment was affirmed. Great 
Atlantic and Pacific Tea Co, et al. v. Maxwell, Comr. of Revenue, 284 
U. 8., 575; Rosenbaum v. City of New Bern, 118 N. C., 83; Clark v. 
Maxwell, 197 N. C., 604; Provision Co. v. Maxwell, 199 N. C., 661. 

It is further contended by plaintiffs that they are taxed twice as much 
as a person delivering cakes or pies or doughnuts only, though the 
volume of business of such person may be greater than that of the plain- 
tiffs. There is no discrimination in these particular classes—the subject 
of these taxes. There is no discrimination in the ordinance between 
resident and nonresident persons or corporations delivering bread or 
other bakery products in the city of Concord. “All who bring them- 
selves within the hmits of the corporation are, while there, citizens so 
as to be governed by its laws.” Whitfield v. Longest, 28 N. C., 268 
(272). “It is settled that by coming within the town and acting there, 
a person .becomes liable as an inhabitant and member of the corpora- 
tion.” Comrs. v. Roby, 30 N. C., 250 (2538-4). 

From a careful review of this case we can see no error in the judgment 
of the court below. It is therefore 

Affirmed. 


te 
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MCGEE v. FROHMAN, 


W. C. McGEE vy. EMANUEL FROHMAN. 
(Filed 12 December, 1934.) 


1. Trial D a—-On motion of nonsuit all the evidence is to be considered 
in the light most favorable to plaintiff. 

Upon a motion as of nonsuit, all the evidence, whether offered by plain- 
tiff or elicited from defendant’s witnesses, is to be considered in the light 
most favorable to plaintiff, and he is entitled to every reasonable intend- 
ment thereon and every reasonable inference therefrom. C. 8., 567. 


2. Contracts F c — Nonsuit on plaintiff’s testimony tending to show 
affirmance of contract by defendant with knowledge of facts held 
error. 

Plaintifé brought suit on a contract alleging that in consideration of 
plaintiff's agreement to relinquish and assign all his rights under an 
application for letters patent, and all his rights, title, and interest in 
partnership property theretofore operated by the parties in the manufac- 
ture of the article for which application for letters patent had been made, 
and all accounts receivable by the partnership, defendant made an initial 
payment of money and promised to pay stipulated sums of money each 
year for five years, that plaintiff had complied with his part of the 
contract but that defendant had failed and refused to pay the balance of 
the sums due under the contract. Defendant filed answer alleging that 
the application for the patent had been rejected by the Government to 
plaintiff's Knowledge prior to the execution of the contract, and set up a 
counterclaim for sums previously paid under the contract. Plaintiff filed 
a reply alleging that defendant knew all the facts known to plaintiff at 
the time of the execution of the contract, and that defendant was then 
engaged in the manufacture of the article, the subject of the contract, at 
a profit. Plaintiff testified that after all facts were known by defendant, 
plaintiff made demand for the sums due, and that defendant did not dis- 
pute the contract, but promised to pay the sums due as soon as there was 
money available: Held, defendant's motion as of nonsuit for the insuffi- 
ciency of the evidence should have been denied. 

3. Trial D a— 

Where defendant in an action on contract sets up a counterclaim arising 
out of the same contract declared upon by plaintiff, defendant may not 
withdraw his counterclaim over plaintiff's objection in order to enter a 
motion as of nonsuit on the plaintiff's cause of action. 


ApreaL by plaintiff from Stach, J., at March Civil Term, 1934, of 
Gaston. Reversed. 

The following contract was introduced in evidence on the part of 
plaintiff, on the trial in the court below: “North Carolina—Gaston 
County. This agreement mace and entered into by and between Emanuel 
Frohman, hereinafter designated as Frohman, and W. C, McGee, herein- 
after designated as McGee, this 9 June, 1928: 
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“Witnesseth: That, whereas, the parties hereto have been engaged 
in the business of installing lubricating devices having a wick oiling 
means and acting by capillary attraction, said devices having been ap- 
plicd to the frout bearings of spinning, twisting, and roving frames, 
the said MeGee having invented the said devices and having applied for 
letters patent thereon in the United States Patent Office, said patent 
application having the serial number of 172,478, and having been filed 
in the United States Patent Office on 3 March, 1927, and is still pend- 
ing therein, and that since the application tor said lerters patent the 
said Frohinan has advanced certain sums of money to the said MeGee 
for the development, manufacture, and sale of the said device in various 
mills throughout the adjacent territory to Charlotte, North Carolina, 
and other portions of the United States; that a considerable demand 
has been created for the said oiling devices and a great number of the 
same lave been installed in mills throughout the states of North Caro- 
lina and South Carolina, and other portions of the United States; and 
the development has reached the point where the said A[eGee desires to 
withdraw from the business and assign his entire right, title, and iter- 
est in and to the said patent application and his interest In and to the 
said business to the said Frohman upon the following ecotditions: 

“(1) Frohman agrees to pay to MeGee the sum of two thousand five 
hundred dollars ($2,500.00) upon the execution of this instrument, and 
to give to McGee his note for two thousand five hundred dollars 
(42,500.00), pavable thirty days from the date of this contract, and fur- 
ther agrees to pay the said McGee one thousand dollars ($1,000.00) on 
9 June, 1929; one thousand dollars ($1,000.00) on 9 June, 1930; 9 June, 
1931; 9 June, 1932; and 9 June, 1933; and the said latter payments to 
be conditioned upon the fulfillment of all the terms of <lis contract by 
the said MeGee., 

“(2) MeGee agrees to relinquish all his rights, title, and interest in 
and to the said patent application, Serial Number 172,478, and to exe- 
cute an assignment thereof to the said Frohman upon the execution of 
this contract and the payment of the initial sum of two thousand five 
hundred dollars ($2,500.00), and to relinquish all his rights, title, and 
interest In and to the business which the parties hereto have built up 
and operated under, and the name of the firm being known as the 
Textile Roller Lubricating. Device Company, and the said McGee hereby 
sells, assigns, aud transfers all his rights, title, and interest in and to all 
equipment, materials, and supplies now on hand; the said MeGee also 
assigns and sells and trausfers unto the said Frohman all his rights, title, 
and interest in and to all accounts receivable by the said Textile Roller 
Lubricating Device Company. 
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“(3) The said Frohman assumes all indebtedness of the said Textile 
Roller Lubricating Deviee Company, which has been contracted by 
either of the parties hereto in relation to the said business. 

“(4) The said MeGee hereby agrees that he will not for a period of 
five years from date engage in the business, either directly or indirectly, 
of manufacturing and/or selling, and/or installing any devices for 
oiling the front rollers of spinning, twisting, and roving machinery, if 
said devices operate by using a wick oiler acting on the principle of 
capillary attraction. 

“(5) It 1s agreed that in case the said MeGee fails to carry out any 
one of the terms of said conditions of this contract that the vearly pay- 
ment of oue thousand dollars ($1,000.00) shall not be payable tor the 
current year in which the breach occurs, nor for any succeeding year. 

“(6) It is further agreed by and between the parties hereto that upon 
the issuance of letters patent on the said patent application Serial 
Number 172,478 by the United States Patent Office, that the said Froh- 
man shall pay to the said McGee within thirty days after the issuance 
of said patent and after the said Frohman has been notified cf the said 
issuance by the said McGee, the sum of one thousand dollars ($1,000.00). 

“(7) It is further agreed between the parties hereto that all agree- 
ments heretofore entered into between them, cither written or oral, are 
hereby revoked and canceled. 

“(8) This contract is executed in triplicate and all copies shall be 
considered as an original for all purposes, each of the parties hereto 
having been supphed with a copy of this contract, and the third copy 
having been deposited with Paul B. Eaton, of 406 Independence Build- 
ing, Charlotte, North Carolina, the said third copy to be available at 
all times for the inspection of either of the partics hereto or their legal 
representatives. 

“In witness whereof the parties hereto have set their hands and 
affixed their seals in triplicate, the day and year above written. E:manuel 
Frohman (Seal), W. C. MeGee (Seal). Witnesses: Paul B. Eaton 
(Signed ).” 

In the complaint the plaintiff alleges: “That the plaintiff fully com- 
pled with said contract on his part by delivering and transferring said 
patent rights and said business to the defendant in strict accord with 
said agreement, but that the defendant has neglected and defaulted in 
the performance of said contract and, in particular, the payment of the 
consideration for the purchase of said letters patent, and that said 
defendant is now justly indebted to the plaintiff in the sum of five 
thousand dollars ($5,000.00), with interest on one thousand dollars 
($1,000.00) from 9 June, 1929, to 9 June, 19380; and interest on two 
thousand dollars ($2,000.00) from 9 June, 1930, to 9 June, 1931; and 
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interest on three thousand dollars ($3,000.00) from 9 June, 1931, to 
9 June, 1932; and interest on four thousand dollars ($4,000.00) from 
9 June, 1932, to 9 June, 1933; and interest on five thousand dollars 
($5,000.00) from 9 June, 1933, until paid, all at the rate of six per cent 
per annum from the dates mentioned until paid, and all due by contract 
made between the plaintiff and defendant as hereinbefcre fully alleged 
and set out.” 

The defendant, in his answer, denied lability, anc for a further 
answer and defense and by way of counterclaim avers and alleges: 
“(1) That at the time of the signing of the contract as attached to the 
complaint herein, and made a part of the same, the plaintiff knew that 
the said patent claim and the rights thereunder, and everything he pur- 
ported to convey to the defendant by the same, was a nullity and was 
worthless, and was of no consideration, as the patent claim he was at- 
tempting to convey, and the rights thereunder, had been rejected by the 
patent bureau of whatever department handles claims for patents, and 
that the plaintiff knowingly, wilfully obtained the sum of $6,250.00 
from the defendant on said contract, knowing at saicl time the said 
patent rights or claims had been rejected, and that said lubricating 
device for oiling machinery, as he states, evidenced by patent applia- 
tion, Serial No. 172,478 of the United States Patent Office, on 3 March, 
1927, was rejected on 17 December, 1927, a long time before said con- 
tract was signed, and that the plaintiff secured from the said defendant 
the sum of $6,250.00 for nothing and without any consideration, and 
that the plaintiff is thereby indebted to the defendant in the sum of 
$6,250.00. 

“(2) That the defendant denies any indebtedness in any sum to the 
plaintiff, 

“Wherefore, having answered the complaint of the plaintiff, and hav- 
ing set up a counterclaim against the plaintiff, the defendant prays that 
he be granted judgment of and against the plaintiff in the sum of 
$6,250.00; that the plaintiff take nothing of the defendant; that the 
costs of this action be taxed against the plaintiff; and for such other 
and further relief as he is in law and equity entitled.” 

The plaintiff, in reply, avers and says: “That he entered into a con- 
tract with the defendant relating to the purchase and sale of the patent 
pending as set out in plaintiff’s complaint, and that said contract was 
drawn and prepared by the patent attorney selected by the defendant, 
and that the defendant knew all matters relating to said application for 
patent in as full and ample manner as did the plainti:t, and that the 
defendant profited by said purchase and is today manufacturing, selling, 
and offering for sale the device referred to in plaintiff’s complaint; and 
that the defendant is justly indebted to the plaintiff, as alleged in said 
complaint. 
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“Wherefore, having fully replied to defendant’s further answer and 
defense and counterclaim, the plaintiff prays the court: That defendant 
shall take nothing by his counterclaim, but that the plaintiff shall have 
and recover the relief set forth in his said complaint.” 

At the close of the plaintiff’s evidence defendant moved for judgment 
as of nonsuit; motion denied, for that the court stated that defendant’s 
answer set up a counterclaim, and judgment as of nonsuit could not be 
allowed. Thereupon, the defendant moved the court to be allowed to 
withdraw his counterclaim, which appears in the answer filed in this 
cause. Motion allowed, and plaintiff excepted. 

The judgment of the court below is as follows: “This cause coming 
on to be heard at the March Civil Term, 1934, of the Superior Court of 
Gaston County, before his Honor, A. M. Stack, judge present and pre- 
siding, and a jury; and being heard, at the close ef the plaintiffs evi- 
dence, the defendant moved for a judgment as of nonsuit, which motion 
was allowed by the court. 

‘““Hereupon, it 1s considered, ordered, and adjudged by the court that 
the plaintiff be and he is hereby nonsuited, and that the plaintiff shall 
pay the costs of this action, to be taxed by the clerk. A. M. Stack, 
Judge Present and Presiding.” 

The plaintiff’s exceptions and assignments of error are as follows: 
“First, that the court erred in granting the motion of defendant for 
permission to withdraw the counterclaim of defendant as set out in the 
answer filed in this cause for that the counterclaim alleged by the de- 
fendant arises out of the contract or transaction set forth in the com- 
plaint as the foundation of the plaintiff’s claim, and that such counter- 
claim is a cross-action at issue and to which a verified reply was filed 
in this cause, and the plaintiff has the right to have a complete adjudi- 
cation and determination of all the matters in controversy without or 
against the consent of the defendant. 

“Second, that the court erred in that it sustained the defendant’s 
motion for a judgment as of nonsuit and did not allow the cause to go to 
the jury under the testimony offered. 

“Third, that the court erred in signing the judgment in this cause as 
set out in the record.” 


Cherry & Hallowell for plaintiff. 
No counsel for defendant. 


Crarkson, J. At the close of plaintiff’s evidence the defendant made 
a motion in the court below for judgment as in case of nonsuit, C. &., 
567. The court below sustained this motion, and in this we think there 
was error. 
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“It is the well-settled rule of practice and accepted position in this 
jurisdiction that, on a motion of nonsuit, the evidence which makes for 
the plaintiff’s claim and which tends to support her cause of action, 
whether offered by the plaintiff or cheited from the cefendant’s wit- 
nesses, will be taken and considered in its most favorable light for the 
plaintiff, and she is ‘entitled to the benefit of every reesonable intend- 
ment upon the evidence, and every reasonable inference to be drawn 
therefrom.” Nash v. Royster, 189 N. C., at p. £10. 

We think there was sufficient evidence to be submitted to the jury. 
In the contract is the following: “McGee agrees to relinquish all his 
rights, title, and interest in and to the said patent application, Serial 
Number 172,478, and to execute an assignment thereof to the said Froh- 
man upon the execution of this contract and the payment of the initial 
sum of two thousand five hundred dollars ($2,500.00), aad to relinquish 
all his rights, title, and interest in and to the business which the parties 
hereto have built up and operated under, and the name of the firm being 
known as the Textile Roller Lubricating Device Company, and the said 
McGee hereby sells, assigns, and transfers all his rights, title, and interest 
in and to all equipment, materials, and supplies now on hand; the said 
McGee also assigus and sells and transfers unto the said Frohman all 
his rights, title, and interest in and to all accounts receivable by the said 
Textile Roller Lubricating Device Company.” 

The plaintiff testified, in part: “Mr. Frohman positively did not at 
any time deny or dispute his obligations under this contract. It was 
some time in September, 1929, that I went back to work for Mr, Froh- 
man. He told me I was a valuable man, and I continued to work for 
him until December, 1932. During the time that I worked for him I 
made further demands on Mr, Frohman for payment of what was due 
me under my contract. On those occasions Mr. Frohman stated to me 
that he had uot made any money yet, and as soon as he had some money 
that he would pay me what he owed me.” 

The second contention of plaintiff: If, in an action on a contract, the 
defendant pleads a counterclaim arising out of such contract, can the 
defendant withdraw his counterclaim over the objection of the plaintiff ? 
We think not. 

In Cohoon v. Cooper, 186 N. C., 26 (27-28), is the following: “There 
are two counterclaims that can be set up under C. S., 521, z¢., 521 (1): 
‘A cause of action arising out of the contract or transaction set forth in 
the complaint as the foundation of the plaintiff’s claim, or connected 
with the subject of the action.” Such counterclaim must not only exist 
at the commencement of the action, but as to this, when it has been 
pleaded a nonsuit cannot be taken. The defendant ‘is not obliged to set 
up such counterclaim. He may omit it and bring another action. He 
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has his election. But when he does set up his counterclaim, it becomes 
a cross-action, and both opposing claims must be adjudicated. The 
plaintiff then has the right to the determination of the court of all 
matters brought im issue, and naturally the defendant has the saime 
right, and neither has the right to go out of court before a complete 
determination of all the matters in controversy without or against the 
consent of the other” Francis 7». Kdwards, 77 N. C., 271; Whedbee v. 
ECGgelt, 02 Nx Cy 200% ACA Cale Lael any 01 oN Ca 20s 2 eHow day: 
Perkinson, 167 N. C., 146. 

“The other ground of counterclaim, C. 8., 521 (2), 1s “Any other cause 
of action arising also on contract and existing at the commencement of 
the action.” As to such cause of action a nonstut may be taken at any 
time before a verdict.” 

In Fnsurance Co. ec. Griffin, 200 N. C., 251 (254): “In an action for 
the specific recovery of a horse, the defendant pleaded as a counterclaim 
that the plaintiff sold the horse to the defendant, and, at the time of 
the sale, warranted that it was sound, which warranty was false, and in 
consequence of which the defendant had been damaged: Afe/d, that the 
counterclaim arose out of the transaction set out in the complaint, and 
was properly pleaded as a counterclaim. Wilson v. Tughes, 94 N.C, 
152.” 

Tor the reasons given, the judgment of the court below is 

Reversed, 





BE. L. OLIVER anp WIFE, MRS. BERTHA OLIVER, y. CHARLES K. HECHT 
AND WirE, MRS. SADIE B. HECHT. 


(Filed 12 December, 1954.) 
1. Trial D a— 

Upon a motion as of nonsuit, all the evidence favorable to plaintiff, 
whether offered by plaintiff or elicited trom defendant's witnesses, with 
every reasonable inference therefrom, is to be considered in the light 
most favorable to plaintiff. C. S., 567. 


2. Evidence I b—Introduction in evidence of warranty deed held to 
preclude other evidence of warranty against encumbrances. 

Plaintiff, grantee in a deed to land, brought suit against his grantor to 
recover the amount of street assessments against the property, plaintilf 
Claiming that defendant had warranted and represented that no assess- 
ments existed against the property. The evidence tended to show that 
assessments against the property had been made but not confirmed at the 
tine of the execution of the deed. Plaintiff introduced in evidence his 
deed containing the usual covenants of warranty and against encum- 
brances: #Hcld, in the absence of fraud or mistake, the covenant in the 
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solemn instrument precluded plaintiff from introducing; in evidence a 
letter written by defendant to plaintiff stating that the municipal authori- 
ties had assured defendant that there were no assessments against the 
property, and testimony of plaintiff of statements made by defendant at 
the time of the delivery of the deed that the property was not subject to 
street assessments, and that defendant would make good any assessments 
against the property. If the plaintiff wished to enlarge the covenant in 
the deed he should have sought reformation of the covenant and proven 
by clear, strong, and convincing evidence that the covenant as written 
was inserted by mutual mistake, or mistake induced by fraud. 


8. Deeds and Conveyances C f—Lien for street assessments attaching sub- 
sequent to execution of deed does not violate covenant against en- 
cumbrances, 


By provision of statute the lien for street assessments does not attach 
to land until confirmation of the assessments, C. S., 2718, and where such 
assessments are not confirmed by the governing body of the town until 
after the execution of a deed to the property, the subsequently attaching 
lien for the assessments does not violate the warranty and covenant in 
the deed, in the usual language, against encumbrances. 


APPEAL by plaintiffs from Stack, J., 30 April, at Regular Term, 1934. 
From Mrcxiensurc. Affirmed. 

This is an action brought by plaintiffs against defendants to recover 
$291.73, street assessment on a certain lot sold by defendants to plain- 
tiffs. The material allegations of the complaint are as follows: “That 
on or about 20 August, 1930, the plaintiffs purchased from the defend- 
ants Lot No. 5, Block No. 2, of the Roslyn Heights Realty Company 
property in the county of Mecklenburg, State of North Carolina, and 
the defendants delivered to the plaintiffs their deed for the said prop- 
erty, a copy of which is hereto attached, marked Exhibit A, and made a 
part of this complaint and allegation. 

“That at the time the said defendants sold the plaintiffs the said 
property they represented that there were no street assessments on the 
said property which were a lien on the property which the plaintiffs 
purchased. 

“That after the plaintiffs had purchased the said property they dis- 
covered that the defendants had breached their contract, in that the de- 
fendants had sold to the plaintiffs the said property which was subject 
to a lien for street assessments in the sum of $291.73, which amount the 
plaintiffs are now required to pay. 

“That the defendants gave to the plaintiffs a title letter, a copy of 
which is hereto attached, marked Exhibit B, and made a part of this 
complaint and allegation. 

“That at the time the defendants gave to the plaintiffs the said title 
letter the defendants assured the plaintiffs that the property was not 
subject to any len for street assessments, and the plaintiffs purchased 
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the said property upon this understanding and subject to the representa- 
tion set forth in the title letter. 

“That the plaintiffs did not discover until after they had made the 
purchase of the said property that the defendants had breached their 
said contract and sold them the land which was subject to a hen of 
$291.73, and interest. 

“That by reason of the breach of contract on the part of the defend- 
ants, the plaintiffs have been damaged in the sum of $291.73, which is a 
lien against their property, and which assessment has been made against 
their said property, and which was a len and assessment against the said 
property at the time of the sale by the defendants to the plaintiffs of the 
said property. 

“That the plaintiffs have made demand upon the defendants to pay 
the said $291.73, and interest, and the defendants have failed to pay 
same.” 

In the deed, Exhibit A, is the following: “And the said party of the 
first part, for himself, his heirs, executors, and administrators, covenants 
with the said parties of the second part, their heirs and assigns, that he 
is seized of said premises in fee, and has right to convey the same in fee 
simple; that the same are free and clear from all encumbrances, and 
that he will warrant and defend the said title to the same against the 
lawful claims of all persons whomsoever.” 

In the letter marked Exhibit B is the following: “(3) While Rozelle 
Ferry Road in front of this property has recently been repaved and 
resurfaced, the engineering department of the city of Charlotte has 
assured us that there is no paving or sidewalk assessment against this 
property.” The material allegations of the complaint of plaintiffs were 
denied by defendants, and a further answer and defense pleaded, not 
necessary to be considered on this appeal. 

On the trial in the court below plaintiffs offered in evidence the deed 
from the defendants to the plaintiffs, which is set out in full as Exhibit 
i. in the complaint referred to. Plaintiffs offered the title letter in 
evidence, from Redd and Small, which is set out in full as Exhibit B in 
the complaint. Plaintiffs offered in evidence Exhibit C, which is as 
follows: “City of Charlotte, North Carolina. Mr. E. L. Oliver and 
wife, 1711 Fountain View. Dear Sir: Pursuant to section 11 of chapter 
56 of the Public Laws of 1915, notice is hereby given that the assess- 
ments of the whole or part of the costs of the following described streets, 
or parts thereof, improvements have been confirmed and deposited in the 
office of the supervisor of street assessments of the city of Charlotte. 
Character of improvements streets and sidewalks. 2112 Rozelle Ferry 
Road, Lima <Ave., to old city limits, 50 ft. frontage, total amount, 
$291.73. 
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“On 5 October, 1931, the foregoing street assessments were confirmed 
and from that date vou will have thirty days within which to pay said 
installments in full without interest; otherwise said assessments will be 
divided in ten equal annual installments with interest. IK. E. Ward, 
Street Assessinents Supervisor.” 

EK. L. Oliver, plaintiff, testified: “My wife is Bertha L. Oliver. On 
20 August, 1930, I received a deed from the defendaats Charles K. 
Ifecht and wife, the copy being marked Exhibit A, attacaed to the com- 
plaint. I had a eonversation with Mr. Heeht at the time we made the 
trade and [ got the deed. Before we made the trade the question came 
up about street assessmeuts. The street had been paved for about a year 
and the sidewalk had been graded at the time, but the sidewalks had not 
been Jaid. I asked Myr, Hecht about the street assessments; he told me 
there would be none against the sidewalk, and I asked him if it came up 
later, then what about that, and he said there would be none against the 
sidewalk or the street, and if anything did come up, he would take care 
of it, make it good, and give me a clear title. He showed me a title 
letter. It is the title letter attached to the complaint, marked Plaintiffs’ 
Exhibit B. In August, 1981, I received the notice marked Plaintiffs’ 
Exhibit C. There has been no other street laid or pavement other than 
the one to which I refer at the trine I bought the lot. I kept the title 
letter. I read paragraph 3. I knew the street had been repaved. I 
did uot go to the street assessment office at the City Hall, nor the city 
clerk, nor the city engineer, nor make inquiry ef a single individual, or 
the mayor, or anybody else as to whether or not there was any likelihood 
of any street assessment against the property, nor have the title exam- 
ined before the purchase.” 

The defendants, through their counsel, adinit that an assessment was 
made against the said lot in question for street and paving. 

The judgment of the court below is as follows: “This cause coming 
on to be heard before the Hon. A. M. Stack, and a jury, at the 30 April 
Regular Term of Superior Court, and after all the evidence had been 
introduced, ou motion of the defendants, the court being of the opinion 
that the action should be nonsuited: It is therefore ordered, adjudged, 
and decreed that the plaintiffs be and are hereby nonsuited, and the 
plaintiffs taxed with the costs of this action. This 9 May, 1984. A. M. 
Stack, Judge Presiding.” 


John G. Newitt for plaintiffs. 
John H. Small, Jr., for defendants. 


Crarkson, J. At the close of plaintiff’s evidence, defendants in the 
court below made a motion for judgment as in case of nonsuit, C. 8., 
567, The motion was allowed, and in this we can see no error. 
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The defendants, in their brief, sav: “The testimony of E. L. Oliver 
with reference to an alleged contract with Charles K. Iecht was ob- 
jeeted and excepted to, but these exceptions are not before the court in 
view of the judgment of nonswt. The complaint did not allege any 
such contract, and if it had, the testimouy would have been immeompetent 
us parol evidence in contradiction of the written contr act, the deed.” 

“tt is the well-settled rule of practice and aceepted position im this 
jurisdiction that, on a motion of nonsuit, the evidenee which mukes for 
the plaintiffs’ claim and which tends to support the cause of action, 
whether otfered by the plaintiffs or eheited from the defendants’ wit- 
nesses, Will be taken and considered im its most favorable hght for the 
plaintiffs, and they are ‘entitled to the benefit of every reasonable infer- 
ence to be drawn therefrom.’ ” 

Mindful of this rule, on the pleadings and evidence in this case, we 
think the nousurt was properly granted. The covenants in the deed are 
as follows: “And the said party of the first part, for himself, his heirs, 
executors, and administrators, covenants with the said parties of the 
second part, thei lems and assigns, that he is seized of said premises 
in fee, and has right to convey the same in fee simple; that the same 
are free and ¢lear from all encumbrances, and that he will warrant and 
defend the said title to the same against the lawful claims ef all persons 
whomsoever.” 

We do not think the covenant in this solemn instrument, the deed, 
“that the same are free and clear from all enewmbraneces,” can be so 
amended by the uncertain and vague allegations in the complaint and 
testimony of the plaintiff K. LL. Olver. In the beginning of lis testi- 
mony he sail: “On 20 August, 1990, DT received a deed from the defeud- 
ants Charles Ik. Heeht and wife, ane copy being marked Exhibit A, 
attached to the complaint.” ete. This deed, with the written covenants 
In it, was the gravamen of this action, and made a part of the complaint 
and allegations. 

The plaintiffs did not, in the complaint, allege fraud or seck reforma- 
tion of the part of the covenant that the land was free and elear from 
all encumbrances, by allegation of mutual mistake, or the mistake of one 
induced by the eon of the other. Wenstead rv. Mpy. Cc pe 110. 

In Crawford vo Willoughby, 192 N, C.. 269 (271- 272), t is said: 

“Tf the deed or written mstrument fails to Rie the true Se of 
the parties, it may be reformed by a Judgment or decree of the court, to 
the end that it shall express such intent whether the failure is due to 
mutual mistake of the parties, VWarwell v. Bank, 175 N. C., 183, to the 
mistake of one and the fraud of the other party, Potala Co. ve. Jeanette, 
174 N. C., 236, or to the mistake of the draughtsman, Pelletier v. Coop- 
eruge C03. 158 Nx Ca t0d, 
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“The party asking for relief by reformation of a deed or written in- 
strument must allege and prove, first, that a material stipulation, as 
alleged, was agreed upon by the parties, to be incorporated in the deed 
or instrument as written, and second, that such stipulation was omitted 
from the deed or instrument as written by mistake, either of both parties 
or of one party, induced by the fraud of the other, or by the mistake of 
the draughtsman. Equity will give rehef by reformation only when a 
mistake has been made, and the deed or written instrument because of 
the mistake does not express the true intent of both parties. The mis- 
take of one party to the deed or instrument alone, not induced by the 
fraud of the other, affords no ground for relief by reformation.” It 1s 
said in Owl and Grease Co. v. Averett, 192 N. C., 465 (437-8): “On the 
issue of fraud the burden is on the defendant to satisfy the jury of the 
fraud by the greater weight of the evidence, or a preponderance of the 
evidenee. WeNair v. Finance Co., 191 N. C., 715. Not so where it 1s 
proposed to correct a mistake in a deed, or similar causc—the quantum 
of proof. The evidence must be clear, strong, and convincing. Speas 
t, Bank, 183: No Co. pe o282" 

In Ray v. Blackwell, 94 N. C., 10 (12), it is said: “It is a rule too 
firmly established in the law of evidence to need a reference to authority 
in Its support, that parol evidence will not be heard to contradict, add to, 
take from, or in any way vary the terms of a contract put in writing, 
and all contemporary declarations and understandings cre incompetent 
for such purpose, for the reason that the parties, when they reduce their 
contract to writing, are presumed to have inserted in it all the provi- 
sions by which they intend to be bound, 1 Greenleaf Ey., sec. 76. Bth- 
eridge vt. Palin, 72 N. C., 213.” 

We have frequently quoted the Ray case, supra, as it is a clear and 
concise expression of the law on the subject. The deed which includes 
the covenant is made a part of the complaint and allegations. We think 
that the other allegations in the pleadings and the evidence too uncertain 
and vague and contradictory of the covenant in the deed to constitute a 
cause of action. So the material question involved on this record 1s as 
follows: The defendants Charles kK. Heeht and wife, the owners of a 
lot of land in the city of Charlotte, conveyed the saine to the plaintiffs 
by deed dated 20 August, 1980, and containing usual covenants of war- 
‘anty and against encumbrances. On 5 October, 1931, the city council 
of Charlotte confirmed an assessment for street and sidewalk i1mprove- 
ments against this and other property. Docs this assessment constitute 
a lien in violation of the covenants of the defendants in their deed? 
We think not. 

We think this matter, on the present record, is settled in Coble v. Dich, 
194 N. C., 732 (733), where it is there said: “C. 8., 2713, in part, 1s as 


N. 0.] FALL TERM, 1934. 487 


HARRISON vw. INSURANCE Co. 





follows: ‘Whenever the governing body shall confirm an assessment for 
a local improvement, the clerk of the municipality shall enter on the 
minutes of the governing body the date, hour, and minute of such con- 
firmation, and from the time of such confirmation the assessments em- 
braced in the assessment roll shall be a len on the real property against 
which the same are assessed, superior to all other hens and encum- 
branees’ . . . In Hahn v. Fletcher, 189 N. C., at p. 732, it 1s said: 
‘From the facts found, the covenant in plaintiffs deed was “against 
encumbrances.” When the defendant delivered the deed to plaintiff, 
this covenant was broken with the street assessment—a lien or a statu- 
tory mortgage on the land. Plaintiff could have at once sued for the 
breach.’ ” 

In the present case the deed from defendants to plaintiffs was made 
20 August, 1980, and the street assessments were confirmed on 5 October, 
1931. Under the statute the street assessment became a lien from the 
confirmation. Under the covenant in the deed, plaintiffs cannot recover, 
as the confirmation of the street assessment was on 5 October, 1931— 
some 13 months after the deed was made, executed, and delivered from 
defendants to plaintiffs. 

In 72 A. L. R., p. 320, citing authorities, is the following: ‘u\ cove- 
nant of warranty and against encumbrances is not breached by a street- 
paving assessment against the property to which the covenant related, 
where, at the time of the making of the covenant, the assessment did not 
constitute a len on the land, under a statute providing that the len for 
paving does not attach until the assessment order or resolution 1s passed 
by the council and the amount fixed.” 

For the reasons given, the judgment of the court below 1s 

Affirmed. 








HERBERT L. HARRISON y. METROPOLITAN LIFE INSURANCE 
COMPANY. 


(Filed 12 December, 1934.) 


1. Appeal and Error B d— 

Where defendant does not move for nonsuit in the lower court he waives 
his right to have the insufficiency of the evidence to be submitted to the 
jury considered on appeal. C. 8., 567. 

2. Trial F a— 

Where the court submits the first two issues tendered by a party, which 
issues arise upon the pleadings and are determinative of the controversy, 
the court’s refusal to submit other issues tendered will not be held for 
error, 
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3. Trial Ge: Appeal and Error J a— 


«. motion to set aside the verdict as being contrary tc the evidence is 
addressed to the sound diseretion of the trial court, and his refusal of 
the motion is not ordinarily reviewable on appeal. C. S., 591. 


4. Trial E cm 


The charge of the trial court will be construed as a whole, and if, upon 
such construction, it fully charges the law applicable to the facts and 
does not impinge C. 8., 564, it will not be held for error on appeal. 


o> Insurance I b—Where insurer relies upon fraud in insured’'s applica- 
tion, insurer must prove all elements of such fraud. 


Insurer defended this action on a policy of life insuranze on the ground 
of frand in that insured made misrepresentations in her application in 
that she stated that she had not been attended by a physician within the 
last five years, While in fact during such time she had gone to the office 
of a physicinn and had been told that she had goiter. There was evi- 
dence tending to show that insurer’s physician examined insured prior 
to the issuance of the policy, and that he feund no impairment of her 
health. and that insured died from apoplexy. Insurer did not resist re- 
covery upon the ground of a material misrepresentation affecting the 
risk. The court instructed the jury that the burden was upon insurer to 
show that insured made the false statement with inter.t to deceive in- 
surer’s agent, and that insurer, by reason of such false and fraudulent 
misrepresentation, was induced to issue the policy to its damage: J/eld, 
insurers exception and assignment of error to the charge cannot be sus- 
tained. 

G6. Same—Whether misrepresentations in application for insurance are 
fraudulent or material are ordinarily questions for jury. 

Under the provistons of N.C. Code, 6289, all statements in an applica- 
tion for a policy of life insurance are deemed represeltations and not 
warranties, and a misrepresentation must be material or fraudulent in 
order to prevent recovery, and whether a misrepresentation is made with 
fraudulent intent by insured, or whether it is material, so that insurer 
would not have issued the policy had it known the truth, are ordinarily 
questions for the jury. 

7. Appeal and Error B b— 

An appeal will be determined in aecerdanee with the theory of trial in 

the lower court. 


APPEAL by defendant from Stack, J., and a jury, at June Term, 1954, 
of MrckLensprrc. No error. 

The complaint of plaintiff alleges, in part: “That on or about 13 
February, $931. the defendant insured the life of Viola Harrison for the 
sum of $1,000.00 by issning its Pohey No. 6.829,517-A\ tc the said Viola 
Jlarrison. That the plaintiff is named beneficiary in said poliev of 
insurance issted by the defendant upon the hfe of Viola Harrison, 
No. 6,829,517-\. That Viola Harrison dict on 20 June, 1931. That 
the first premiun of #9.55 was paid when the Poliey No. 6.820,017-A 
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was issued upon the life of Viola Harrison, deceased, on or about 
13 February, 1931. That Ilerbert L. Ilarrison, the beneficiary in said 
policy, made demand for payment of said policy in a reasonable time 
after the death of the said insured, and payment was refused. That 
demand has been made upon the defendant for the payment of the 
$1,000.00, the amount of said policy of insurance upon the life of the 
insured, and pavineut has been refused. That the defendant is justly 
indebted to the plaintiff in the sum of $1,000.00, with interest from 
20 June, 1981, until paid.” 

The defendant denied Hability, and for further answer and defense 
alleged: “That on 24 January, 1931, within two weeks prior to the date 
when she signed said application, she had consulted one of the leading 
surgeons and goiter specialists in the city of Charlotte on account of 
the nervousness, fast heart, tremor and loss of weight from which she 
had been suffering for several months, and said surgeon, after carctully 
examining her, ad informed her that she was suffering from exoph- 
thalmie goiter, and advised her to have an operation for the removal of 
said goiter, and had told her that if she did not have such operation 
she would die from the effects of said goiter. 

“That all of said faets were well known to said Viola Tlarrison at the 
time she signed Part A of said application for insurance on 7 February, 
1931. and at the time she signed Part B of said application. for iisurance 
on 7 February, 1931, and at the time of the delivery of said policy to her 
on 16 March, 1931; and that said false and fraudulent statements and 
representations contained in said appheation, as hereimbefore ser forth, 
were, and each of them: was, made for the purpose of inducing, aud did 
Induce, the defendant to aceept said application and to issue its said 
poliev of insurance, which the defendant would not have done had it 
known of the disease from which soid Viola Elarrison was sutferimg, or 
of any of the other facts so falsely misrepresecited by said Viola Ifar- 
rison. 

The following issues were submitted to the jury, and their answers 
thereto: “(1) Did the deceased, at the time of her appheetion for 
insurance in the defendant conmpany, falsely and fraudulently represent 
that she did not have goiter, as alleged in the answer? AL No, (2) At 
the time of the appleation by the deceased for the polev of imsurauce 
in question, did the deceased falsely and fraudulently represent that she 
had never been attended by a physician as alleged in the answer’ uA, 
No. (3) What amount, if any, is the plamtiff entitled to recover of 
the defendaut? A. $1,000.00, with interest from 20 June, 1934, until 


paid.” 
The court below vendered judgment on the verdict. The defendant 
mide numerous exceptions and assignments of crror and appealed to the 


Supreme Court, 
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Taliaferro & Clarkson and Carswell & Ervin for plaintiff. 
Cansler & Cansler and R. M. Gray, Jr., for defendant. 


Crarkson, J. Neither at the close of plaintiff’s evidence nor at the 
close of all the evidence did the defendant make a motion for judgment 
as in case of nonsuit, as 1s allowed in C. S., 567. 

In L/arris v. Buie, 202 N. C., 6384 (636), is the following: “At the 
close of plaintiff’s evidence the defendant Buie did not move for judg- 
ment as in case of nonsuit in the court below, nor at the close of all the 
evidence, as he had a right to do under C. 8., 567. By the failure of 
defendant to follow strictly C. S., 567, swpra, the question of the insuffi- 
ciency of evidence 1s waived. Nowell v. Basnight, 185 N. C., 142; Pen- 
land v. Ilospital, 199 N. C., 814; Batson v. Laundry Co., ante, 560.” 

In S. v. Waggoner, ante, 8306 (307), we find: “The defendant made a 
motion of nonsuit at the close of State’s evidence. This motion was 
overruled and the defendant offered evidence in his own behalf tending 
to establish his innocence. The motion for nonsuit was not renewed at 
the conclusion of all the evidence, and therefore the insufficiency of 
evidence to warrant conviction was waived, and cannot now be consid- 
ered by this Court on appeal. 8S. v. Hayes, 187 N. C., 490.” 

In the present case the insufficiency of evidence is waived. The ex- 
ception and assignment of error made by defendant as to the refusal of 
the court below to submit the third issue and fourth issue tendered by 
it cannot be sustained. ‘The first two issues tendered by defendant are 
those submitted to the jury by the court below, and arose on the plead- 
ings, and are determinative of the controversy. The other two we do 
not think were material, and in not submitting them woulc. be prejudicial 
to the defendant from the pleadings in the cause. There were no ex- 
ceptions to the evidence on the trial in the court below. The defendant 
made a motion in the court below to set aside the verdict as contrary to 
all the evidence. The court below refused the motion. This exception 
and assignment of error cannot be sustained. 

Nh. C. Code 1931 (Michie), sec. 591, is as follows: “The judge who 
tries the cause may, in his discretion, entertain a motion to be made 
on his inimutes to set aside a verdict and grant a new trial upon excep- 
tions, or for insufficient evidence, or for excessive damages; but such 
motion can only be heard at the same term at which the trial is had. 
When the motion is heard and decided upon the minutes of the judge, 
and an appeal is taken from the decision, a case or exceptions must be 
settled in the usual form, upon which the argument of the appeal must 
be had.” 

This power 1s not only made discretionary by statute, but it is inher- 
ent in the trial court and ordinarily not reviewable by this Court. 
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Brantley v. Collie, 205 N. C., 229 (2381). See Bundy v. Sutton, ante, 
492. In fact, the defendant by not making motions of nonsuit, the 
insufficiency of evidence was waived. The other exceptions and assign- 
ments of error were to the charge of the court below. Taking the 
charge as a whole, we think the learned and able judge in the court 
below applied the law applicable to the facts. The charge fully de 
fined all the elements of fraud and deceit and applied the law to the 
facts on this aspect clearly and accurately. It did not impinge C. S., 
564, 

N. C. Code 1981 (Michie), sec. 6289, is as follows: “All statements 
or descriptions in any application for a policy of imsurance, or in the 
policy itself, shall be deemed representations and not warranties, and a 
representation, unless material or fraudulent, will not prevent a re- 
covery on the policy.” 

The contention of defendant is that a short while before the policy 
was taken out Viola Harrison went to the office of a physician and was 
told that she had goiter. “Have vou been attended by a physician dur- 
ing the last five years?” The applicant answered, “No.” It will be noted 
that the question is susceptible of different interpretations. This whole 
matter, under the facts in this case, was left by the court below for the 
jury to say whether it was done fraudulently. The company’s physician 
examined her and did not discover a goiter, and there was evidence that 
she died of apoplexy. On this aspect, the court charged, “The defendant 
must show, 1f it was false, she made the false statement for the purpose 
and with the intent to deceive the agent of the defendant Insurance 
Company, and must show that it actually, by reason of such false state- 
ment, fraudulently and knowingly made, was induced to issue the policy 
and was damaged thereby.” Oil and Grease Co. v. Averett, 192 N. C., 
465 (467-5). We do not think the charge prejudicial, Anthony v. 
Teachers Protective Union, 206 N. C., 7. We think this exception and 
assignment of error made by defendant cannot be sustained. 

In Howell vy. Insurance Co., 189 N.C. 212 (217), 1s the following: 
“But whether a representation is material or not is not always a ques- 
tion of fact, or rather, like the question of neghgence, or reasonable 
time, a mixed question of law and fact. Where there is a controve sy 
as to the facts, or where, upon the facts admitted or found by the jt vy, 
the court cannot hold that knowledge or ignorance of them, upon all the 
facts in the particular case, would or would not naturally influence the 
judgment of the underwriter in making the contract at all, or in estimat- 
ing the degree and character of the risk, or in fixing the rate of pre- 
miums, an appropriate issue should be submitted to the jury, in order 
that they may, upon competent evidence, determine whether or not the 
representation was material.” 
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The appheation was made on 5 February, 1931, and the policy issued 
about 13 Februsey, 1951. The defendant TInsuranee Company had its 
physician to examine her. Ife testified, in part: “T found no abnor- 
mality physically from that examination, whieh was held on 7 February, 
1933. and after Viola Harrison signed it, [ signed my name on Part B 
of the appheation as a witness. .  .  . I eould not tell from her physi- 
eal appearance anything that might indicate any disease. She appeared 
in good health when I examined her, and I recommended her as a good 
risk. [ based this recommendation on the answers and history and my 
findings, . .  . JT made the examination at the insured’s home at the 
request of the company. . . . T[ generally start and read the ques- 
tion. I can’t swear that J asked Viola Harrison every one, but I read 
the list of diseases and don’t ask the questions from inemory. . . . I 
examined her pulse and it was in the normal limits. J examined her 
heart. If her pulse rate had not been within the normal mits, they 
would have sent her back for reéxamination. . . . I can’t swear I 
read the questions verbatim every tine because sometiures I know the 
appheant. An exophthalmie goiter bulges. Viola Harrison had no 
abnormal enlargement, and I did not notice anything indicating a goiter, 
and IL found no syinptoms of goiter.” 

W. M. Moore, agent for defendant, testified, in part: ‘Does the 
appearance of appleant indicate to you that she is in sound health ¢ 
Yes. Do you recommend delivery of the pohey? Yes... . She 
paid me the premium after Form O74 was signed, and [ delivered the 
poliey to her, T know that the msured was examined by a doctor before 
the issuance of this pohey. . . . I solicited her several times before 
she took out this polievy. . . . She was not sick but some two or 
three davs before she died. She was 24 or 25 years old. . . . I saw 
Viola Warrison all along during the six months I was on that route and 
she appeared to be in good health. She was in normal health all the 
time L saw her, both before and after the poliey was issued. I did not 
see her but about once a month. There was nothing to indicate she was 
sick,” 

Her husband, the plaintiff, testified, in part: “Viola Harrison was my 
wife. Ll work at Efird’s Department Store. I talked to Dr. Kennedy 
when he treated my wife and he said that she died with apoplexy.” 

In /fines v. Casualty Co,, 172 N. C., 225 (227), is the following: 
“The question 1s not whether the plaintiff had hermia, for this is not 
denicd, but whether it was of such nature as to have rendered him an 
unsound man at the time of the application. The jury is the only 
tribunal which ean settle the disputed facts, for this is ¢n issue of fact 
and not a matter of law. The illness from which the plaintiff suffered 
subsequently, and for which he seeks to recover, was an attack of rheu- 
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matism, which had no connection with, nor was there any evidence to 
show that if was in any way traceable to hernia, 

“Revisal, 4808 (C, S., 6289), provides that all statements in an appli- 
eation for insurance shall be held merely representations, and not war- 
ranties; and that no representations, unless fraudulent or materially 
affecting a risk, shall prevent a recovery. This matter was properly 
submitted to the jury, and they found that ‘the plaimriff was of sound 
plhiyvsieal condition at the time he signed the appheation, notwithstanding 
sueh hernia; and that lis representations at the time he applied for the 
pohey were not false and were net material to the defendant im deter- 
mining whether it would issue the pehev’ The court instructed the 
jury that whether he was in sound health or not was a matter for the 
jury to determine upon the evidence, depending upon whether the extent 
of the herma he had was such as to render him unseund or not.” 

Tit. Siege fe Ve 2 Lie damian Ca. Ce VOL 16, NG Bo ie ta 
S. FE. Reporter, in a ease similar to the present, itis said: “In Johanson 
BLANCHE DOR ATE LNSUTORe? Com pay, 160 OC F904 165. also, 
177, the Court said: ‘Finally. the intent with which representations or 
nusstatements of facts are made is a thing that is locked up in the heart 
and conselousness of the appleant. It may be shown by his express 
words, or if tnay be dedueed from lits acts and the faets and cireum- 
stanees surrounding the making of the misrepresentations, though on this 
question the mere signing of the application containing the unswers 
alleged to be false is not conelusive. J/fuesfess vr. Tasurance Co,, 38 
Ss. €., 51, 705. E., 4037 ” 

Ordinarily, the question whether the representation is material or 
fraudulent is for the jury to determine, but in some eases, where the 
facts are undisputed and these facts can reasonably give rise to only one 
inference, that the pohey was procured by a material representation 
“which was false, or by fraud and deceit, the question 1s one for the court 
to determine. The case in the court below and the issues submitted were 
on the theory of fraud. 

In Welle. dlerring, ante, 6 (10), Brogden, J., says: “An examination 
of the record discloses that the cause was not tried upon that theory, 
and the law does not permit parties to swap horses between courts 1 
order to get a better mount in the Supreme Court.” 

Then, again, there was no request for nousuit, as heretofore stated, 
and the question of the insufheieney of the evidenee to be passed on by 
the Jury was waived. We see no prejudicial or reversible error in the 
trial of the case, 

No error. 
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WYLIE HUNNICUTT, ADMINISTRATOR OF THE ESTATE oF JAMES HUNNI- 
CUTT, DrcEASED, v. JASPER KIMBRELL, py His Guarpitan AD LITEM, 
W. H. ABERNATHY, anp MRS. MYRA KIMBRELL, 


(Filed 12 December, 1934.) 


Appeal and Error J e: Automobiles C i— 


The charge of the court on the question of defendant’s contributory 
negligence upon evidence tending to show that defendant was walking 
along the highway on the right side thereof in violation of a State High- 
way ordinance is not held for reversible error for its failure to contain a 
precise definition of contributory negligence. 


Civin action, before Shaw, Emergency J., at April, 1934, Special 
Term, of MECKLENBURG. 

The evidence tended to show that the deceased, James Hunnicutt, on 
or about 28 January, 19383, was walking on the right-hand side of the 
highway, and that an automobile driven by Jasper Kimtrell and owned 
by his mother, Myra Kimbrell, approached the deceased, traveling in 
the same direction. The plaintiff alleged that the car driven by Jasper 
Kimbrell, who was a minor, was a family car, and that he was operat- 
ing it In a reckless and negligent manner, without keeping a proper 
lookout and driving at an unlawful rate of speed, and that as a result 
he negligently struck and killed James Hunnicutt. The defendant 
alleged that the deceased was walking on the wrong side of the road in 
violation of an ordinance duly adopted by the Highway Commission 
requiring pedestrians to walk on the left-hand side of the highway, and 
that as the car approached plaintiff’s intestate he suddenly stepped in 
front of the car, and that his injury and death was proximately caused 
by his own negligence. 

Issues of negligence, contributory negligence, and damages were sub- 
mitted to the jury. The verdict declared that the defendant was guilty 
of negligence, and that plaintiff’s intestate also by his own negligence 
contributed to his injury and death. Judgment was entered upon the 
verdict that the plaintiff take nothing by his action, and the plaintiff 
appealed. 


Carswell & Ervin for plaintiff. 
Ralph V. kidd for defendants. 


Per Curiam. The assiguments of error are based upon the charge of 
the trial judge in failing to fully explain to the jury the applicable 
principles of law. 
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The judge defined neghgence and proximate cause. While he did not 
give a formal definition of contributory negligence, he instructed the 
jury: “If plaintiff’s intestate was walking on the right-hand side of the 
road, as claimed by the defendant, he was violating the law, and that 
would be neghgence on luis part, and if such negligence was the proxi- 
mate cause of his injury and death, that would be contributory negli- 
gence upon his part, and his administrator would not be entitled to 
recover.” 

While the charge may be lacking in precise definition, nevertheless the 
case in all essential features involves a simple issue of fact. An exami- 
nation of the charge in its entirety fails to produce the conclusion that 
there 1s reversible error warranting the overthrow of the judgment. 


Affirmed. 





COMMERCIAL NATIONAL BANK OF CHARLOTTE, N. C., anp THOMAS 
D. OSBORNE, EXEcuTors OF THE ESTATE OF MARY D. OSBORNE, vy. J. H. 
CARSON anp C, M. CARSON. 

(Filed 12 December, 1934.) 

Mortgages F a— 

The liability of the maker of a mortgage note to the payee thereof is not 
changed from that of principal to that of guarantor by the fact that the 
maker transfers his equity in the property to a third person who assumes 
the debt and the payee accepts from such third person partial payments 
on the note and extends the time of payment without the maker's knowl- 
edge. 


ApprraL by defendants from Hill, Special Judge, at June Term, 1934, 
of Mrcxiensurc, Affirmed. 

The plaintiffs brought this action to collect a past-due bond. From 
the allegations contained in the complaint and answer it appears that 
the plaintiffs are the executors of the payee of said bond, and that the 
defendants are the makers thereof; that said bond was secured bv a deed 
of trust, and that the defendant subsquently sold the land covered by said 
deed of trust to a third party, who assumed the payment of the bond; 
and that the plaintiffs, without the knowledge of the defendants, dealt 
with said third party by receiving partial payments on said bond and 
agreeing to certain extension of payments thereon. The defendants had 
said third party and the trustee in said deed of trust made parties to 
this action. 


H. L. Taylor and John H. Small, Jr., for appellants. 
John M, Robinson and Hunter M. Jones for appellees. 
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Per Crrtam. This is an appeal from a judgment awarded the plain- 
tiffs upon the pleadings, and presents but one question, namely: Where 
the pavee of a bond has dealt with a person, who, for valuable considera- 
tion, assuuned the payment of the debt by accepting from him partial 
payments on the bond and extending the time of the payment thereof 
without knowledge of the makers, is the churacter of the makers, as 
between the payee and the makers, changed from that of principals to 
that of guarantors? This question is answered in the negative upon the 
AEMOMi ty Ol rewire 7 eners 202 N. C4 22 Fr, 

The present judgment does not preclude the defendauts from procced- 
Ing in this action against him who is alleged to liave assumed the pay- 
ment of the bond, or to toreclose the deed of trust given to secure it, or 
to obtain any other relief to which they may be entitled against those 
whom they have had made parties thereto. 

Athrmed. 





EARL FERGUSON vy. REX SPINNING COMPANY, 
(Filed 1 January, 1935.) 


1. Judgements L b—Judgment dismissing action upon plea of estoppel 
by judgment held without error in this case. 

Where, upon a plea of estoppel by judement, the trial court finds that 
the allegations and evidenee in the second action instituted by plaintiff 
after his majority are substantially identical with the allegations and 
evidence in the former action against the same defendant brought by plrain- 
tiff threugh his next friend during plaintiffs minority, ind the findings 
of the court are supported by the pleadings and evidence in the former 
trial introduced in evidence in the second trial, judgment dismissing the 
second action upon the plea of estoppel will be affirmed. 

2, Appeal and Error J g-— 

Where it is determined on appeal that defendant's plea of estoppel by 
judement Was properly allowed, other assigninents of error by plaintiff 
necd not be considered, 


AppEAL by plaintiff from Sih. /., at July-August Term, 1934, of 
Gastron,  Afhaamed. 

The platntif, by lis next friend, iustituted an action in the year 1927 
against the defendant for personal myuries alleged to heve been caused 
by an overseer in the defendant’s mill, where the plaintiff was working 
asa “dotfer boy.” neghgently pleeing a hose cendueting compressed air 
aginst the body of the plaintiff in such a way as to inflate and stretch 
the intestines of the plaintiff. At a trial of this action .1 the Superior 
Court of Gaston County the plaintiff recovered damages of the defend- 
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ant, and upon an appeal to the Supreme Court the judgment of the 
lower court was reversed. ferguson v. Spinning Co., 196 N. C., 614. 

After reaching his majority the plaintiff instituted this action for the 
same injuries, and the defendant denied the allegations of the complaint 
and pleaded estoppel by judgment, asserting that the judgment in Fergu- 
son vu, Spinning Company, supra, constituted res adjudicata. The judge 
below found the facts and held that the plaintiff was estopped by the 
judgment in the former action to maintai this action and granted the 
defendant’s motion for a dismissal. Whereupon the plaintiff appealed, 
assigning errors, 


J.G. Carpenter and J. I. Hamme for appellants, 
J. Laurence Jones for appellee, 


ScueéNcK, J. The third assignment of error assails the finding of the 
court that “the cause of action set up in the present action is the same 
as that set up im the first,” end the fifth assigument of error assails the 
finding “that the testimony as to the cause of action was the same in 
both” (the former and instant cases). 

We think the record in the former action, which was introdueed in 
the trial of the instant case, and the testimony taken in the trials of both 
cases furnish ample basis for these findings by his Honor, and that such 
findings support his conclusions of law that the judgment in the former 
case is an cstoppel to the prosecution of the instant case. 

Jn the former case it is alleged: 

“Lith. That the sole and proximate cause of the injuries and damages 
to this plaintiff as herein alleged was and is the carelessness and negh- 
gence on the part of the defendant in that the defendant failed to furnish 
this plaintiff a safe place in which to perform the duties of his employ- 
ment as aforesaid; that it carelessly and negligently furnished an incom- 
petent, careless, and reckless viee-principal with a dangerous instru- 
mentality to use as a plaything; that it carelessly and neghgently failed 
to maintain such supervision and control over said vice-principal as to 
prevent him from using this dangerous instrumentality to the hurt of his 
servauts as aforesaid; that it carelessly and neghgently maintained in its 
employ as its vice-principal one addieted to such practices, when it had 
notice of such practices, or would have had notice of same had it main- 
tained the proper and necessary supervision of its plant, as aforesaid.” 

And in the instant case it 1s alleged: 

“10. That it was the duty of the defendant to provide for the plaintiff 
Earl Ferguson a safe place in which to work, safe surroundings, a com- 
petent and thoughtful overseer, but notwithstanding the said duties 
owing by the defendant to the plaintiff Ear] Ferguson it failed so to do, 
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and carelessly and negligently surrounded him with such unsafe and 
dangerous instrumentality and permitted and allowed such unsafe and 
dangerous instrumentality to be used at and around the place where it 
required the plaintiff Earl Ferguson to work, and such déngerous instru- 
mentality to be used or picked up by such incompetent, thoughtless over- 
seer and to be used by him in the manner aforesaid, to the great injury 
and damage of the plaintiff Earl Ferguson. 

“12. That the injuries sustained by the plaintiff Earl Ferguson and 
the damages sustained by him, as herein alleged, were caused solely and 
proximately by the neghgence and carelessness and brutal act of the 
defendant as herein alleged.” 

We think that substantially the same issues arise upon the complaints 
in the respective actions, former and instant, and, since it is well recog- 
nized that the test of an estoppel by judgment is the identity of the 
issues involved in suit, Gillam v. Edmonson, 154 N. C., 127, the plain- 
tiff in this action 1s estopped by the pleadings in the former action 
wherein judgment adverse to him was rendered. 

We have examined the evidence in the former case, and carefully 
compared it with the evidence in the instant case, and there is substan- 
tially no difference between the former and the latter as it relates to the 
manner and way the plaintiff was injured, and we think that every 
ground of recovery presented in the latter trial was presented in the 
former trial, and, therefore, that the fifth assignment of error is un- 
tenable. 

In Batson v. Laundry, 206 N. C., 371, it is said: “* . . If upon 
the trial of the new action, upon its merits, . . . it appears to the 
trial court, and is found by such court as a fact, that the second suit is 
based upon substantially identical allegation and substantially identical 
evidence, and that the merits of the second cause are identically the 
same, thereupon the trial court should hold that the judgment in the 
first action was a bar or res adjudicata, and thus end that particular 
litigation.’ ” And again in Hardison v. Everett, 192 N. C., 871, we find 
the following terse statement: “The underlying reason for recognizing 
the principle of estoppel is that a person ought not to be vexed twice 
about the same matter.” 

The sustaining of the findings by the court that the pleadings and the 
evidence are substantially the same in the instant case a3 in the former 
action renders it unnecessary for us to pass upon the other assignments 
of error, as these findings alone are sufficient to sustain the judgment 
of the court. 


Affirmed. 
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ALEXANDER BOYD ANDREWS, 8RD, v. GURNEY P. HOOD, Commnrts- 
SIONER OF BANKS, NORTH CAROLINA BANK AND TRUST COMPANY, 
AND THE RALEIGH SAVINGS BANK AND TRUST COMPANY. 


(Filed 1 January, 1935.) 


1. Banks and Banking H e—Savings deposit to be held by bank and paid 
to depositor’s grandson upon his majority held a trust fund. 

Where a deposit is made in a savings bank under an agreement, entered 
in a deposit pass book, that the funds should be held by the bank at 
interest until depositor’s grandson reached the age of twenty-one, and then 
paid to him, or if the grandson should die before attaining his majority, 
the funds, upon his death, should be paid his mother, the deposit is not 
subject to the check of the depositor, but is held by the bank for a particu- 
lar purpose, and constitutes a trust fund which, if the bank should be- 
come insolvent, would entitle the beneficiary of the deposit to a preference 
in its assets. 

2. Banks and Banking J c- 

Where a bank holds a sum of money as a trust fund, and thereafter the 
bank is merged with another bank, the merged bank also holds the funds 
as a trust fund. 


AppEAL by plaintiff from Grady, J., at Chambers in Raleigh, XN. C., 
on 22 May, 1934. Reversed. 

This is an action to have plaintiff’s claim against the North Carolina 
Bank and Trust Company, which is now in process of hquidation by the 
defendant Gurney P. Hood, Commussioner of Banks, because of its 
insolyeney, adjudged a preferred claim and ordered paid as such claim 
by the defendant out of the assets of the North Carolina Bank and 
Trust Company. 

It is alleged in the complaint and admitted in the answer that the 
North Carolina Bank and Trust Company is a corporation, organized 
under the laws of this State, and that prior to its solvency the said 
corporation was engaged in business as a commercial bank, a savings 
bank, and a trust company, as authorized by its certificate of imecorpo- 
ration. 

Tt is also alleged in the complaint and admitted in the answer that the 
Raleigh Savings Bank and Trust Company was a corporation, organized 
under the laws of this State, and that prior to its merger with the North 
Carolina Bank and Trust Company the said corporation was engaged 
in business as a sayings bank and trust company, as authorized by its 
charter. The said corporation was not authorized by its charter to 
engage in business as a commercial bank. 

In their answer the defendants admit that the claim of the plaintiff 
against the North Carolina Bank and Trust Company is a valid claim; 
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they deny that said claim is a preferred claim, and as such entitled to 
preferential payment. 

At the hearing before Judge Grady it was admitted that the facts with 
respect to plaintiff’s claim are as follows: 

“On 15 September, 19138, Col. A. B. Andrews, now deceased, deposited 
in the Raleigh Savings Bank and Trust Company the sum of 500.00, 
and took from the proper official of said company a receipt, which was 
written in a pass book, and is in words as follows: 

“<This $500.00 is deposited in the Raleigh Savings Bank and Trust 
Conpany to the eredit of \lex Boyd Andrews, 3rd, son of Mr, Jolin HL. 
Andrews and Mrs. Mabel Y. Andrews, by lis grandfather, A, B, An- 
drews, of Raleigh, N. C., to remain at interest until he arrives at the 
age of twenty-one (21) years (12 January, 1934), at which time the 
prineipal and interest is to be paid to the order of the said Alex Boyd 
Andrews, 3rd; if he should die before he arrives at the age of twenty- 
one (21) years. the principal and interest upon same shall upon his 
death be paid to his mother, Mabel Y. Andrews, or as she shall direct.’ 

“Said deposit remained in said Raleigh Savings Bank and Trust Com- 
pany until the vear 1929, when the said company was merged with the 
North Carolina Bank and Trust Company, and said deposit, with what- 
ever character it originally bore, was delivered and transferred to said 
North Carolina Bank and Trust Company. Thereafter the North 
Carolina Bank and Trust Company rendered its statement to the plain- 
tiff, as of 1 January, 1933, showing that said deposit, with accrued 
interest, then amounted to $1,062.06. 

“On 28 December, 1938, the plaintiff, through his attorney, Ion. 
Janies S. Manning, filed with said Gurney P. Hood, Commissioner of 
Banks. a claim for the full amount of said deposit, with all acerued 
interest thereon, contending that the same was a preferred elum in law, 
and on 24 January, 1934, the said Commissioner declined to allow said 
claim as a preferred claim. 

“Again, on 17 January, 1934, the plaintiff, being then of full age, 
presented lis claim to the said Gurney P. Ifood, Commissioner of Banks, 
and demanded that the total amount of said deposit, with accrued inter- 
est, be paid to him as a preferred claim. The claim of the plaintiff 
was rejected by the said Comnnussioner of Banks as a preterred claim.” 

On the foregoing facts, the court was of opinion that “the deposit in 
question was nothing but a savings aecount, and that if was not im- 
pressed with any trust or other quality which entitled the plaintiff to a 
preference in its payment.” 

It was accordingly ordered and adjudged by the court that “the plaintiff 
is entitled to recover of the defendants the sum of $1,062.06, with inter- 
est thereon at six per cent per annum from 1 January, 1933, as a simple 
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contract debt; and that the plaintiff is not entitled to any preference 
over and above other unsecured creditors of the defendant North Caro- 
lina Bank and Trust Company.” 
The plaintiff excepted to the judgment and appealed to the Supreme 
Court, assigning as error the holding of the court that plaimtiff’s claim 


is not a preferred claim, 


Manning & Manning for plaintiff, 
Brooks, McLendon & Lolderness for defendants, 


Connor, J. The sum of $500.00 was not deposited by Colonel .An- 
drews or accepted by the Raleigh Savings Bank and Trust Company as 
a savings deposit, subject to the control of Colonel Andrews as a de- 
positor, The reeeipt signed by an offieial of the company and dejivered 
to Colonel Andrews, for the plaintiff, although written in a pass book, 
shows that it was the intention of both Colonel Andrews and the eem- 
pany that said sum should be held by the company as a trust fund, and, 
with interest, should be paid to the plaintiff upon luis arrival at the age 
of twenty-one vears, or if the plaintiff, who was at the date of the de- 
posit an infant, should die before arriying at the age of twenty-one vears, 
should be paid to lis mother, Mrs. Mabel Y. Andrews. The said sum 
of £500.00 remained with the Raleigh Savings Bank & Trust Company 
as a trust fund until 1929, when the said Savings Bank and Trust Com- 
pany was merged with the North Carolina Bank and Trust Company. 
At the date of said merger the said sum, with interest, whieh had been 
eredited on said sum from time to time, was delivered to the North 
Carolina Bank and Trust Company, which thereafter held said sum 
as a trust fund for the plaintiff. For this reason the plaintif’s claim 
ix entitled to preferential payment out of the assets of the North Caro- 
lina Bank and Trust Company, which are now in the hands of the de- 
fendant Gurney P. Hood, Commissioner of Banks, for hquidation, 
because of the insolveney of the North Carolina Bank and Trust Com- 
pany. 

In flack uv. Hood, Comr., 204 N. C., 337, 168 8. E., 520, it is said: 
“Tn the liquidation of insolvent banks, the general depositors are entitled 
to no preference, and must share pro rata with the general creditors. 
Corp scons 7 ris! Coy Ot N Ca 125, 138 Sek, 930. Dita the 
deposits are made with the distinct understanding that they are to be 
held by the bank for the purpose of furthering a transaction between 
the depositor and a third person, or where they are made under such 
circumstances as give rise to a necessary linplication that they are made 
for such a purpose, the deposits become impressed with a trust which 
entitled the depositor to a preference over the general creditors of the 
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bank in case the bank becomes insolvent while holding the deposits. 
Corp. Com. v. Trust Co., supra.” 

This principle is applicable to the admitted facts with respect to the 
plaintiff’s claim in the instant case. There is error ia the judgment 
denying the plaintiff the right to preferential payment of his claim 
against the North Carolina Bank and Trust Company. 

The principle on which the judgment in Underwood v. Hood, 205 
N. C., 399, 171 S. E., 364, was reversed 1s not applicable in the instant 
‘case. In that case the Bank of Clinton had deposited with itself funds 
which it held as a fiduciary. It held these funds as a general deposit, 
and not as trust funds. For that reason it was held that the beneficia- 
ries of said funds were not entitled to preferential payment. As said in 
the opinion, that case was governed by Bank v. Corp. Com., 201 N. C,, 
381, 160 S. E., 860, and In re Garner Banking and Trust Company, 204 
N.C, 791, 168 S. E., 813. 

The judgment in the instant case 1s 

Reversed. 





MARY SIMMONS ANDREWS, By HER NEXT FRIEND, JOSEPH B. CHESHIRE, 
ALEX A. MARKS, anp LAWRENCE H. MARKS, vy. GURNEY P,. HOOD, 
COMMISSIONER OF BANKS. 


(Filed 1 January, 1935.) 


APPEAL by plaintiffs from Grady, J., at May Term, 1934, of WAKE. 
Reversed. 

From judgment that neither of the plaintiffs is entitled to preferential 
payment of his claim against the North Carolina Bank and Trust Com- 
pany, each of the plaintiffs appealed to the Supreme Ccurt. 


Murray Allen for plaintiffs. 
Brooks, McLendon & Holderness for defendant. 


Connor, J. The pertinent facts in this case are identical with those 
in Andrews v. Hood, Comr., ante, 499. In accordance with the opinion 
on the appeal in that case, the judgment is 

Reversed. 
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MARY J. OSBORNE vy. BOARD OF EDUCATION OF GUILFORD COUNTY, 
Ex Ret, STATE OF NORTH CAROLINA, Ano JOE S. PHIPPS, SHERIFF 
oF GUILFORD COUNTY, NORTH CAROLINA. 


(Filed 1 January, 1935.) 
1. Judgments G a-— 

A judgment for a fine, duly docketed, constitutes a lien on the real 
estate of defendant, C. 8S., 4655, which lien attaches immediately upon the 
docketing of the judgment, C. S., 614. 

2. Same— 


An action on a judgment must be brought within ten years from its 
rendition and docketing or the lien of the judgment against the lands of 
the judgment debtor is lost, C. 8., 487, but transfer of the lands by the 
judgment debtor does not release the land of the lien. 

3. Same—Nonresidence of judgment debtor does not affect running of 
statute against lien of judgment in favor of purchaser of the lands. 

Where a judgment for a fine is rendered against a defendant residing in 
this State, and who remains in the State several months after the rendi- 
tion and docketing of the Judgment, the fact that thereafter the defendant 
left the State will not prevent the loss of the judgment lien by the lapse 
of ten years after the rendition and docketing of the judgment as against 
a purchaser of the land from the judgment debtor, C. 8., 487, no execution 
on the judgment having been completed within the ten-year period, and 
the land having been subject to sale under execution continuously since 
the rendition and docketing of the judgment. 


Civit action, before Alley, J., at October Criminal Term, 1934, of 
GUILFORD. 

W. FE. Lethco owned in fee simple a forty-six-acre tract of land in 
Guilford County. At the September Term, 1924, of the criminal court 
for the county of Guilford, Lethco was convicted of a misdemeanor, 
sentenced to the roads for a term of two years, and fined the sum of 
$500.00 and costs. This judgment was docketed in the office of the clerk 
of the Superior Court of Guilford County on 15 September, 1924. 

On 15 December, 1924, Letheo conveyed said land to the plaintiff and 
received the purchase price thereof, amounting to $1,400.00. The trial 
judge found “that the plaintiff Mary J. Osborne, a citizen and resident 
of the State of North Carolina, bought said land without having the 
title examined or without actual knowledge of the judgment lien,” ete. 
Letheo escaped from the roads of Guilford County on 25 June, 1925, 
and since said time “has remained away from the State of North Caro- 
lina and is now a nonresident of the State of North Carolina.” 

On 4 September, 1934, the clerk of the Superior Court of Guilford 
County issued an execution against Letheco and pursuant to such execu- 
tion the sheriff advertised the land for sale on 22 October, 1934. The 
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plaintiff instituted this action to restrain the sale, contending that the 
ten-vear statute of limitations protected her title. 

The trial judge vacated the restraining order and taxed the plaintiff 
with the cost, and from such judgment the plaintiff appealed. 


Robert A. Merritt for platntrff. 
BL. Fentress and D. Newton Farnell, Jr., for defendants. 


Brocpen, J. Does the statute of limitations bar the right to sell the 
land ander execution ? 

A judgment for a fine, duly docketed, constitutes a lien on the real 
estate of defendant (C. 8., 4655), and such a lien attaches immediately 
upon the doeketing of the judgment. C. S., G14. It is further pro- 
vided by C, S., 487, that an action upon a judgment raust be brought 
within ten vears ‘from the date of its rendition.” Manifestly, land is 
not reheved of a judgment len by the mere transfer of the debtor’s 
title. Woses «. Major, 201 N, C., 613. But it has been held that “the 
hen upon lands of a docketed judgment is lost by the lapse of ten vears 
from the date of the docketing, and this notwithstanding execution was 
begun but not completed before the expiration of ten years.” /7yman 
al Ones 200 Ne Ce 266, Tile. EB 108, 

The facts in the case at bar disclose that the judgment against Letheo 
was duly docketed on 15 September, 1924. Execution was issued thereon 
and the land advertised for sale on 22 October, 1934. or more than ten 
years from the date of the rendition and docketing of the judgment, 

The defendant, however, asserts that the ten-vear statute of limitations 
is tolled by reason of the faet that Letheo, the judgment debtor, fled 
the State in 1925, and as he is now a nonresident of the State, this period 
of nonresidence should not constitute a part of the ten vears. In sup- 
port of such contention the defendant relies upon C.S., 411, and C.S., 
614. It is to be noted, however, that when the judgment was rendered 
Letheo was in the State and remained in the State several months after 
the judgment was docketed. Obviously, if Letheo was contesting the 
sale of the land under execution, the contention of defendant would be 
maintainable, 

The land has been subjeet to sale under execution continuously since 
the rendition-and docketing of the judgment, and the cefendant has at 
all times had the right to have the land appropriated to the payinent of 
the fine, but it has remained inactive until all the sand has run out of the 
glass, and the plaintiff’s feet are now upon the rock. 

Reversed. 
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FLORA M. BARRINGER anp THE QUEEN CITY HOTEL COMPANY vy. 
THE WILMINGTON SAVINGS AND TRUST COMPANY, TRUSTER. 


(Filed 1 January, 1935.) 


1. Mortgages H o—Temporary order restraining consummation of sale is 
properly dissolved upon finding that bid is fair market value of lands. 
Where, in proceedings to enjoin the consummation of a sale under the 
power contained in a deed of trust on the ground that the amount bid at 
the sale was inadequate, ch. 275, Public Laws of 1933, the parties ex- 
pressly waive a jury trial, and the trial court finds from admissions in 
the pleadings and from conflicting affidavits filed by the parties that the 
amount bid at the sale represented the fair market value of the lands, and 
that there was no ussurance that a larger sum would be offered if the lands 
were resold, the findings support his judgment dissolying the temporary 
order restraining the consummation of the sale. 
2. Appeal and Error J c-— 
Where a jury trial is waived, the findings by the court upon conflicting 
evidence are conclusive and are not subject to review upon appeal. 
Art. IV, see. 18. 


APPEAL by plaintiffs from Harris, J., at March Term, 1934, of New 
Hanover. Affirmed. 

This 1s an action to enjoin the consummation of a sale of real estate 
made by the defendant trustee under a power of sale contained in a deed 
of trust which was executed by the Hotel Cape Fear, Inc., to the de- 
fendant, and which secures the payment of the bonds described therein. 

The plaintiff Flora AL. Barringer is the holder and owner of certain 
of the bonds which are secured by the deed of trust. 

The plaintiff The Queen City Hotel Company is the owner of the real 
estate described in the deed of trust, claiming title to the same under a 
deed executed by the Hotel Cape Fear, Ine., and recorded subsequent 
to the registration of the deed of trust. 

After due advertisement and after full comphance with all the terms 
aud provisions of the deed of trust, the defendant sold the real estate 
deseribed therein, which is known as the Cape Fear Hotel, at Wilming- 
ton, N. C., on 28 October, 1933. The last and highest bid at the sale 
was the sum of $175,000. This bid has not been raised under the pro- 
visions of the statute, C. S., 2591. Unless restrained and enjoined from 
so doing, the defendant trustee will consummate the sale by executing 
and delivering to the purchaser a deed for the said real estate, upon his 
compliance with his said bid. 

The only ground on which the plaintiffs pray that the defendant be 
enjoined from consummating the sale is that the amount bid for said 
real estate is not the fair value of the same, and that for that reason it 
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would be inequitable for the defendant to consummate the sale by execut- 
ing and delivering to the purchaser a deed for the said real estate upon 
his paying the amount of his bid. 

This action was begun in the Superior Court of New Hanover County 
on 81 October, 1933. 

At the hearing of the action at March Term, 1934, it was agreed by 
the parties that the judge should find the facts from the evidence at said 
hearing and render judgment accordingly. 

Among other things, the judge found that the sum of $175,000 is the 
fair, just, and reasonable market value of the real estate described in 
the deed of trust, and that no assurance had been given to the court by 
the plaintiffs that a larger sum would be offered for the said real estate 
if a resale should be ordered by the court. 

From judgment dissolving a temporary restraining order heretofore 
issued in the action, and denying the relief prayed for by them, the 
plaintiffs appealed to the Supreme Court, assigning as error (1) the 
failure of the court to find as a fact that the fair market value of the 
real estate described in the deed of trust is $300,000, and (2) the finding 
by the court that the fair market value of the said real estate is $175,000. 


Herbert McClammy and Rose & Lyon for plaintiffs. 
Marsden Bellamy and Stevens & Burgwyn for defendant. 


Connor, J. The only question presented by this appeal is whether 
there was evidence at the trial in the Superior Court sufficient in its 
probative force to support the findings of fact made by the judge. This 
question must be answered in the affirmative. 

The judge found the facts from the admissions in the pleadings and 
from affidavits filed by the parties, who had expressly waived a trial by 
a jury of the issue raised by the pleadings, as to the fair, just, and rea- 
sonable value of the real estate described in the deed of trust at the date 
of the sale. The affidavits were conflicting, those filed bv the defendant 
tending to show that the fair, just, and reasonable value of the real 
estate was at said date $175,000, the amount of the bid; those filed by 
the plaintiffs tending to show that such value was largely in excess of 
said amount. The findings of fact are conclusive and are not subject 
to review by this Court. Const. of N. C., Art. IV., sec. 13. 

The judgment is supported by the facts found by the judge, and is 
therefore affirmed. 

The action was brought under the provisions of chapter 275, Public 
Laws of N. C., 1983. This is a valid statute. Woltz v. Deposit Co., 
206 N. C., 239, 173 S. E., 587. In that case a judgment enjoining the 
consummation of a sale of land, made under a power of sale contained in 
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a deed of trust, was affirmed. The judgment was supported by a finding 
by the judge that the amount bid at the sale was not a fair price for the 
land. Where, as in the instant case, the amount of the bid was a fair 
price, and the sale was fairly conducted, there is no error in a Judgment 
refusing to enjoin a consummation of the sale by the trustee, mortgagee, 
or other person authorized to make the sale. 


Affirmed. 





EDNA MAY LIPPARD, FRED W. LIPPARD, JR., PHYLISS ANN LIPPARD, 
AND WILLIE FAYE LASH, DEPENDENTS oF FRED W. LIPPARD, DE- 
CEASED, V. SOUTHEASTERN EXPRESS COMPANY. 


(Filed 1 January, 1935.) 


Master and Servant F g—Posthumous illegitimate child acknowledged 
by father is dependent of father within meaning of Compensation 
Act. 


An illegitimate child, born after the death of its father, who before his 
death had acknowledged his paternity of the child, is a dependent of its 
deceased father within the provisions of the North Carolina Workmen's 
Compensation Act, and such child is entitled to share with children of 
its deceased father who were born of his marriage to their mother, from 
whom their father had been divorced prior to his death, in compensation 
awarded under the act to his dependents. N. C. Code, 8081 (uu), 
S081 (i). 


Appear by defendant from -lley, J., at June Term, 1934, of Forsyrn. 
Afhrmed. 

This is a proceeding, begun before the North Carolina Industrial 
Commission, for compensation under the provisions of the North Caro- 
lina Workmen’s Compensation Act. 

The facts found by the Industrial Commission are as follows: 

Fred W. Lippard died on 20 September, 1932. At the date of his 
death he was an employee of the Southeastern Express Company. Both 
he and the said company were subject to the provisions of the North 
Carolina Workmen’s Compensation Act. 

The death of the said Fred W. Lippard was the result of personal 
injuries which were caused by an accident which arose out of and in 
the course of his employment. 

At his death Fred W. Lippard left surviving him Edna May Lippard, 
Fred W. Lippard, Jr., and Phyliss Ann Lippard, his children, born of 
his marriage to Maggie Bell Lippard. Before his death, to wit, on 
15 August, 1932, Fred W. Lippard was divorced from his wife, Maggie 
Bell Lippard, by a decree of the Superior Court of Cabarrus County. 
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The custody of the said children was awarded by the court to their 
father, Fred W. Lippard. 

Wilhe Faye Lash was born on 17 January, 1933. She is the child of 
Thelma Lash and Fred W. Lippard, who were never married to each 
other. Before his death, Fred W. Lippard knew that Thelma Lash was 
pregnant, and acknowledged that he was the father of her unborn child. 
Fred W. Lippard and Thelma Lash were engaged to be married on 
24 September, 1932. He died on 20 September, 1932. 

On these facts, the Industrial Commission awarded compensation for 
the death of Fred W. Lippard, to be paid by the Southeastern Express 
Company to the guardian of Edna May Lippard, Fred W. Lippard, and 
Phyhss Ann Lippard, as dependents of Fred W. Lippard, deceased. The 
eommission denied the claim of Willie Faye Lash that she is entitled to 
share in said compensation as a dependent of Fred W. Liopard, deceased. 

On an appeal from this award to the Superior Court of Forsyth 
County, the award was modified and affirmed. 

The court was of opinion that on the facts found by the Industrial 
Commission, Willie Faye Lash is a dependent of Fred W. Lippard, 
deceased, and as such is entitled to share with his children born of his 
marriage in the compensation to be paid by the Southeastern Express 
Company, and adjudged that the award of the Industrial Commission be 
amended in accordance with its opinion. The defendant appealed from 
the judgment of the Superior Court to the Supreme Court, assigning as 
error so much of said judgment as orders the Industrial Commission to 
amend its award by directing that Willie Fave Lash share in the said 
compensation, 


Walter D. Browne for Edna May Lippard, Fred W. Lippard, Jr., and 
Phyliss Ann Lippard. 
John C. Wallace and Wm. H. Boyer for Willie Faye “Lash. 


Connor, J. The questions of law presented by this appeal are (1) 
whether an illegitimate child born after the death of its father, who 
before his death had acknowledged his paternity of the child, is a de- 
pendent of its deceased father, within the provisions of the North Caro- 
lina Workmen’s Compensation Act, and (2) if so, whether such child 1s 
entitled to share with children of its deceased father who were born of 
his marriage to their mother, from whom their father had been divorced 
prior to his death, in the compensation awarded under the act to his 
dependents. 

Both of these questions must be answered in the affirmative. 

The provisions of the North Carolina Workmen’s Compensation Act 
(chapter 120, Public Laws of N. C., 1929) which are pertinent to the 
questions presented by this appeal are as follows: 
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1. “A widow, a widower, and/or a child shall be conclusively pre- 

sumed to be wholly dependent for support upon the deceased employee. 

If there is more than one person wholly dependent, the death 

benefit shall be divided among them; the persons partly dependent, if 

any, shall receive no part thereof.” Sec. 39, ch. 120, Pubhe Laws of 
N. C., 1929. See, 8081 (uu), XN. C, Code, 1931. 

2, “The term ‘child’ shall inelude a posthumous child, a child legally 
adopted prior to the injury of the employee, and a step-child or acknowl- 
edged illegitimate child dependent upon the deceased, but does not in- 
clude married children unless wholly dependent upon him.” Sec. 2, 
ch. 120, Public Laws of N. C., 1929. See. 8081 G2), N. C. Code of 1931. 

The fact that the illegitimate child. whose paternity was acknowledged 
by the deceased employee prior to his death, was born after his death 
does not affect the relationship between the child and its father. The 
dependency which the statute recognizes as the basis of the right of the 
child to compensation grows out of the relationship, which in itself 
imposes upon the father the duty to support the child, and confers upon 
the child the right to support by its father. The status of the child, 
social or legal, is immaterial. 

The philosophy of the common law, which denied an illegitimate 
child any rights, legal or social, as against its father, and imposed no 
duty upon the father with respect to the child, is discarded by the stat- 
ute. The child is no less the child of its father because it was born 
after his death. The statute expressly provides that the compensation 
shall be divided among the dependents of the deceased emplovec. The 
judgment of the Superior Court is 

Affirmed, 





INDUSTRIAL LOAN AND INVESTMENT BANS vy. EL. FL DARDINE, 
MRS. AMELIA J. DARDINI, axnp AGNES V. DARDINE. 


(Filed 1 January, 1935.) 


1. Fraud A e— 


Ignorance of the contents of an instrument is no defense in an action 
on the instrument against a party signing same where such party is able 
to read and no fraud is alleged. 


2. Bills and Notes G b: Evidence J a— 


Evidence of a parol contemporaneous agreement that a person signing 
a note should not be obligated thereon in any way is incompetent, even as 
against the payee, the parol evidence being in contradiction of the written 
instrument. 
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8. Bills and Notes A a— 


Forbearance to institute an action to set aside a conveyance from a 
husband to his wife as being voluntary is a valuable consideration and 
will support their promissory note, and the wife's contention that she 
received no consideration for the note is untenable, 


APPEAL from Devin, J., at Special Term, 1934, of Meck iensere, 
Affirmed. 

This action was originally instituted by the plaintiff bank against the 
three defendants and voluntary nonsuits subsequently taxen as to E. F. 
Dardine and Agnes V. Dardine. 

The action was to recover a balance due upon a promissory note dated 
15 December, 1930, payable to the plaintiff bank, for the sum of $6,900, 
upon which $498.00 has been paid. 

The defendant Mrs. Amelia J. Dardine admits that she signed a cer- 
tain paper-writing, but avers in her further answer that, if in fact and 
in truth the instrument she signed was the note sued on, she did not know 
the contents thereof; and that she was assured by the plaintiff that the 
signing of the paper by her “was purely a matter of form and that she 
would not be obligated in any way in connection therewith”; and that 
she “received no consideration in connection therewith or any part of the 
proceeds thereof.” 

His Honor charged the jury, in effect, that if they found the facts to 
be as shown by all the evidence they should answer the issue of indebted- 
ness in favor of the plaintiff. 

From judgment for the plaintiff, the defendant Mrs. Amelia J. Dar- 
dine appealed, assigning errors. 


H,L, Taylor for defendant. 
Stewart d& Bobbitt for plaintiff. 


ScueNck, J. The assignments of error present but the single ques- 
tion: Did the court err in charging the jury as indicated ? 

The defense that she did not know the contents of the instrument at 
the time she signed it cannot avail the defendant in the face of her own 
testimony that “I can read. . . . He (her husband and codefend- 
ant) asked me, ‘Dear, please sign that for me,’ and I did it.” It was 
the defendant’s duty to have read, or to have had read to her, the con- 
tract, or note, and her failure to do so, in the absence of fraud, is negli- 
gence for which the law affords no redress. Colt Company v. Kimball, 
190 N. C., 169, and authorities there cited. 

The defense that she relied upon the representation of the bank that 
the signing of the paper was “purely a matter of form and she would 
not be obligated in auy way in connection therewith” ikewise cannot 
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avail the defendant, since any oral agreement on the part of the bank 
to relieve her from payment of the note was merged in the written 
contract, the note itself, and she cannot be heard to vary the latter by 
evidence of the former. In Bank v. Moore, 138 N. C., 529, it is written: 
“The only defense attempted amounts in substance to this: That though 
the defendant executed his note and received a valuable consideration 
for same, there was an understanding and agreement at the time that 
payment should never be enforced or demanded. All the authorities 
are agreed that such a defense is not open to the defendant.” 

The defense that she “received no consideration, . . . or any 
part of the proceeds” of the note must also fail, since it appears from 
all the evidence that the note sued upon was given to the payee bank to 
withhold instituting action against the defendant and her husband to 
have declared void an alleged voluntary conveyance to her from him 
in fraud of his creditors. The forbearance to institute this action was 
sufficient consideration for the note. “In a legal sense, a valuable con- 
sideration may consist in some right, interest, or benefit accruing to one 
party, or in some forbearance, detriment, loss, or responsibility given, 
suffered, or undertaken by the other.” Bank v. Harrington, 205 N. C.,, 
244, 

We conclude that the charge below was fully sustained and warranted 
by the law and evidence in the case. 

No error. 





JOHN S. BOUSHIAR, Artso KNown as NIMER BOUSHIAR ACHKAR, ET AL. 
vy. CAROLINE H. WILLIS, ADMINISTRATRIX, ET AL. 


(Filed 1 January, 19385.) 
Injunctions D b— 

Equity will generally continue a temporary restraining order to the 
hearing upon a proper showing for injunctive relief when it appears that 
no harm can come to respondents from its continuance, and great injury 
night result to petitioners from its dissolution. 


AppeaL by defendants from Daniels, J., at May Term, 19384, of 
CRAVEN, 

Civil action to restrain execution and delivery of deed under power of 
sale contained in deed of trust, for an accounting, and for further relief. 

Temporary injunction and order to show cause issued 3 May, 1934, 
returnable 16 May before Hon. F. A. Daniels at New Bern, N. C. 

The defendants pleaded, by answer, the pendency of another action 
between some of the parties to the present proceeding; and upon the 
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return of the show-cause order, demanded that the temporary restraining 
order be dissolved and the present action dismissed. 

It was adjudged “that the restraining order issued herein be and the 
same is hereby continued until the final hearing in this cause,” from 
which the defendants appeal “on the ground that his TIonor was in error 
in continuing the restraining order to the final hearing.” 


Greer & Greer and R. A. Nunn for plaintiffs. 
DH. Willis and Ward & Ward for defendants, 


Stacy, C. J. The temporary restraining order was properly con- 

tinued to the hearing. Wentz 7. Land Co., 1938 N. C., 32, 185 S. E., 480. 
‘It is the general practice of equity courts, upon proper showing for 

injunctive relief, to continue the temporary restraining order to the final 
hearing, when 1t appears that no harm can come to the respondents from 
such continuance, and great injury might result to the petitioners from a 
dissolution of the injunction. Parker Co. v. Bank, 200 N. C., 441, 157 
S. E., 419; Thomason v. Swenson, 204 N. C., 759, 169 S. E., 620. 
“Where it will not harm the defendant to continue the injunction, and 
may cause great injury to the plaintiff if it is dissolved, the court gener- 
ally will restrain the party until the hearing’—Walker, J., in Seip v. 
Wright, 173 N. C., 14, 91 S. E., 359. 

This is the only point presented by the appeal. 

There is no finding that the prior action is for the same cause, and 
that they are substantially alike. Indeed, the two are apparently dis- 
similar. Buchanan v. Milling Co., 200 N. C., 52,156 S. E., 140. 

Affirmed. 





SCALE JOHNSON vy. MISSOURI STATE LIFE INSURANCE 
COMPANY ET AL. 


(Filed 1 January, 193835.) 


Insurance R c——Held: under provisions of policy, liability under dis- 
ability clause attached only after such disability had existed six 
months. 

Where a disability clause in a policy of insurance provides for benefits 
to insured upon proof of total and permanent disability and that such 
disability had continued for six months, under plain terrns of the policy, 
disability as defined by the policy must exist for the six-months period 
before Hability attaches to insurer, and where the insurance is not kept 
in force by the payment of premiums for six months after insured sus- 
tained such disability, insured’s action on the disability clause is properly 
nonsuited. 


CLARKSON, J., dissents. 
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Appxa by plaintiff from Moore, Special Judge, at June Term, 1934, 
of DurHam. 

Civil action to recover on a $1,000 certificate of group insurance issued 
by defendant to plaintiff, an employee of the B. C. Remedy Company 
and/or Five Points Drug Company of Durham, N.C. 

The certificate in suit contains the following provision: 

“If the employee shall furnish the company with due proof. that, 
before having attained the age of sixty years, he or she has become 
totally and permanently disabled by bodily injury or disease, and that 
he or she is then, and will be at all times thereafter, wholly prevented 
thereby from engaging 1m any gainful oceupation, and that he or she has 
been so permanently and totally disabled for a period of six months, the 
company will immediately pay to the employee in full settlement of all 
obligations hereunder, the amount of insurance in foree hereunder on 
the employee at the time of the approval by the company of the proofs 
as aforesaid.” 

Plaintiffs total disability began on 1 January, 1931, when he left 
the employ of the Five Points Drug Company. IJis brother continued 
to pay his preunums until 1 March, 1981, when the insurance coverage 
was canceled, as no further premiums were paid to continue it In force 
after that date. 

Suit was instituted 1 March, 1933. 

From a judgment of nonsuit the plaintiff appeals, assigning error. 


A. A. McDonald and W.S. Lockhart for plaintiff. 
Smith, Wharton & Hudgins for defendant. 


Stacy, C.J, Must the plaintiff’s total and permanent disability have 
existed for a period of six months before liability attaches therefor under 
the certificate in suit? The answer is, Yes. ee  DS.. 60; 
(Mo.), 66 S. W. (2d), 959; Baker uv. Ins. Co., 202 N. C., 482, 163 ies Ons 
110, 

The same question in principle was presented in the case of I/undley 
v. Ins. Co., 205 N. C., 780, 172 S. E., 3861, where Brogden, J., delivering 
the opinion of the Court, observed: “It 1s not deemed relevant to discuss 
the meaning of the six mouths’ clause or for what reason it was inserted 
in the contract. It is there in plain English.” See, also, Wyche v. 
Ins. Co., ante, 45,175 S. E., 697; Ammons v. Assur. Society, 205 N. C., 
23, 169 8. E., 807. 

The evidence rendered it proper to dismiss the action as in case of 
nonsuit. 


Affirmed. 


Crarkson, J., dissents. 


514 IN THE SUPREME COURT. [207 


CASE UV. BIBERSTEIN. 


EMMA J. CASE et aut. v. ROBERT V. BIBERSTEIWN Et At. 
(Filed 1 January, 1935.) 


1. Wills E b—Word “balance” in clause of will in this case held to in- 
clude both realty and personalty, 


The pertinent provisions of the will in this case were “I will and 
bequeath” certain sums of money and a chattel to named beneficiaries, 
“to my aunt, C., use of the entire balance during her lifetime and at her 
death this balance to J.”: Held, the dispositive words ‘wi.l and bequeath” 
are sufficient to include both realty and personalty, and the word “bal- 
ance” referred to both, and under the presumption against partial intes- 
taey, C. and J. took a life estate and remainder in such realty and their 
joint deed conveyed the fee-simple title thereto. 

2. Wills E a— 


Where a competent person undertakes to make a will, the law pre- 
sumes he does not intend to die intestate as to any part of his property. 


APPEAL by defendants from fill, Special Judge, at October Special 
Term, 1934, of MECKLENBURG. 

Civil action for specific performance, heard upon the pleadings and 
agreed statement of facts. 

The defendants contracted in writing to purchase from the plaintiffs 
Emma J. Case, who is unmarried, and Dorothy Jackson and her hus- 
band a certain lot of land, situate in the city of Charlotte, for a valuable 
consideration. The plaintiffs duly executed and tenderec' deed therefor 
and demanded payment of the purchase price as agreed, but defendants 
decline to accept deed and refuse to make payment of the purchase price, 
on the ground that the title offered is defective. 

Judgment for the plaintiffs, from which the defendants appeal, assign- 
ing error. 


Whitlock, Dockery & Shaw for plainttffs. 
J. M. Shannonhouse for defendants. 


Stacy, C. J. On the hearing the sufficiency of the ticle offered was 
made to depend upon the construction of the following pvovision in the 
will of L. Alice Chambers: 

“Third: I will and bequeath to my cousins, Dorothy and Walter Jack- 
son, $2,000.00, to Cousins John and Pearl LeBarr $200.00, to Cousin 
Fern LaBarr my typewriting machine—to my aunt, Emma J. Case, use 
of the entire balance during her lifetime and at her death this balance 
to Cousin Dorothy Jackson.” 

Does the word “balance” in the above clause refer to the real estate of 
the testatrix as well as to her personal property? It is the contention 
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of the defendants that only the balance of the personal property is be- 
queathed by this clause, while the plaintiffs say the real estate of the 
testatrix is also devised thereby. 

The dispositive words “will and bequeath,” are sufficient to include 
both. Allen v. Cameron, 181 N. C., 120, 106 S. E., 484; Faison v. 
Middleton, 171 N. C., 170, 88 S. E., 141. And the word “balance,” we 
apprehend, was intended to mean the remainder of the estate of the testa- 
trix, Arvin v. Smith’s Ex’rs, 128 8. E. (Va.), 252; 28 R. C. L., 296, 
et seg. The law presumes that when a person who is capable of doing 
so undertakes to make a will, he does not intend to die intestate as to 
any part of his property. Gordon v. Ehringhaus, 190 N. C., 147, 129 
S. E., 187. This presumption against partial intestacy has been apphed 
in a number of cases. /Lolmes v. York, 208 N. C., 709, 166 8. E., 889, 
McCallum v. McCallum, 167 N. C., 310, 83 S. E., 250; Austin v. Austin, 
160 N. C., 367, 76 8. E., 272; Powell v. Wood, 149 N. C., 235, 62 
S. E., 1071; Blue v. Ritter, 118 N. C., 580, 24 8. E., 356; Reeves v. 
Reeves, 16 N. C., 386. 

We have concluded that the judgment 1s correct. 


Affirmed. 





HOME BUILDING AND LOAN ASSOCIATION, Gastonia, N. C.,, v. 
MRS. 0. O. MOORE and MRS. J. E. DALE. 


(Filed 1 January, 19385.) 


1. Justices of the Peace D a— 


In proceedings before a justice of the peace oral pleadings are per- 
missible. C. S., 1500, Rule 6. 


2. Ejectment B e — Title to property held put in issue and action in 
summary ejectment was properly dismissed in Superior Court upon 
appeal. 


Where, in proceedings in summary ejectment before a justice of the 
peace, C. S., 2365, plaintiff claims title through a deed from defendant’s 
father and maintains that defendants orally leased the land from plain- 
tiff, and defendants claim that the land belonged to their mother, and 
that they acquired title by inheritance from her, and that they have stead- 
fastly refused to pay rent upon demand, the adverse contentions of the 
parties, supported by evidence, put the title to the property in issue, and 
the jurisdiction of the justice of the peace is ousted, and on appeal in the 
Superior Court the action is properly dismissed. 


AppraL by the plaintiff from Cowper, Special Judge, at May Term, 
1934, of Gaston. Affirmed. 
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This was a proceeding commenced before a justice cf the peace in 
summary ejectment under C. S., 2865, et seg., and was heard de novo on 
appeal by the plaintiff to the Superior Court at term time. 

It is the position of the plaintiff that the relationship of landlord and 
tenants existed between it and the defendants by virtue of an oral lease, 
and that this proceeding could be properly maintained. 

The position of the defendants, on the other hand, is that they are the 
owners of the house and land from which the plaintiff seeks to eject 
them, by inheritance from their deceased mother, and contend that a 
question of title is involved, and that therefore the court of a justice of 
the peace is without jurisdiction, in the first instance, of =he controversy 
between them and the plaintiff, and that the Superior Court is hkewise 
without jurisdiction upon appeal. 


A.C. Jones and Geo, B. Mason for appellant. 
W. £. Sanders for appellees, 


ScuEenck, J. The pleadings were oral, which were permissible, since 
this is a proceeding before a justice of the peace. C.S., 1500, Rule 6. 

Upon the trial in the Superior Court the plaintiff contended and 
offered evidence tending to show that 1t was the owner of the premises 
in controversy by virtue of a deed to it from the father of the defendants 
conveying said premises, and that when the grantor vacated said prem- 
ises the defendants, his daughters, orally agreed to pay $4.00 per month 
rental for ‘‘a few months” until they could find another place to go, and 
that defendants have been upon said premises for approximately 18 
months without paying any rent whatsoever, and have declined to vacate, 
notwithstanding they have been served with notice to quit. 

The defendants contended and offered evidence tending to show that 
they have hved upon the land in controversy for more than fifteen years, 
and that their deceased mother, and not their father, was the owner of 
said premises, and that they are now, as heirs at law of their mother, the 
owners thereof; and that while they have been asked to pay rent they 
have at all times steadfastly refused to do so, or to agree to do so. 

We think these adverse contentions and contradictory evidence clearly 
put the title to the property involved in issue, and made the relationship 
of the parties other than that of conventional landlord and tenants, and 
ousted the jurisdiction of the justice of the peace, and that his Honor 
therefore properly dismissed the action on appeal as in case of nonsuit. 
Insurance Co, v. Totten, 208 N. C., 431, and cases therein cited. 

Affirmed. 
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STATE vt. CARDEN. 





STATI v. JAMES BUCHANAN CARDEN. 
(Filed 1 January, 19385.) 


Criminal Law G j—Law does not presume that defendant testifying in 
own behalf labors under temptation to testify falsely. 

While it is proper in a criminal prosecution for the court to charge 
that the jury should scrutinize the testimony of a defendant testifying in 
his own behalf, it is error for the court to charge that the law presumes 
the defendant is laboring under a temptation to testify to whatever he 
thinks will clear him of the charge, whether the defendant is so tempted 
and whether he yields to such temptation being for the determination of 
the jury. 


AppEAL by defendant from Sinclair, J., at May Term, 1934, of 
Duryam. New trial. 

The defendant was tried upon a bill of indictment charging him with 
the murder of his wife, Vera Carden, and was convicted of murder in 
the first degree. From judgment of death by electrocution defendant 
appealed to the Supreme Court, assigning errors. 


ht. O. Everett and A. ft. Wilson for defendant. 
Attorney-General Brummitt and Assistant Attorney-General Seawell 
for the State. 


ScHenck, J. The State contended that the defendant, with delibera- 
tion and premeditation, shot and killed the deceased. The defendant, 
while admitting that the deceased was shot by his pistol, contended that 
the shooting was accidental. The State offered evidence tending to 
establish its contentions; and the defendant, as a witness in his own 
behalf, testified to the effect that the deceased was shot in a struggle with 
the defendant in an effort to keep him from taking his pistol with him 
for the avowed purpose of “getting” certain people who had stolen his 
money. 

The following excerpt taken from the charge forms the basis of one of 
the defendant's exceptive assignments of error: “Another rule of law, 
it is your duty to apply in this case, is, as you do in all criminal cases, it 
is your duty to serutinize the evidence of a defendant and all his close 
relations before accepting their evidence as true. There is a reason for 
that, gentlemen, just as you will find a reason founded on common scnse 
and human experience for all rules of law. The reason for that rule of 
law is that the law recognizes the fact that human nature is frail and 
weak, and the law presumes that when a inan 1s being tried for a crime, 
that he is laboring under a natural temptation to testify to whatever he 
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thinks may clear himself of the charge, and for that reason it is your 
duty to scrutinize the evidence of the defendant in this case, and all his 
close relations, on account of the temptation they have to secure his 
release from this charge, before accepting the testimony as true. After 
scrutinizing the testimony and taking into consideration the interest 
they have 1m your verdict, the temptation under which they are laboring, 
if you find then that their testimony is entitled to belief, it will be your 
duty to give it the same weight you would that of ary disinterested 
witness.” 

This charge is in practically the same words as that given in S. w. 
Haynes Wilcox, 206 N. C., 691, which we held for error, and, in con- 
formity with that holding, we think entitles the defendan: to a new trial. 
While the law may require the jury to scrutinize the testimony of a 
defendant in the light of his interest in the verdict, we cannot agree that 
“the law presumes” that the defendant is laboring under a teniptation to 
testify to whatever he thinks will clear him of the charge. Whether the 
defendant has such temptation, and whether he yields to such temptation 
and thereby testifies falsely, must be determined by the jury from hear- 
ing the evidence and observing the witness, and not by legal presumption. 

It should be said in justice to the learned judge who tried the case that 
the opinion in 8. v. Haynes Wilcox, swpra, was not rendered until after 
the trial of the instant case. 

New trial. 





MRS. M. F. GRAVES, ADMINISTRATRIX, Vv. J. G. PRITCHETT et AL. 
(Filed 1 January, 1935.) 


1, Appeal and Error A d— 

The refusal to dismiss an action for laches, or because barred by the 
statute of limitations, will not be disturbed on an appeal taken prior to 
final judgment. 

2. Reference A a-—— 


It is error for the trial court to order a compulsory reference before 
disposing of pleas in bar set up by defendants on the grounds of laches 
and the bar of the statute of limitations, C. 8., 573. 


ApprEaL by defendants from Cranmer, J., at July Term, 1934, of 
ALAMANCE. 

Civil action by administratrix of surviving partner for partnership 
accounting and for alleged fraudulent misapplication of partnership 
assets. 

There was a motion to dismiss the action for laches, or because barred 
by the statute of limitations, which was overruled. Exception. 
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A compulsory reference was ordered, to which both sides excepted, and 
the defendants appeal. 


J. Elmer Long and Clarence Ross for plaintzff. 
John S. Thomas and Sapp & Sapp for defendants. 


Stacy, C. J. The refusal to dismiss the action will not be disturbed 
on appeal (Griffin v. Bank, 205 N. C., 253,171 8. E., 71), but there was 
error in ordering a compulsory reference without first disposing of the 
pleasin bar. C.S., 573; Garland v. Arrowood, 172 N. C., 591, 908. E., 
766; Jones v. Wooten, 187 N. C., 421, 49 S. E., 915; Royster v. Wright, 
118 N. C., 152, 24 8. E., 746. Error in this respect is confessed by 
appellee. 

Error. 





FE. B. THOMASON ET aL. v. SIMEON SWENSON ET AL, 
(Filed 1 January, 1935.) 


Mortgages H b—Where foreclosure is enjoined for an accounting for 
usury, order that land be sold for debt as ascertained with legal 
interest is proper. 

Where injunctive relief is asked against the foreclosure of a deed of 
trust on the ground of usury and for an ascertainment of the amount of 
the debt due after deducting penalties for the alleged usury, it is proper 
for the trial court to ascertain, with the aid of a jury, the amount of the 
debt with six per cent interest, and to order the land sold and the proceeds 
applied to the payment thereof. 


ApPEAL by defendants from Pless, J., at June Term, 1934, of Bun- 
COMBE. 

Civil action to foreclose deed of trust, for the appointment of a re- 
ceiver to take charge of the property, and for general relief. 

The plaintiffs, on trial in the General County Court, abandoned any 
claim to a personal deficiency judgment against the defendants. 

The defendants set up, by way of counterclaim, claim for usury, de- 
manded penalties for its alleged exaction, and asked for injunctive relicf 
against the threatened foreclosure. 

The General County Court, with the aid of a jury, fixed the principal 
sum due the plaintiffs, with interest at 6 per cent per annum, and 
ordered that the property be sold and applied to the payment thereof. 
From this judgment the defendants appealed to the Superior Court, 
where the assignments of error were all overruled, and from these rulings 
the defendants again appeal. 
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Harkins, Van Winkle & Walton and John Izard for plaintiffs. 
Bourne, Parker, Bernard & DuBose for defendants. 


Stacy, C.J. This is the same case that was before us at the Spring 
Term, 1933, opinion filed 14 June, 1938, and reported in 204 N. C., 759, 
169 8. E., 620. 

The defendants have asked for injunctive rehef; the trial court ad- 
judged that they pay their debt with lawful interest, and no more; this 
accords with the decisions on the subject, and the defendants have no fur- 
ther grounds for complaint. Waters v. Garris, 188 N. C., 305, 124 
S. E., 3384; Miller v. Dunn, 188 N. C., 397, 124 S. E., 746; Jonas v. 
Mortgage Co., 205 N. C., 89,170 S. E., 127. The record is free from 
reversible error, or at least none has been made to appear. 

Affirmed. 





MARGARET JOHN vy. H. R. ALLEN ET AL. 
(Filed 1 January, 1935.) 


1. Schools and School Districts G b— 

Ifandamus will not He to compel a county to issue its voucher to pay a 
debt due by a county school district to a principal in its elementary 
school, chs. 88 and 361, Public-Local Laws of 1938, applying only to 
county vouchers and county obligations. 

2. Mandamus A b— 


A writ of mandamus can confer no new authority, but the writ lies only 
to compel the performance of an existing ministerial duty by a party 
having a clear legal right to demand its performance. 


APPEAL by plaintiff from //arris, J., at August Term, 1934, of 
BLADEN. 

Civil action to recover $280.00 for services rendered as principal of 
Elizabethtown Elementary Public School (District No. 66), Bladen 
County, for the vear 1930-1931, with appheation for writs of mandamus 
to require issuance of voucher and to compel levy of tax sufficient to 
pay same. 

The debt of the district 1s not denied, but defendants say plaintiff’s 
claim is not a county obhgation, and that there is no authority for levy- 
ing a county tax to pay the same. From the demal cf the writs of 
mandamus the plaintiff appeals, assigning errors. 


Maxcy L. John for plaintiff. 
H. H. Clark for defendant Bladen County. 
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Stacy, C. J. The statutes under which the plaintiff seeks to compel 
the issuance of a voucher and the levy of a tax, chs. 88 and 361, Public- 
Local Laws 1933, deal only with county vouchers and county obligations. 
The appheation for writs of mandamus was, therefore, properly denied. 
Rollins v. Rogers, 204 N. C., 308, 168 8. E., 206; Comrs. v. Lacy, 174 
N. C,, 141, 93 S. E., 482. 

Mandamus is available against a board of county commissioners only 
to compel the board to do something which it is its duty to do without it. 
The writ confers no new authority. The party seeking it must have a 
clear legal right to demand it, and the board must be under a legal obh- 
eation to perform the act sought to be enforced. Neither of these pre- 
requisites appears in the instaut ease. Powers v. Asheville, 208 N.C, 
2,164 S. E., 324. 

Afhrmed. 








Ix THE MATTER oF THE HOTEL RALEIGH, INC. 


(Filed 1 January, 1935.) 
1. Corporations C a— 


The jurisdiction of a judge of the Superior Court over matters involved 
in the election of directors of a corporation organized under the laws of 
this State is statutory. C. 8., 1176, 1177. 


2. Same—Proceeding under C. S., 1177, is summary in its nature and is 
properly instituted by service of ten days notice on adverse parties. 
A proceeding based upon the failure of stockholders of a corporation to 
elect directors thereof at the annual meeting held for that purpose because 
of dissension among the stockholders, and the postponement of such elec- 
tion because of such dissension with the result that the directors thereto- 
fore elected continued in office, is a proceeding under C. S., 1177, which 
is summary in its nature. and notice in writing signed by complainant 
served on the adverse parties by the sheriff ten days before the date 
designated for the hearing of the complaint confers jurisdiction upon the 
judge of the Superior Court over the parties and subject-matter of the 
proceeding. ner is the failure of the directors to hold an clection within 
thirty days after written request therefor by holders of ten per cent of 
the steck of the corporation a prerequisite to the proceedings, the condi- 
tions precedent to proceedings under C. 8., 1176. not being applicable. 


3. Same: Corporations H a—Supericr Court has no power to appoint 
receiver for corporation in proceedings under C. S., 1177. 

In proceedings under C. 8., 1177, for the failure of the stockholders of a 
corporation to elect directors thereof because of dissension among the 
stockholders at a meeting held to elect such directors, the corporation is 
neither a necessary nor a proper party, nor may its rights be affected, and 
the judge of the Superior Court has no jurisdiction to appoint a receiver 
for the corporation in such proceeding; alihough, in proper instances, in 
the exercise of its equitable jurisdiction, the Superior Court may appoint 
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a receiver for a corporation whose business is mismanagel, with resulting 
loss of its assets, because of dissensions among its stockholders or 
directors. 

4. Corporations C a— 


The officers of a corporation may be chosen only by irs directors, and 
its directors, duly elected by its stockholders, hold office until their sue- 
cessors are duly elected. 


APPEAL by A. W. Pate and W. H. Pate, respondents, from Harris, J., 
at Chambers in Raleigh, N. C., on 15 November, 1934. Reversed. 

This proceeding was instituted by M. H. Robertson against A. W. 
Pate and W. H. Pate under the provisions of C. S., 1177. 

The proceeding was begun by notice in writing, signed by M. H. 
Robertson and addressed to A. W. Pate and W. H. Pate. The notice is 
dated and was duly served on A. W. Pate and W. H. Pate by the sheriff 
of Wake County, on 12 September, 1934, and was in words as follows: 


“OomMPLAINT OF ELECTION AND Matters PERTAINING THERETO. 


“To A. W. Pate and W. H. Pate: 


“You will please take notice that on Saturday, 22 September, 1934, at 
11 o’clock a.m., application will be made to his Honor, W. C. Harris, 
Judge, at chambers in the Wake County courthouse, Raleigh, N. C., to 
hear the proofs of M. H. Robertson and otherwise enquire into the 
matter of his complaint of the election which should have been held by 
the stockholders of the Hotel Raleigh, Inc., on ...... January, 1984, and 
which was postponed from time to time, no election ever having been 
actually held, the grounds of complaint, among other things, being: 

“1, That there 1s an equal ownership of stock in A. W. Pate and 
W.H. Pate, and in M. H. Robertson, and it was not possible for any 
matter to be heard or determined at said election due to the fact that the 
votes of A. W. Pate and W. H. Pate were, or would have been, cast on 
one side of any matter that came before said meeting, an the said stock 
of M. H. Robertson would have been voted on the other side, the said 
A. W. Pate and W. H. Pate stating that they would not vote for any 
person or persons, as officers or directors of the corporation, except 
themselves, to which the said M. H. Robertson has at all times been and 
is now opposed. 

“9. That the said A. W. Pate and W. H. Pate, at a previous election 
of the stockholders held for the election of directors, had been elected 
such directors and by their action in blocking the election which should 
have been held on ...... January, 1934, they forced the continuance of 
themselves as directors of the company, and as such directors they had 
elected themselves officers of the company, to wit: A. W. Pate as Secre- 
tary-Treasurer, and W. H. Pate as Vice-President. 
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“3. That the management of the affairs of the corporation, which is 
engaged in operating the Raleigh Hotel in the city of Raleigh, N. C., 
by A. W. Pate and W. TH. Pate has proved entirely unsatisfactory, and 
the business of the company has been and 1s being damaged thereby. 


“M. H. Ropertson, Applicant.” 


Pursuant to this notice, A. W. Pate and W. H. Pate appeared before 
Judge Harris, at the time and place fixed in the notice, and then and 
there moved that the proceeding be dismissed, for that: 

“(a) No summons has been issued in any matter pertaining to the 
subject-matter set out in the Complaint of Election and Matters Per- 
taining Thereto. 

“(b) No action has been instituted and no complaint has been filed 
setting out in full the complaint of the said M. H. Robertson, if any; 
and said Complaint of Election and Matters Pertaining Thereto is not 
served upon these parties in connection with any action instituted in the 
courts of this State. 

“(e) Said Complaint of Election and Matters Pertaining Thereto, if 
treated by the court as a complaint in an action instituted in the courts 
of this State, does not state a cause of action for that it does not state 
that the directors of the Hotel Raleigh, Inc., after notice, failed or 
refused to hold an election for the selection of directors of said corpora- 
tion; and for that it does not state that the complaint of M. H. Robert- 
son is in connection with an election held or any proceeding, act, or 
matter pertaining to the same. 

“(d) The court is without jurisdiction to hear or determine any 
matter except as the directors shall have failed or refused to hold an 
election for thirty (30) days after receiving a written request for an 
election for directors, or in connection with an election or proceeding, or 
act, or matter pertaining to the same.” 

The motion was denied, and the respondents A. W. Pate and W. H. 
Pate duly excepted. 

Without waiving their exception to the denial of their motion to dis- 
miss the proceeding, the respondents A. W. Pate and W. H. Pate there- 
after filed their Response to the Complaint of Election and Matt: rs 
Pertaining hereto filed by the applicant M. H. Robertson. 

The proceeding was then heard by Judge Harris on affidavits filed 
by both the applicant and the respondents. 

On 15 November, 1934, Judge Harris filed in the proceeding an order, 
as follows: 

“This cause coming on to be heard upon the complaint of M. H. 
Robertson, one of the stockholders, directors, and officers of the Hotel 
Raleigh, Inc., and it appearing to the court that due notice was given 
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to the adverse parties, A. W. Pate and W. H. Pate, who appeared at the 
hearings through their counsel, I. M. Bailey, Esq., and the matter hav- 
ing been heard upon affidavits filed in behalf of the complainant M. H. 
Robertson, and in behalf of the adverse parties, A. W. Pate and W. H. 
Pate, the court finds the following facts: 

“1, The certificate of incorporation of the Hotel Raleigh, Inc., was 
issued by the Secretary of State of the State of North Carolina on 
9 May, 1932. After the organization of said corporation, stock was 
issued therein as follows: 


CEPTINC Ate NO. 215 why WV eck AUC ica tinent nage etb Sees tetion sel 1 share 
Certificate No. 2, M. H. Robertson... 1 share 
Certificate No. 3, W. H. Pate ....... patetjue theca me ates 1 share 
Certificate No. 4, M. Hi Robertson sisi coverup 1 share 
Certificate Nord; MM. He Robertson icscacwcccaciacnaee. 1 share 
Cepia ineater NO 0s aN: Wg A Coast he a Sc ceicgaaseneatncts 1 share 


“2. That at the organization meeting, M. H. Robertson was elected 
president and .\. W. Pate was elected secretary-treasurer, and M. H. 
Robertson, A. W. Pate, and W. H. Pate were elected directors. At the 
first meeting of the directors, A. W. Pate was appointed general manager 
of Hotel Raleigh, Inc. The by-laws of the corporation provided for an 
annual meeting of the stockholders on Tuesday following the third 
Monday in January of each and every year. The annual meeting was 
not held on Tuesday after the third Monday in January, 1933, as pro- 
vided by the by-laws of the corporation, and an effort was made to hold 
a meeting of the stockholders in the month of February, 1933, for the 
purpose of electing directors, who would in turn elect officers and a man- 
ager of the hotel. No meeting of the stockholders or directors was held 
in 1933. 

“During the month of February, 1934, a meeting of the stockholders 
of the corporation was held and an equal number of votes in said meet- 
ing being cast by M. H. Robertson and by A. W. Pate and W. H. Pate, a 
deadlock was reached, and nothing could be accomplished at said meet- 
ing; that as the result of this condition, A. W. Pate, who was appointed 
manager at the first meeting of the directors, has continued as manager 
of the Hotel Raleigh over the protest of the complainant M. H. Robert- 
son; that as the result of the deadlock in the voting at tae stockholders’ 
meeting held in February, 1934, and the continuation of such deadlock 
in any meeting that may be held in future, there can be ro change in the 
directors of the corporation, or in the general manager; that in meetings 
of the directors of the corporation, W. H. Pate and A. W. Pate consti- 
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tute a majority, and will not declare the term of office of A. W. Pate 
at an end or elect any other manager, although M. H. Robertson has 
protested and objected to the continuation of A. W. Pate as manager, 
and M. H. Robertson has been and will be deprived of any control of the 
management of the Hotel Raleigh, which is operated under a lease by 
the corporation, Hotel Raleigh, Inc. 

“3. That in the hearings of this matter before the court, every effort 
has been made to reach an adjustment that would be satisfactory to 
M. H. Robertson on the one hand and to A. W. Pate and W. H. Pate on 
the other hand, and which would be for the best interests of the stock- 
holders of the corporation, but such efforts have failed, and the court 
finds as a fact that the continuation of the conditions as they now exist 
places the corporation in imminent danger of insolvency, and that it is 
necessary for the protection of the rights of stockholders and creditors 
that this court exercise the power given it by section 1177 of the Con- 
solidated Statutes of North Carolina and give such relief in the premises 
as right and justice may require. 

“4. That in order to prevent the insolvency of the corporation, and in 
order to protect the rights of all the stockholders and of the creditors of 
said corporation, it is necessary to forthwith appoint a receiver to oper- 
ate the Hotel Raleigh until the further order of this court. 

“Whereupon, it 1s ordered and adjudged (1) that Fred A. Wilhams 
be and he is hereby appointed receiver of Hotel Raleigh, Inec., with full 
power and authority to forthwith take charge of and operate Hotel 
Raleigh immediately upon filing of this order, and to manage and con- 
trol the business of the said corporation under the orders and directions 
of this court. 

“(2) That said receiver give bond in the sum of $3,000.00 for the 
faithful performance of his duties. 

“(3) That the compensation of said receiver be and it is herebv fixed 
at $150.00 per month, together with the right to occupy two rooms in 
said hotel, free of charge. 

“(4) That the said receiver shall operate said Hotel Raleigh in ac- 
cordance with the provisions of the lease entered into by Cobb Realty 
Company and Hotel Raleigh, Inc., and shall operate it in accordance 
with the Code of Fair Competition established under the National In- 
dustrial Recovery Act for the operation of hotels of a character similar 
to Hotel Raleigh; that said receiver shall devote his entire time to the 
management and business of said hotel, and if the Code permits him to 
do so, the said receiver shall act as clerk as well as manager, and he shall 
have power to employ such clerks and other help as may be necessary for 
the proper conduct of said hotel, and to pay to them such salaries as 
may meet the requirements of said Code. 
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“(5) That the said receiver shall operate the said hotel free from 
interference by any of the officers, directors, or stockholders of the corpo- 
ration, and the said receiver is prohibited from extending any favors to 
any of said stockholders, officers, or directors in the way cf free quarters, 
or otherwise. 

“(6) That A. W. Pate and W. H. Pate deliver to the said receiver all 
of the books, records, office equipment, cash on hand, and property of 
every kind and character belonging to Hotel Raleigh, Inc., which is in 
their possession or under their control, individually or as manager or 
officer of said corporation. 

“(7) The term of office of A. W. Pate as manager of said hotel shall 
end upon filing of this order and upon the payment of his salary for the 
month of November, his right to compensation as manager shall termi- 
nate, and if he, W. H. Pate, or M. H. Robertson shall continue to occupy 
quarters in the said hotel after 1 December, 1934, it shall be at the 
rates charged other guests of the hotel for similar quarters. 

“(8) That in the operation of said hotel the said receiver shall not be 
responsible to any stockholder, officer, or director of the corporation, and 
each and every one of the said stockholders, directors, and officers 1s pro- 
hibited from interfering in any manner with the operation of said hotel 
by the receiver. 

“(9) That the receiver shall file with the court a report of his opera- 
tion of the said hotel on 15 December, 1934, and on the 15th day of each 
month thereafter, and shall deliver a copy of said report to M. H. 
Robertson, W. H. Pate, and A. W. Pate. 

“(10) That I. M. Bailey, Esq., attorney for W. H. Pate and A. W. 
Pate, and Murray Allen, Esq., of counsel for M. H. Robertson, are 
appointed attorneys for the receiver. 

“This matter is retained for further orders. 

“W. C, Harris, Judge.” 


The respondents A. W. Pate and W. H. Pate excepted <o the foregoing 
order and appealed to the Supreme Court, assigning as error (1) the 
denial by the court of their motion that the proceeding be dismissed, and 
(2) the signing of the order by the court. 


Clyde A. Douglass and Murray Allen for M. H. Robertson appellee. 
I, M. Bailey for A. W. Pate and W. H. Pate, appellants. 


Connor, J. The jurisdiction of a judge of the Superior Court of this 
State of matters involved in the election of directors by stockholders of 
a corporation organized under the laws of this State is statutory. The 
statutes applicable to such elections are as follows: 
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“O, §., 1176. Failure to hold election. If the election for directors 
of a corporation is not held on the day designated by the charter or by- 
laws, the directors shall cause the election to be held as soon thereafter 
as 1s convenient. No failure to elect directors at the designated time 
shall work any forfeiture or dissolution of the corporation; and if the 
directors fail or refuse for thirty days after receiving a written request 
for such election from those owning one-tenth of the outstanding stock 
to call a meeting for the election, the judge of the district, or the judge 
presiding in the courts of the district in which the principal office of the 
corporation is located, may, upon the application of any stockholder, 
and on notice to the directors, order an election or make such other order 
ag justice requires. The proceedings governing the issuance and hearing 
of injunctions shall, as far as applicable, govern such hearing.” 

“O. 8. 1177. Jurisdiction of Superior Court over elections. The 
Superior Court judge, upon application of any person who may com- 
plain of any election, or any proceeding, act, or matter pertaining to the 
same, ten days notice having been given to the adverse party, or to those 
who are to be affected thereby, of such intended application, shall pro- 
ceed forthwith, at chambers, in any county in the district in which the 
principal office of the corporation is situated, to hear the affidavits, 
proofs, and allegations of the parties, or otherwise inquire into the 
matter or causes of complaint, and thereupon establish the election com- 
plained of, or order a new election, or make any order and give any 
relief in the premises as right and justice requires. The proceedings 
shall, as far as applicable, be the same as in injunctions.” 

This proceeding was instituted under C. 8., 1177. The notice signed 
by the complainant and served by the sheriff of Wake County on the 
adverse parties, ten days before the date designated for the hearing of 
the complaint, was sufficient to confer jurisdiction on the judge of the 
Superior Court, of the parties and of the subject-matter of the proceed- 
ing. The conditions precedent to the institution of a proceeding under 
C. $., 1176, are not applicable to this proceeding. It 1s true that it 
appears from the complaint that the stockholders of the corporation had 
failed to elect directors, but it also appears that a meeting of the stock- 
holders had been duly held for that purpose, on the day fixed in the 
by-laws of the corporation. The complaint is that no directors had been 
elected by the stockholders for the ensuing year, and that for the reasons 
assigned such election had been postponed, with the result that the direc- 
tors heretofore elected continue in office. 

The assignment of error on the appeal to this Court based on re- 
spondents’ exception to the denial of their motion that the proceeding 
be dismissed is not sustained. 

The proceeding under C. 8., 1177, 1s summary, and is properly begun 
by a notice in writing signed by the complainant and served on the re- 
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spoudent. No conditions precedent to the commencement of the pro- 
eceding are required by the statute as in the case of a proceeding under 
Ch yD 176, 

The question presented by respondents’ second assignment of error 
on their appeal to this Court is whether the judge of the Superior Court, 
in a proceeding instituted under C. S., 1177, on his finding that the 
stockholders of a corporation organized and doing business under the 
laws of this State, at an annual meeting duly held in accordance with the 
by-laws of the corporation, have failed to elect direetors for the ensuing 
year, because of their inability, due to dissensions among them, to agree 
on such directors, has the power to appoint a receiver of the corporation, 
and to authorize and direct such receiver to take into his possession all 
the property of the corporation, and to conduct its business under the 
orders of the court, thereby depriving the corporation o7 the possession 
of its property and its board of directors of the right to conduct its 
business, as authorized by the laws of this State. 

This question is answered in the negative. The statute, which is 
general in its terms and which should be liberally construed, does not 
confer such power on the judge, expressly or by impheation. If it did 
purport to confer such power, grave questions as to its validity would be 
presented. The corporation itself is neither a necessary nor a proper 
party to the proceeding, and for that reason its rights are not involved 
therein, and cannot be affected by any order or orders made in the pro- 
ceeding. 

In the instant case the judge has found that the corporation is in 
imminent danger of insolvency because of the failure of she stockholders 
to elect directors at their annual meeting in January, 1934. We find 
no evidence in the record to support this finding. On the contrary, all 
the evidence shows that under the management of the directors who now 
hold office under a valid election, the business of the corporation has 
prospered. 

The only controversy which has arisen among the stockholders of the 
Hotel Raleigh, Inc., 1s as to who shall be chosen as officers of the corpo- 
ration, and receive salaries for their services to be paid by the corpora- 
tion. The statutes in this State provide a solution for this controversy. 
The officers can be chosen only by the directors, to whom the manage- 
ment of the business of the corporation is entrusted. Until their suc- 
cessors shall be elected by the stockholders, the present directors, now 
holding their offices under a valid election, will continue as directors, and 
as such will be liable to the stockholders and creditors for the faithful 
performance of their duties. 

We do not hold that in a proper case the Superior Court of this State, 
in the exercise of its equitable jurisdiction, is without power to appoint 
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a receiver of a corporation, whose business has been improperly con- 
ducted, with resulting loss to its creditors or stockholders, because of 
irreconcilable dissensions among its stockholders or directors. That 
question is not presented on this appeal. We hold only that in the sum- 
mary proceeding provided by C. §., 1177, the judge of the Superior 
Court is without such power. In accordance with this holding, the 
order of Judge Harris is 
Reversed. 





BANK OF CHAPEL HILL v. A. ROSENSTEIN, DR. N. ROSENSTEIN, 
DR. L. 8. BOOKER, anp ERIC COPELAND. 


(Filed 1 January, 1985.) 


1. Appeal and Error J e— 

Testimony elicited on direct examination by leading questions will not 
be held for prejudicial error upon objection and exception where it ap- 
pears that other testimony to the same import was given by the witness 
and others upon proper questions without objection. 


2. Bills and Notes G b: Evidence J a—Evidence of parol contemporancous 
agreement for mode of payment of note held competent. 


In this action by the payee against the makers and endorsers of a note 
secured by a deed of trust on lands one of the makers set up the defense 
that he held title to the lands as a naked trustee for the other makers, 
and that at the time the note was executed the facts were explained to 
the payee, and that the parties entered a parol contemporaneous agree- 
ment that his liability on the note should be limited to the value of the 
lands: Afeld, testimony of the parol agreement was competent under the 
rule that evidence of a parol contemporaneous agreement providing a 
mode of payment is competent as between the parties, 


3. Bills and Notes G a—Substitution of endorsers by consent of all parties 
held not to discharge original note. 





The note sued on in this case was renewed from time to time and upon 
one of the renewals one endorser was substituted for another endorser 
by consent of all the parties: Held, the renewals and the substitution of 
endorsers with the consent of the parties did not operate as a discharge 
of the original note, and in an action instituted by the payee, the payee 
is bound by a parol contemporaneous agreement made with one of the 
makers at the time of the execution of the original note as to the mode 
of payment of the liability of such maker. 


AprreaL by plaintiff from Sinclair, J., and a jury, at January, 1934, 
Civil Term, of Durnam. No error. 

This action was brought by plaintiff to recover on a certain note set 
forth in the complaint. The prayer of plaintiif was as follows: ‘(1) 
For judgment against the defendants Eric H. Copeland, Abraham Rosen- 
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stein, N. Rosenstein, and L. S. Booker, jointly and severally, for the 
sum of ten thousand dollars ($10,000), with interest thereon from 
2 December, 1931, until paid at the rate of six per cent per annum, 
together with the costs, charges, and expenses of this action. (2) That 
the deed of trust recorded in Book 137, at page 266, registry of Durham 
County, referred to in this complaint be foreclosed, the equity of re- 
demption barred and the mortgaged premises sold under the direction 
of this court and the proceeds of the sale be applied, first, to the costs 
and expenses of said sale; second, to the payment and <lischarge of the 
indebtedness evidenced by the note dated 2 December, 1931; and third, 
the surplus, if any, be disbursed according to law. (38) That the court 
appoint a commissioner to foreclose said mortgage or deed of trust and 
sell the property therein described under the guidance and under the 
direction of this court. (4) That plaintiff be permitted to bid at said 
sale and purchase said property for its protection. (5) For such other 
and further relief as may be just and proper in law or in equity for 
the plaintiff to have.” 

The defendant Abraham Rosenstein denied that he was hable on the 
note, that he was merely holding the land as a naked trustee, with the 
agreement with plaintiff that no personal liability would attach to him 
in the transaction. The evidence on the part of the defendant Abraham 
Rosenstein was to the effect: In July, 1925, Eric H. Copeland, N. 
Rosenstein, and E. S. Booth purchased a tract of land just outside the 
corporate limits of the city of Durham, and as a matte: of convenience 
had the deed to the property made to Eric H. Copeland and Abraham 
Rosenstein, who, at that time were unmarried, to the end that the wives 
of the purchasers of the property would not have to join in the deeds 
if and when the property was sold. At the time of the purchase of said 
tract of land the said purchasers applied to the Bank of Chapel Hill 
for a $10,000 loan. The application was made by E. EL. Copeland and 
N. Rosenstein, who went in person to see M. E. Hogan, cashier of the 
Chapel Hill Bank, at which time they explained to Mr. Hogan that 
they had purchased said tract of land, and that same had been conveyed 
to Eric H. Copeland and Abraham Rosenstein as a matter of conven- 
ience, as they expected to develop the property and sell it off in small 
tracts of land, and the wives of the purchasers would not have to sign 
the deeds; and they further advised said Hogan that Abraham Rosen- 
stein had no interest whatever in the transaction, but was acting as 
trustee in the matter merely for the accommodation of tae purchasers of 
the property. It was further explained to the said Hogan at said time 
that it had been agreed between the purchasers of the property and 
Abraham Rosenstein that in signing the deed of trust and note to secure 
said loan that his liability would be limited to the value of the property 
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deseribed in the deed of trust; that N. Rosenstein and E. 8. Booth would 
endorse said note, and that they, together with Eric H. Copeland, the 
other purchaser, and the real estate purchased would be the security for 
the said $10,000 loan. Thereupon Mr. Hogan advised the said N. Rosen- 
stein and Copeland that he would take the matter up with W. J. Hol- 
loway, who was then president of the First National Bank of Durham, 
N. C., and with whom his bank had done considerable business, and if 
Mr. Holloway approved of and recommended the loan, that the Bank of 
Chapel Hill would make it upon the terms and conditions stated by said 
Copeland and N. Rosenstein. A short time thereafter, Mr. Holloway 
approved the loan and the same was made by the Bank of Chapel Hull, 
with the understanding and agreement that the defendant Abraham 
Rosenstein had no interest in the transaction, and that his hability on 
the note would be limited to the value of the property. That the note 
was renewed from time to time as requested by the bank, and some time 
in the summer of 1980 E. 8. Booth disposed of his interest in said tract 
of land to Dr. L. 8. Booker, at which time it was explained to the said 
Booker the status of the title to the property, and the agreement between 
the owners of the property, Abraham Rosenstein and the Bank of Chapel 
Hill, and the said Booker agreed to assume the responsibility of the said 
E. S. Booth and carry out and perform the provisions of said agreement 
that had theretofore been imposed upon the said Booth. That the said 
Booth was released as endorser upon said note and Dr. L. 8. Booker took 
his place as such endorser. The deed of trust was foreclosed some time 
in 1933, and the net proceeds therefrom were appled on the payment 
of said $10,000 note. The defendant Abraham Rosenstein, at the time 
of his transaction, was a young man and had just returned from school 
and had no property. Judgment by default was obtained against all of 
the defendants with the exception of Abraham Rosenstein, and this 
action was tried as to him only. 

The material aspects of this defense by Abraham Rosenstein was 
denied by plaintiff. The issues submitted to the jury and their answers 
were as follows: “(1) Did the Bank of Chapel Hill have notice at the 
time of taking the note and deed of trust that Abraham Rosenstein was 
claiming no interest 1n the property, but he was holding same as trustee? 
A. ‘Yes.’ (2) Is the defendant indebted to the plaintiff, and, if so, in 
what BmOoUnt! 2M6. jes. . It was agreed that the jury should not 
answer the second issue, and if the jury answered the first issue ‘No,’ 
that the court could answer the second issue as follows: ‘$7,314.01, with 
interest on $10,000 from 31 March, 1932, to 19 October, 1933, and inter- 
est on $7,314.01 from 19 October, 1933, until paid.’ ” 

The judgment of the court below is as follows: “This cause coming 
on to be heard before his Honor, N. A. Sinclair, judge presiding, and a 
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jury, and the jury having answered the issue submitted to them in favor 
of the defendant Abraham Rosenstein, as set out in the record; it 1s 
therefore ordered, adjudged, and decreed by the court that the plaintiff 
take nothing against the defendant Abraham Rosenstein, and that the 
plaintiff pay such costs in this action as has been incurred by the defend- 
ant Abraham Rosenstein.” 

The plaintiff made numerous exceptions and assignments of error and 
appealed to the Supreme Court. The material ones and necessary facts 
will be set forth in the opinion. 


Graham & Sawyer and Bryant & Jones for plaintiff. 
Oscar G. Barker and Brawley & Gantt for defendant. 


Crarkson, J. The first issue submitted to the jury is as follows: 
“Did the Bank of Chapel Hill have notice at the time of taking the 
note and deed of trust that Abraham Rosenstein was claiming no inter- 
est in the property, but he was holding same as trustee?” On conflicting 
evidence, the jury answered this issue “Yes,” in favor of Abraham 
Rosenstein. From the record, none of the evidence introduced on the 
part of Abraham Rosenstein bearing on this issue was objected to by the 
plaintiff except the following: “Q. Mr. Copeland, that was the under- 
standing at the time the loan was made that Dr. Abraham Rosenstein 
was to sign the deed of trust, the note, and the notes to the bank? A. 
Yes, sir. Motion to strike out answer; motion overruled. Q. And was 
to be responsible of course to the extent of the land secured by the deed 
of trust, and to that extent only? A. That was my understanding, yes, 
sir. Motion to strike out answer; motion overruled.” ‘The question was 
leading, but from the evidence that had theretofore been introduced on 
the subject, we do not think that it was prejudicial. 

There was other evidence of like import, unobjected to by plaintiff, 
for example, Abraham Rosenstein testified, in part: “All I know of the 
real estate transactions is that my father and Eric Copeland asked me 
to accommodate them as trustee in this matter so that my mother and 
Ernest Booth’s wife would not have to sign deed for any transaction. 
In those days, real estate was booming and in case they wanted to make 
a transaction quick, we would not have to call upon their wives to sign 
the deed. It was my understanding I would be a trustee simply and 
purely. I didn’t have any interest in the property and didn’t know any- 
thing about it, and it was simply a matter of accommodation for my 
father and Mr. Copeland. At the time I signed the notes, it was my 
understanding that I was just a trustee and had no responsibility what- 
ever beyond the value of the property. I have never paid any interest 
on any of the notes and never received any benefit from the land.” 
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Eric Copeland testified, in part: “We told Mr. Hogan (cashier of the 
plaintiff’s bank) that he, Abraham Rosenstein, had no interest in the 
property and was signing as a convenience and accommodation to the 
other owners, and he was not responsible for the property or anything. 
We had to have the money to buy the property. That at the time the 
loan was secured the financial condition of N. Rosenstein and Booth was 
good. Dr. Abraham Rosenstein did not pay any part of the interest 
on the note to the Bank of Chapel Hull.” 

The other exceptions and assignments of error made by plaintiff and 
to the charge of the court below we think unnecessary to consider. The 
admission of this evidence was the “milk in the cocoanut.” Was evi- 
dence of this collateral agreement competent? We think so. 

In Justice v. Cove, 198 N. C., 268 (265-6-7), speaking to the subject, 
is the following: “Parol evidence offered by defendant for the purpose 
of showing all fhe terms of the contract between plaintiff and defendant 
with respect to the transaction of which the execution of the notes was 
ae! a part, was admissible and competent for that purpose. Crown Co. 

. Jones, 196 N. C., 208, 145 S. E., 5. The agreement shown by the 
ete does not contradict, add to, alter, or vary the terms of the notes. 

. . The contract, which defendant alleged in his answer was entered 
into by and between him and the plaintiff contemporaneously with the 
execution of the notes, was, in effect, that defendant should be discharged 
of hability upon Re conveyance of the land to George W. Kmeght, 
Edward Higgins, and Samuel Puleston, and upon their assumption of 
the notes. Parol evidence to show this contract was admissible upon the 
principle on which Bank v. Winslow, 198 N. C., £70, 187 S. E., 320, was 
decided. In the opinion in that case it is said, “The law is firmly estab- 
lished that parol evidence is inadmissible to contradict or vary the terins 
of a negotiable instrument, but this rule does not apply to a parol agrce- 
ment made contemporaneously with the writing providing a mode of 
payment. Nor does the rule apply to such parol agreement providing 
for discharge of the maker otherwise than by payment.” Stach v. Stack, 
202 N. C., 461; Wielson v. Allsbrook, 208 N. C., 498; Lrust Co. v. 
Wilder, 206 N. C., 124; Galloway v. Thrash, ante, 165. 

The plaintiff contends that the original note was paid by renewals 
from time to time. We cannot so hold. The substitution of a new 
endorser who acquired another endorser’s interest in the land was done 
by consent of all. This action is between the original parties. If the 
note had been transferred in due course, another principle would apply. 
In Grace v. Strickland, 188 N. C., 369 (872), we find the following: 
“In 8 C. J., 443 (656), it is said: ‘Where a note is given merely in 
renewal of another note, and not in payment, the renewal does not 
extinguish the original debt nor in any way change the debt, except by 
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postponing the time of payment.’ Bank v. Bridgers, 95 N. C., 67. If 
the second note be given and accepted in payment of the debt, and not in 
renewal of the obligation, a different principle will apply. Wakes v. 
Miller, 156 N. C., 428; Collins v. Davis, 182 N. C., 106; Smith v. 
Bynum, 92 N. C., 108. The first note was surrendered, it is true, but 
the plaintiffs’ admission that the note sued on was accepted in renewal 
is Inconsistent with any suggestion that the original debt was thereby 
extinguished.” 

For the reasons given, we see no prejudicial or reversible error on the 
record. 

No error. 





THE EQUITABLE TRUST COMPANY, Trustez, v. THE WIDOWS’ FUND 
OF OASIS AND OMAR TEMPLES, CHARLOTTE, NOBTIIT CAROLINA, AND 
MRS. ANNA LEA LANSBURGH v. THE WIDOWS’ FUND OF OASIS 
AND OMAR TEMPLES, CHARLOTTE, NORTH CAROLINA, 


(Filed 1 January, 1935.) 


1. Insurance G a — Contract defining association as Fraternal Benefit 
Society held Fraternal Benefit Contract governed by C. S., 6508. 

A contract in the form of a life insurance policy with a mutual benefit 
society, which contract stipulates that insured agrees that the society is a 
Fraternal Benefit Society as defined by C. 8., 6497, is a Fraternal Benefit 
Contract, and C. §., 6508, prescribing certain limitations upon the desig- 
nation of beneficiaries in such contracts applies, and the contention that 
the contract is not controlled by the statute for that the statute applies 
ouly to membership benefits and not to insurance policies, cannot be 
sustained. 


2. Insurance G f—Trust company held not properly named beneficiary 
in Fraternal Benefit Contract. 


An incorporated trust company, authorized by a trust agreement to col- 
lect the proceeds of life insurance policies on the life of the trustor upon 
his death, and administer the funds for the benefit o2 the children of 
the trustor’s Sisters, with power to advance money to the trustor’s admin- 
istrator to pay taxes, claims, or other indebtedness of the estate, may not 
be named beneficiary in a Fraternal Benefit Contract on the trustor’s 
life, the trustee not being a natural persen nor a charitable institution 
as defined by C. 8., 6508, and being empowered to use the funds for pur- 
poses other than for the benefit of the trustor’s kindred, and where the 
wife of the trustor is named beneficiary in the Fraternal Benefit Contract 
and the attempted change of beneficiary to the trust company is made 
without the consent of the wife, as required by the by-laws of the seciety, 
made a part of the contract, for change of beneficiary, the trustor’s wife 
and not the trust company is entitled to the proceeds of the Fraternal 
Benefit Contract. 


Civin action, before Shaw, Emergency J., at Apri. Special Term, 
1934, of MecKLENBURG, 
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On 1 May, 1930, Henry B. Lansburgh received a benefit certificate, 
No. 1224, from The Widows’ Fund of Oasis and Omar Temples. The 
amount of insurance provided in said certificate was $1,200, and the 
beneficiary named therein was Mrs. Anna Lea Lansburgh, wife of the 
insured. 

On 14 January, 1932, Henry B. Lansburgh executed a trust agree- 
ment with the Equitable Trust Company, trustee. This trust agree- 
ment recites that “the insured desires to establish a trust of certain poll- 
cies of insurance upon his life, and of the proceeds of said policies, 
which policies are set forth in Schedule A,” ete. Paragraph 5 of the 
trust agreement provides that ‘on the death of the insured, the trustee 
shall, with reasonable diligence and dispatch, collect the net proceeds of 
such of said life insurance policies so made payable to it as are then in 
force. . . . But the trustee may utilize the proceeds of any policy 
to meet expenses Incurred in connection with enforcing payment of any 
other policy.” Paragraph 7 authorizes “said trustee, in the exercise of 
its sole and absolute discretion, may purchase sacar ities or property of 
any kind, . . . make loans or advances to the executor or adminis- 
trator of the insured in case such executor or administrator is 1n the 
opinion of said trustee in need of cash with which to pay taxes, claims, 
or other indebtedness of the estate of the insured.” It was further pro- 
vided that the net proceeds of the trust should be held by said trustee 
for the use and benefit of the children of sisters of the insured accord- 
ing to certain limitations set forth in the instrument. 

On 26 October, 1982, the insured made an application to the Widows’ 
Fund of Oasis and Omar Temples, declaring that the aforesaid Certifi- 
eate No. 1224 had been lost and applying for insurance in the amount 
of $1,200, and specifying that in the new certificate or policy his wife, 
Anna Lea Lausburgh, should be made beneficiary, reserving the right to 
change the beneficiary. Accordingly, Policy or Certificate No. 11689 
was duly issued to the insured and such policy named Anna Lea Lans- 
burgh as beneficiary. 

Thereafter, on 18 March, 1933, the insured requested the Widows’ 
Fund of Oasis and Omar Temples to name the Equitable Trust Com- 
pany of Baltimore, Maryland, trustee, as the beneficiary in said policy. 

The insured died on 24 March, 1933. After the death of the insured 
the widow, Anna Lea Lansburgh, claimed the fund and brought a suit 
against the Widows’ Fund of Oasis and Omar Temples, Charlotte, North 
Carolina, to recover the same. In the meantime, the Equitable Trust 
Company, trustee, brought a suit against the same defendant, asserting 
that it was entitled to the insurance fund by virtue of the fact of the 
change of beneficiary from the wife to said plaintiff. 

The cases were consolidated for trial. 
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The widow, Anna Lea Lansburgh, offered in evidence the by-laws of 
the Widows’ Fund and certain allegations in the pleadings tending to 
show the facts as above stated. The Equitable Trust Company offered 
in evidence Policy No. 11689, “with the name of Anna Lea Lansburgh, 
wife of beneficiary, stricken out with red ink,” ete., and also offered the 
trust agreement between it and the insured. Section 10 of the by-laws 
of the Widows’ Fund is as follows: “In case the certificate of member- 
ship shall be lost or destroyed, and a member desires to procure a new 
certificate of membership, or desires to change the beneficiary designated 
therein, he shall have the designated bencficiary, if living, jom in the 
application for a new certificate, or for change of the beneficiary.” 

Two issues were submitted to the jury, as follows: 

1. “Is the defendant indebted to the plaintiff, Mrs. Anna Lea Lans- 
burgh; if so, in what amount?” 

2. “Is the defendant indebted to the plaintiff Equitable Trust Com- 
pany; if so, in what amount?’ 

The court instructed the jury to answer the first issue “Yes, 
second issue “No.” 

From judgment upon the verdict in favor of the widow, the Equitable 
Trust Company, trustee, appealed. 


> and the 


J. iL. DeLaney for Mrs. Anna Lea Lansburgh. 
Wm. Lentz and Murray -illen for Equitable Trust Company. 
Thos. W. Alexander for defendant, 


Brocpen, J. The legal problems presented are: 

1. Does Contract No. 11689, issued by the Widows’ Fund, fall within 
the provision of C. 8., 6508 ¢ 

2, Was the substitution of the Equitable Trust Company, trustee, for 
Anna Lea Lansburgh, wife, a valid change of beneficiary ? 

C.S., sec, 6491, ef sey., constitutes the statutory law with reference to 
fraternal orders and societies. (a) “Fraternal Benefit Society” 1s de- 
fined by C. S., 6497. C. S., 6508, specifies the beneficiary in fraternal 
certificates or policies issued to members of the order. It is noteworthy 
that such beneficiary shall be natural persons, who are kin to the insured 
by blood, marriage, or adoption, or dependent “upon the member.” 
Certain charitable institutions may be a beneficiary, but the Equitable 
Trust Company, trustee, is not within such statutory designation. The 
statute provides that “within the above instructions cach member shall 
have the right to designate his beneficiary, and, from tine to time, have 
the same changed in accordance with the laws, rules, and regulations 
of society,” ete. 

The Equitable Trust Company, trustee, insists, hewever, that the 
statute applies to membership benefits, and that as Cortract No. 11689 
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is a policy of insurance, it is thereby excluded from the operation of 
C.S., 6508. Contract No, 11689 is in the form of an insurance policy. 
It requires the payment of a monthly premium and contains certain 
provisions relating to forfeitures, loans, assignments, legal reserve, cte. 
However, paragraph 12 of the contract is as follows: “The insured 
agrees that the Widows’ Fund of Oasis and Omar Temples is a Fra- 
ternal Benefit Society without capital stock, organized and carried on 
solely for the mutual benefit of its insured members and their beneficia- 
ries and not for profit, and having a lodge system and representative 
form of government; that the by-laws of the association, the appheation 
for membership therein, the medical examination, if any, signed by the 
appheant, and this policy, constitute the eutire agreement between the 
parties hereto,’ ete. This declaration in the contract classifies it 
squarely within the definition of Fraternal Benefit Society contained in 
C.S., 6497. Manifestly, therefore, the contract must be interpreted and 
construed as a Fraternal Benefit Contract, and, if so, C. S., 6508, 1s ap- 
pheable. 

In answering the second problem of law, it must, therefore, be as- 
sumed that C. S., 6508, governs the interpretation of contract. The 
Equitable Trust Company, trustee, is not a relative by blood or mar- 
riage to the insured, nor is it a dependent. While the trust company, 
under the trust agreement with the insured, is in general terms required 
to use the fund for the use and benefit of the children of the sisters of 
the insured, nevertheless the trust agreement authorizes and empowers 
the trustee in the exercise of its discretion to advance money to the 
executor or administrator of the imsured “with which to pay taxes, 
claims, or other indebtedness of the estate of the insured.” 

Furthermore, the by-laws of Widows’ Fund were offered in evidence 
and article 10 thereof declares “in case the certificate of membership 
shall be lost or destroyed, and a member desires to procure a new certifi- 
cate of membership, or desires to change the beneficiary designated 
therein, he shall have the designated beneficiary, if living, join in the 
appheation for a new certificate,” ete. Paragraph 12 of Contract 11689 
specifies that the by-laws as well as the poley shall be a part of the 
agreement between the parties. There is no evidence that the wife, 
Anua Lea Lansburgh, the beneficiary in the original membership certifi- 
‘ate Which was lost, consented to the elimination of her name as bene- 
ficiary in Contract No. 11689 and the substitution of Equitable Trust 
Company, trustee. 

Therefore, the court concludes upon the entire record that as C. S., 
6508, is applicable, the change of beneficiary was invalid. It necessarily 
follows that the wife, Anna Lea Lansburgh, is entitled to the proceeds 
of the contract, and that the ruling of the trial judge was correct. 

Affirmed. 
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FANNIE A. GROOME v. CITY OF STATESVILLE. 
(Filed 1 January, 1935.) 


1. Negligence C a—Court’s refusal to charge that choice of dangerous 
way was contributory negligence where safe way was open held 
error. 

The evidence in this case tended to show that plaintiff, in recrossing a 
street at an intersection in a slightly diagonal course by the same route 
used by her in crossing the street a short time before, slipped on ice and 
snow along the gutter on the south side of the street and fell to her 
injury. There was evidence that plaintiff could have avoided the ice and 
snow by crossing directly at the intersection, and defendant pleaded 
plaintiff's failure to have so avoided the hazard as contributory negli- 
gence, and aptly requested special instructions on this aspect of the case: 
Held, the court’s refusal to give the requested instructions was error 
entitling defendant to a new trial although the court correctly stated the 
abstract law of contributory negligence, and the charge would have been 
sufficiently full in the absence of the request for special instruction. 


The refusal of the court to give instructions aptly requested which pre- 


sent a material aspect of the case supported by the evidence and plead- 
ings is reversible error. 

8. Same—Form of special instructions requested held not fatally defective 
in this case. 

A request for special instructions will not be held fatally defective 
because prefaced upon the finding of the jury from all the evidence in- 
stead of by its greater weight, since the instruction as requested would 
have been substantially correct when taken in connecticn with a correct 
instruction from the court on the burden of proof on the issue. 


ApprEAL from Harding, J., at March Term, 1934, of IREDELL. New 
trial. 

This action was instituted by the plaintiff for personal injuries sus- 
tained by her from a fall while crossing Court Street, on snow and ice 
alleged to have been negligently allowed by the defendant to accumulate 
and remain at the intersection of Court Street and Meeting Street in 
the city of Statesville. The defendant denied that it negligently allowed 
the accumulation of snow and ice, and alleged “that the plaintiff, with 
full knowledge of the then existing conditions, negligently and carelessly 
attempted to cross said street and slipped upon the ice and fell upon the 
street, and that such injuries as she may have sustained were solely due 
to her own carelessness and negligence,” and pleaded the contributory 
negligence of the plaintiff in bar of recovery. 

The usual issues of negligence of the defendant, contributory negli- 
gence of the plaintiff, and of damages sustained, were submitted to the 
jury and all answered in favor of the plaintiff. 
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From the judgment based upon the verdict the defendant appealed to 
the Supreme Court, assigning errors. 


Grier, Joyner & Hartness, W. It. Battley, Lewis & Lewis, Bagby & 
Aiken, and Stewart & Bobbitt for plaintrff. 
Land & Sowers and Z. V. Long for defendant. 


Scuenck, J. The defendant in apt time requested the court to charge 
the jury as follows: “That if the jury shall find from all of the evidence 
that there was ice or snow at the point where the plaintiff shipped and 
fell, and that there was danger of shpping and falling on such ice or 
snow to one attempting to walk on or across the same, and shall further 
find that the plaintiff saw or should have seen the danger, and shall 
further find that she could have reached her automobile by going around 
said ice or snow, or by another route, but that she continued on and 
stepped upon said ice or snow and slipped and fell, then the plaintiff 
would be guilty of contributory negligence and the jury would answer 
the second issue ‘Yes.’” His Honor declined to give the instruction 
and the defendant excepted. 

There was evidence tending to show that the plaintiff first crossed 
Court Strect, in a slightly diagonal course, from the south to the north 
side thereof, made purchases at the Curb Market, and then recrossed 
Court Street back to the south side, practically retracing her steps, with 
packages under her arms, and that as she reached the accumulation of 
snow and ice at the south side of Court Street, over which she had 
passed but a few minutes before, she placed her foot upon said snow 
and ice and fell. There was evidence tending to show that the streets 
and sidewalks were clear of snow and ice except the south side of Court 
Street, and that there was no snow or ice on the north side or in the 
middle of this street, and none on Meeting Street, and that the plaintiff 
could have gone to the northeast corner of the intersection of Court 
Street and Meeting Street and then have gone directly from there across 
Court Street to the southeast corner of such intersection, instead of 
going diagonally across Court Street, and then proceeded on Meeting 
Street to her automobile without encountering the accumulation of snow 
and ice upon which she fell. 

We think that this evidence furnishes a sufficient basis for the re- 
quested instruction. We have examined the charge, and while it ap- 
pears to be a correct statement of the law of contributory negligence, and 
was possibly sufficiently full in the absence of the prayer for special 
instructions, it does not, either in words or in substance, present to the 
jury the principle advanced by the instruction requested that a person 
to whom two courses of conduct are open, one dangerous and the other 
safe, is required to exercise due care in choosing which course to pursue. 
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“If two ways are open to a person to use, one safe and the other dan- 
gerous, the choice of the dangerous way, with knowledge of the danger, 
constitutes contributory negligence. . . . And where a person swt 
juris knows of a dangerous condition and voluntarily goes into the place 
of danger, he is guilty of contributory neghgence, which will bar his 
recovery.” Dunnevant v. Rh. R., 167 N. C., 232. 45 C. J., 961. 

It is a well-established rule in this jurisdiction that if a request is 
made for a specific instruction, which is correct in itseli’ and supported 
by evidence, the court must give at least the substance thereof, and that 
a general abstract charge as to the law of the case will not be considered 
a sufficient compliance with the rule. S. v. Henderson, 206 N. C., 830. 

In Baker v. hk. &., 144 N. C., 36, it is written: “We have held repeat- 
edly that if there is a general charge upon the law of the case, it cannot 
be assigned here as error that the court did not instruc: the jury as to 
some particular phase of the case, unless it was specially requested so to 
do. . . . It would seem to follow from this rule, and to be incon- 
sistent with it 1f we should not so hold, that if a special instruction is 
asked as to a particular aspect of the case presented by the evidence, it 
should be given by the court with substantial conformity to the prayer.” 

The plaintiff’s position that the defendant’s prayer for special instruc- 
tion is fatally defective because it is prefaced by the words “That if the 
jury shall find from all the evidence,” instead of “That if the jury shall 
find by the greater weight of the evidence,” is untenable, for the reason 
that the defendant had a right to assume that the court would properly 
charge the jury, as he did, that the burden of proof uron the issue of 
contributory negligence was upon the defendant to estab.ish the affirma- 
tive by the greater weight of the evidence, and if the requested instruc- 
tion had been given, in the language in which it was couched, in con- 
nection with this general instruction as to the degree of proof required 
of the defendant, it would have been in substantial conformity with the 
rule, 

The defendant, at the proper time and in the proper form, having 
requested special instruction as to the duty of the plaiatiff to use due 
care in selecting her route on recrossing the strect, rather than rely 
upon the general charge as to contributory negligence, and having made 
suticient allegation and offered sufficient evidence upor. which to base 
such special instruction, we conclude that his Honor’s refusal to comply 
with the defendant’s request was error. 

Since there must be a new trial for the error assigned, no useful pur- 
pose can be served by a discussion of the other interesting questions pre- 
sented in the record, as they are not likely to again arise. 

New trial. 
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ALBERT WILSON y. E. H. CLEMENT COMPANY anp UNITED STATES 
CASUALTY COMPANY. 


(Filed 1 January, 19385.) 


Master and Servant F c—Evidence held insufficient to invoke principle 
of equitable estoppel relied on by claimant to defeat N. C. Code, 
8081 (ff). 

Claimant sustained an injury by accident arising out of and in the 
course of his employment, but no eélaim for compensation was fled with 
the Industrial Commission for more than twelve months after the injury, 
N. C. Code, SOS1 (ff). Claimant testified that within the twelve months 
period he inquired of his superintendent several times as to compensa- 
tion, and was told on one occasion that his ‘‘wages were going on,” and 
that he relied upon the foreman’s statement. The evidence disclosed 
that he received no wages or compensation for over twelve months after 
the injury: J7feld, the faets do not bring the case within the prineiple of 
equitable estoppel, there being no request by defendant that claimant 
delay the pursuit of his rights, nor was there an express or implied agree- 
ment not to plead the statute, and claimant’s right to compensation was 
barred by N. C. Code, SOS1 (ff). Whether N. C. Code, SOS1 (ff), is a 
statute of limitations or condition precedent to the right to recover com- 
pensation which cannot be waived by the parties, qu@re? 


Civin action, before Sinclair, J., at March Term, 1994, of ORANGE. 

Plaintiff suffered an injury by accident in the course of lis employ- 
ment on 15 August, 1929. He employed counsel and filed a clann with 
the Industrial Commission on 8 September, 1930. Thereupon, a hear- 
ing was had before Conmmissioner .\llen, who found that the mmjury to 
plaintiff arose out of and in the course of his emplovment, and that as 
a result thereof he had sustained a twenty per cent permanent loss of 
use of Ins right leg. He also found “that no written report of the acei- 
dent by the employee, employer, or insurance carrier was filed with the 
Industrial Commission within one year from the date of the accident,” 
and denied an award. There was an appeal to the full Commission, 
and it found that no claim for compensation had been filed by anyone 
within one year after the accident, and also that “the claimant was led 
to beheve by officials of the defendant employer that he would be taken 
care of, and in relying upon their statements that he would be taken 
care of, prevented him from employing counsel and filing lis claim 
within twelve months,” and concluded that “the defendant ought not to 
be permitted to plead the statute and defeat the rights of the employee 
in this case, and we beheve that the principle of equitable estoppel ought 
to be invoked and that the claimant ought to be awarded compensation.” 
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Consequently, an award was made and the defendant appealed to the 
Superior Court. 

The testimony of plaintiff appearing in the record apon which the 
doctrine of equitable estoppel was based is substantially as follows: 
Plaintiff was hurt on or about the middle of August, and on Saturday 
following his injury he went down to the quarry and saw Mr. Dickinson, 
the superintendent. Plaintiff said: “I said to Mr. Dickinson, ‘I got 
to quit work, I can’t walk.’ He said: ‘Can you carry water? I said: 
‘T can’t walk and couldn’t carry water when I can’t walk.’” Some time 
subsequent to the foregoing cotversation the plaintiff went to see 
Mr. Dickinson again and narrates the conversation as follows: “I said: 
‘Mr. Dickinson, I’m not able to work yet because I 2an’t walk yet.’ 

‘You ae not paid me anything for getting hurt around here.” 
He said: ‘Well, I would pay you as much as $10.00 if you come back and 
go to work,’ i told him I couldn’t walk. That is the second time I 
fold him. The third time I told him I couldn’t walk and couldn’t work, 
he said: ‘You can have a job as long as you want it.’ I told him I 
couldn’t work. He said, ‘You got on good clothes, you better go ahead 
and go to preaching.” I said: ‘I was not called to preach.’ I said: ‘I 
have got to get an operation and it looks like you could give me a little 
compensation. I’m aman with six children” . . . He told me my 
wages was going on, and I told him I had never received anything. 

He said, ‘Your wages is going on, they come here,’ and I told 
him I didn’t get it. I never have received anything. . . . I saw 
Mr. Dickinson and depended on him as I did once before when I got 
hurt down there. He said, ‘I will pay you when you ccme back and go 
to work,’ ” 

The claimant was treated by Drs. Thompson, Coleman, and Markham 
prior to the time the notice of claim was filed. 

The trial judge affirmed the award of the full Comraission, and the 
defendant appealed to the Supreme Court. 


traham & Sawyer and Thomas C. Carter for plaint: ff. 
Thos. Creehmore and Murray Allen for defendant. 


Brocpen, J. Is the claimant entitled to receive compensation for the 
injury sustained on or about 15 August, 1929? 

C. S., 8081 (dd), 8081 (ee), and 8081 (ff), prescribe the method of 
giving notice and of filing a claim with the Industrial Commission. 
C. S., 8081 (ff), declares in plain and unequivocal language that “the 
right to compensation . . . shall be forever barred unless the claim 
be filed with the Industrial Commission within one year after the acci- 
dent,” ete. It was found as a fact by the Industrial Commission that no 
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claim was filed by anyone within a year from the date of the accident, 
and, consequently, nothing else appearing, plaintiff would not be entitled 
to recover. 

However, the plaintiff asserts that C. S., 8081 (ff), is a statute of 
limitations, and that the same has been waived by the defendants, or 
that by their conduct they lulled the plaintiff to sleep, and while he slept 
deprived him of his right of compensation, and therefore the principle 
of equitable estoppel prevents them from asserting the bar of the statute. 

The defendants assert with equal conviction that the statute is not a 
statute of limitations, but a condition precedent annexed to the cause of 
action, and cannot be waived by the parties. The defendants further 
assert that, even if it be conceded that the principle of equitable estoppel 
would be applicable, there is no evidence in the record sufficient to Invoke 
such doctrine. 

It is unnecessary to decide whether C. S., 8081 (ff), is a condition 
precedent or a statute of hmuitations. 

Of course, if it is a condition annexed to the cause of action of similar 
character to C. §., 160, obviously the claimant was entitled to no com- 
pensation. Conceding, but not deciding, that the statute is one of lim1- 
tations, is there any evidence upon which to base the doctrine of equita- 
ble estoppel? The nature of such estoppel and the elements thereof, as 
heretofore declared and applied, were stated in Franklin v. Franks, 205 
N. C., 96. The Court said: “The general rule is that a party may 
either by agreement or conduct estop himself from pleading the statute 
of limitations as a defense to an obligation. . . . To constitute such 
estoppel, there must be more than a mere delay or indulgence at the re- 
quest of the debtor. There must be an express agreement not to plead 
the statute, or such conduct on the part of the debtor as would imake it 
inequitable for himtodoso. . . . See Lyon v. Lyon, 48 N. C., 201; 
Daniel v. Comrs., 74 N. C., 494; Haymore v. Comrs,, 85 N. C., 268; 
Whitehurst v. Dey, 90 N. C., 542; Brown v. BR. R., 147 N. C., 217, 60 
S. E., 985. 

“In the Dey case, supra, it was intimated by the Court that it would 
constitute a species of fraud for a person to actively request or cause a 
delay in asserting a cause of action and then plead the statute of limita- 
tions as a defense when the suit was brought. The Court said: ‘No such 
fraudulent element is found in the facts of this transaction. The failure 
to sue was not in consequence of any request from the defendant, nor 
under any agreement making payment contingent or any undetermined 
future event, as an underlying condition requiring delay.’ ” 

The facts in the ease at bar do not bring it within the principle of 
equitable estoppel. The defendants did not request the claimant to 
delay the pursuit of his rights. There was neither express nor implied 
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agreement upon their part not to plead the statute. While it is true 
that the defendants told the claimant that his wages were going on, 
nevertheless he did not receive a penny in wages for more than twelve 
months, and, consequently, was bound to know that no weges were being 
paid. 

The Court is of the opinion that the admitted facts are not sufficient to 
warrant the application of the doctrine of equitable estoppel and thus 
to preclude the defendants from pleading the bar of C. S., 8081 (ff). 

Reversed. 








Kk. B. JOHNSON vy. G. E. HUGHES anp SOUTHERN DAIRIES, INC. 
(Filed 1 January, 1935.) 


Master and Servant F a—Physical breakdown from overwork, although 
the result of negligence, is compensable under Compensation Act. 


Plaintiff brought action in the Superior Court alleging that as a result 
of being required to move heavy objects in the performance of his work 
over a period of years plaintiff's health had been shattered, and that 
defendant had negligently ordered plaintiff to move the heavy objects 
without furnishing plaintiff sufficient help to do the work. Defendant 
demurred upon the ground that the action was within the exclusive juris- 
diction of the Industrial Commission: Held, the demurrer was properly 
sustained, injuries to employees by accident in the course of their employ- 
ment being compensable whether resulting from active negligence or not, 
and sickness or physical breakdown produced solely by negligence not 
being per se an “occupational discase.” 


Civin action, before Pless, J., at June Term, 1934, of BuncomsBe, 

The plaintiff brought a civil action for damages for personal injury. 
He alleged that on or about 16 May, 1931, and on various days there 
after, and while in the employment of the defendant, he was required to 
move certain heavy equipment, consisting of metal pipe, coils, pumps, 
electric motors, bottle fillers, vats, ice cream freezers, ete., and that in the 
performance of such duties he was not furnished sufficient help, and 
that as a result “of defendant’s said negligence and wilful acts and 
commands and orders, the plaintiff’s nerves and nervous system, strength 
and general health were impaired, shattered, and destroyed, and the 
plaintiff has been seriously, permanently, and totally incapacitated for 
the prosecution of work for which he previously earned aout $50.00 per 
week,” ete. The defendant demurred upon the ground that it appeared 
upon the face of the complaint that the relation of employer and em- 
ployee existed between the plaintiff and the defendant “at the time plain- 
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tiff’s alleged cause of action arose, and that such rights and remedies 
as plaintiff had, if any, are governed by the provisions of the Workmen’s 
Compensation Act, and that therefore only the Industrial Commission of 
North Carolina had jurisdiction to hear and determine the matters 
alleged and set forth in the complaint.” 

No point is made that the defendant did not have in his employment 
the necessary number of workmen. The demurrer was sustained by the 
judge of the county court, and upon appeal to the Superior Court the 
judgment of the county court was afirmed. Thercupon, the plaintiff 
appealed to the Supreme Court. 


Geo. M. Pritchard for plaintiff. 
Johnson, Rollins & Uzzell for defendant. 


Per Curtam. It was held in MWeNeely v. Asbestos Co., 206 N. C., 568, 
that injuries by accideut sustained by a workman, in the course of his 
employment, were compensable, whether such injuries resulted from 
active negligence or not. It was further held that sickness or physical 
breakdown, produced solely by negligence, was not per se an “occupa- 
tional disease,” but an injury by accident within the meaning of the 
Compensation Act. 

The case at bar, therefore, 1s controlled by the JfeNeely case, supra. 

Affirmed. 


JAMES OSBORNE, by His Next FRIEND, M. A. OSBORNE, v. ATLANTIC 
ICE AND COAL COMPANY, INC., anp M. A. OSBORNE y. ATLANTIC 
ICE AND COAL COMPANY, INC. 


(Filed 1 January, 1985.) 


Negligence B e—lInjury in this case held not foresceable in exercise of 
due care, and defendant's motion of nonsuit was properly granted. 
The evidence tended to show that plaintiff, an eleven-year-old boy, was 
walking along the highway, and that defendant’s truck driver attempted 
to stop the truck to give plaintiff a ride, but that because of defective 
brakes the driver was unable to stop the truck before reaching plaintiff, 
that plaintiff attempted to jump on the truck as it went by him and fell 
to his injury, and that the truck traveled fifteen feet after plaintiff fell 
before it could be stopped: Held, the injury to plaintiff by reason of the 
defective brakes could not have been foreseen in the exercise of due care, 
and foreseeable injury being a necessary element of proximate cause, 
defendant's motion as of nonsuit should have been allowed. 
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Apprats by the plaintiffs from Clement, J., at February Term, 1934, 
of Davipson. Affirmed. 


Spruill & Olive for appellants. 
Don A. Walser and Linn & Iinn for appellee. 


Per Curiam. The minor plaintiff, by his next friend, instituted an 
action for personal injuries alleged to have been inflicted upon him by 
the neghgence of the servant of the defendant company. The father of 
the minor plaintiff instituted suit to recover for the loss of services of 
his son. The two cases were consolidated for the purposes of trial. 

Construing the evidence most favorably to the plaintiffs, it appears 
that the defendant’s servant was driving a truck loaded with ice in the 
business of his master. The driver, overtaking the minor plaintiff, a 
lad seven years old, on the highway, called to him and asked him if he 
wanted to ride, and the plaintiff replied that he did. Whereupon, the 
driver apphed the brakes of the truck, which slowed down but went 
beyond the plaintiff before stopping. As it slowed down and went past 
him the plaintiff jumped on the moving truck, catching hold of the door, 
and, as he did so, fell or was thrown from the truck and injured. The 
brakes of the car were defective, and the car went some fifteen feet 
before stopping after the boy had fallen. 

Persons are held hable by the law for the consequences of ilieir acts, 
which they can and should foresee, and by reasonable care and prudence 
guard against. The act of the minor plaintiff in jumping upon and 
falling from the moving car was not such as the defendant in the exer- 
cise of due care could have reasonably foreseen, and to make such a 
requirement of it would, in the language of Brogden, J., in Gant v. Gant, 
197 N. C., 164, “practically stretch foresight into omniscience. The law 
does not require omniscience.” The law only requires reasonable fore- 
sight, and when the injury complained of is not reasonably foreseeable, 
in the exercise of due care, the party whose conduct is under investiga- 
tion is not answerable therefor. Foreseeable injury is a requisite of 
proximate cause, and proximate cause 1s a requisite for aczionable negli- 
gence, and actionable negligence is a requisite for recovery in an action 
for personal injury negligently inflicted. In these cases there is an 
absence of foreseeable injury, and consequently there was no error in 
entering the judgments as of nonsuit, and they are therefore 

Affirmed. 
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GRACE HULIN ALBERTSON v. W. H. ALBERTSON. 
(Filed 28 January, 19395.) 
1. Courts B a—Power of Legislature to create courts inferior to Supreme 


Court. 

Under constitutional authority, Art. IV, sec. 12, the General Assembly 
may create courts inferior to the Supreme Court, provided the General 
Assembly does not delegate its discretion (N. C. Code, Art. 18, subch. 4), 
and provided such inferior courts do not have substantially the same 
powers as those of the Superior Courts, and are given a less exten- 
sive jurisdiction, with provision for appeal from such inferior court to the 
Superior Courts, so that the constitutional powers and provisions relative 
to the Superior Courts are not invaded. 


2. Same—Municipal Court of City of High Point held to have had jurisdic- 
tion of suit for divorce between the parties. 

The municipal court of the city of High Point is held to have had juris- 
diction to grant a judgment for absolute divorce between the parties to 
this action under the provisions of ch. 699, Public-Local Laws of 1927, 
amending ch. 569, Public-Local Laws of 1913, both parties being residents 
of the city, and the act giving the city court jurisdiction in divorce actions 
providing for appeal to the Superior Court, and the city court being given 
an original jurisdiction less extensive than that of the Superior Court of 
the county. 

3. Statutes A e— 
A statute will not be declared unconstitutional unless clearly so, 


Sracy, C. J., dissents. 


Apprat by plaintiff from Clement, J., at June Term, 1934, of Guit- 
ForD. Affirmed. 

This is an action, brought by plaintiff against defendant in the Supe- 
rior Court of Guilford County, N. C., to declare null and void a judg- 
ment of absolute divorce obtained by defendant against plaintiff in the 
municipal court of the city of High Point. 

The plaintiff alleged in her complaint: “That chapter 699 of the 
Public-Local Laws of 1927, and all acts amendatory thereof, are illegal, 
invalid, and unconstitutional so far as they purport or intend to confer 
jurisdiction upon the municipal court of the city of High Point to grant 
divorces, and particularly with respect to the judgment of divorce pur- 
ported to have been granted against the plaintiff.” 

The judgment of the court below is as follows: “This cause coming on 
to be heard and being heard at the June Term of the Superior Court of 
Guilford County, before the Hon. J. H. Clement, judge presiding, on 
agreement of counsel for the plaintiff and the defendant that the court 
should hear the evidence and make findings of fact and conclusions of 
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law as judge and jury, both the counsel for the plaintiff and the counsel 
for the defendant expressly waiving the right to a jurv trial in open 
court, and the court finding the following facts, to wit: (1) That Grace 
H. Albertson and W. H. Albertson were married to each other on 19 
June, 1923. (2) That on 30 May, 1932, an action was started in the 
municipal court of the city of High Point by W. H. Albertson against 
Grace H. Albertson for an absolute divorce. (3) That the said action 
was tried at the September, 1932, Term of municipal court of the city of 
High Point and a judgment for absolute divorce was sigaed on 20 Sep- 
tember, 1932, which said judgment is the judgment referred to in para- 
graph 3 of the complaint. (4) That at the time the said action for 
divorce was started in the municipal court of the city of High Point, 
and at the time the same was tried there, both W. H. Albertson and 
Grace H. Albertson were residents of the city of High Point, and High 
Point Township, in Guilford County, North Carolina. (5) That the 
municipal court of the city of High Point derives its authority to pro- 
ceed in civil matters and divorce actions from chapter 699 of the Public- 
Local Laws of 1927, and acts amendatory thereof. 

“On the foregoing finding of facts, the court being of the opinion that 
the municipal court of the city of High Point is a valid and constitu- 
tional court, and had at the time the said action for divorce was insti- 
tuted and tried, jurisdiction over both the parties and the subject-matter 
to the said divorce action; and the court further being of the opinion 
that the said judgment, signed on 30 September, 1932, granting absolute 
divorce to W. H. Albertson, is a valid and subsisting judgment rendered 
by a competent court: It is therefore ordered, adjudged, and decreed 
that the action of the plaintiff be and the same is hereby dismissed. It 
is further ordered, adjudged, and decreed that the plaintiff pay the cost 
of this action, to be taxed by the clerk. This 21 June, 1934. J. H. 
Clement, judge holding courts of the Twelfth Judicial District.” 

The plaintiff excepted and assigned error as to the signing of the 
judgment set out in the record, and appealed to the Supreme Court. 


Thomas Turner, Jr., for plaintrff. 
T. W. Albertson and Walser & Casey for defendant. 


Crarxkson, J. Is the judgment of the municipal court of the city of 
High Point granting the defendant an absolute divorce null and void? 
We think not. 

The Constitution of North Carolina, Art. IV, see. 12, is as follows: 
“Jurisdiction of courts inferior to Supreme Court.—The General Assem- 
bly shall have no power to deprive the judicial department of any power 
or jurisdiction which rightfully pertains to it as a codrdinate depart- 
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ment of the government; but the General Assembly shall allot and dis- 
tribute that portion of this power and jurisdiction which does not per- 
tain to the Supreme Court among the other courts prescribed in this 
Constitution, or which may be established by law, in such manner as it 
may deem best; provide also a proper system of appeals; and regulate by 
law, when necessary, the methods of proceeding in the exercise of their 
powers, of all the courts below the Supreme Court, so far as the same 
may be done, without conflict with other provisions of this Constitution.” 

N.C. Code of 1931 (Michie), sec, 1486, is as follows: “The Superior 
Court has original jurisdiction of all civil actions whereof exclusive 
original jurisdiction is not given to’some other court; and of all criminal 
actions in which the punishment may exceed a fine of fifty dollars, or 
imprisonment for thirty days; and of all such affrays as shall be com- 
mitted within one mile of the place where, and during the time, such 
court 1s being held; and of all offenses whereof exclusive original juris- 
diction is given to justices of the peace, if some justice of the peace shall 
not within twelve months after the commission of the offense proceed to 
take official cognizance thereof.” 

In Rhyne v. Lepscombe, 122 N. C., 650 (653), speaking to the sub- 
ject: “While the General Assembly is given the power to allot and dis- 
tribute the jurisdiction of the courts below the Supreme Court, this 1s 
with the important limitation that it must be done ‘without conflict with 
other provisions of this Constitution.’ This renders it essential to con- 
sider what is the inherent nature of the Superior Courts created by those 
‘other provisions’ of the Constitution itself, which treats them with so 
much consideration, prescribing the election and terms of whose officers, 
besides the other provisions above recited. The General Assembly may 
allot and distribute the jurisdiction below the Supreme Court, but at 
cannot in doing so create new courts with substantially the same powers 
as the Superior Court and make the officials thereof elective otherwise 
than by the people, subject to be abolished by legislative enactment, and 
hence without independent tenure of office as prescribed by the Consti- 
tution and freed from the provisions as to rotation, the residence of the 
judges and the requirements as to two terms annually in each county, 
and being always open. All this cannot be done simply by creating new 
Superior Courts, styling them ‘Circuit Courts’ or ‘Criminal Courts,’ or 
otherwise.” (Italics ours.) . . . “What was the ‘Superior Court’ 
as the term was well understood at the time of the adoption of the Con- 
stitution? It meant the highest court in the State, next to the Supreme 
Court and superior to all others, from which alone appeals lay direct 
to the Supreme Court, and possessed of general jurisdiction, criminal as 
well as civil, and both in law and equity. It cannot be deprived of that 
superiority and preéminence, or deprived of either its criminal or civil 
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jurisdiction without conflict with the constitutional provisions creating 
it. That jurisdiction may be made largely appellate by conferring such 
part of its original jurisdiction on inferior courts as the General .Assem- 
bly may provide, but it cannot retrench the extent of its jurisdiction, 
which it must retain either by original or appellate process. 

There are these restrictions and the further inherent one, a3 above stated, 
that the Superior Court is at the head of the court system below the 
Supreme Court, and that from it alone appeals can come up to this 
Court. From the inferior courts, therefore, appeals must go to the 
Superior Court of the county and not direct to this Court.” 

The vice in the Rhyne case, supra, was that the General \ssembly 
gave the courts “concurrent, equal jurisdiction, power, and authority 
with the judges of the Superior Courts of this State,’ ste. Further, 
an appeal must be taken when an inferior court has jurisdiction to the 
Superior Court. 

Under this article of the Constitution (Art. IV, sec. 12) the General 
Assembly of North Carolina has made provision for inferior courts. 
N.C. Code of 1931 (Michie), subchapter 4, Art. 18, The establishment, 
organization, Jurisdiction, and procedure is set forth for (1) Municipal 
Recorder’s Courts; Art. 19, (2) County Recorder’s Courts; Art. 20, 
(3) Municipal County Courts; subchapter 5, Art. 24, (4) General 
County Courts; 25.A, (5) District County Courts; subcaapter 6, (6) 
Civil County Courts; subchapter 7, (7) County Criminal Courts. 

In Provision Co. v. Daves, 190 N. C., 7 (12), it is said: “The 
recorder’s court of Durham County has been in existence, exercising 
limited jurisdiction in criminal matters, for some time; as to whether 
further power and jurisdiction of a civil nature shall be allotted and 
distributed to it is a question for the General Assembly to decide, and 
this may not be delegated to the commissioners of Durham County. It 
will be observed that the present act does not purport to confer civil 
jurisdiction on recorders’ courts, leaving only to the commissioners of 
the respective counties the decision as to whether local coaditions make 
it desirable to bring their county within the operation of the law; but 
the discretion and power to confer limited civil jurisdiction is by the 
act expressly delegated to the local bodies. This is clearly a delegation 
of legislative power and cannot be upheld.” (Italics ours.) 

The above case decided that the General Assembly could not delegate 
its discretion. In the recent (Ov case) Panama Lefining Company et 
al. v. Ryan et al., decided 7 January, 1935, the Supreme Court of the 
United States held a provision of sec. 9 (¢), the National Recovery Act, 
unconstitutional as an unwarranted delegation of legislative power to the 
Executive. 
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The validity of these courts established by the General Assembly have 
been repeatedly upheld. Jones v. Brinkley, 174 N. C., 23 (26); Sewing 
Machine Co. v. Burger, 181 N. C., 241 (244); In re Harris, 183 N. C., 
633; Willams v. Willams, 188 N. C., 728 (730); Queen v. Comrs. of 
Haywood, 193 N. C., 821. Under the general acts, supra, inferior 
courts have been established all over the State. By legislative enact- 
meuts, they have been established in certain large counties, hke Forsyth, 
Buncombe, and others, in the State. These courts have aided greatly 
in the administration of justice. They have hmited jurisdiction, less 
and not substantially the same powers as the Superior Courts, with right 
of appeal to the Superior Courts on matters of law or legal inference. 
Thev haye been useful in having justice administered without “delay.” 
Constitution of North Carolina, Art. I, sec. 35. 

In Cook v. Bailey, 190 N. C., 599 (601), it is said: “It will be noted 
that the appeal from the Forsyth County Court to the Superior Court 
is for ‘errors assigned in matters of law in the same manner and under 
the same requirements as are now provided by law for appeals from the 
Superior Court to the Supreme Court.’ Appeals must be taken from 
an inferior court to the Superior Court, and thence to the Supreme 
Court. Rhyne v. Lipscombe, 122 N. C., 650; S. v. Lytle, 188 N. C., 
741; Oil Co. v. Grocery Co., 169 N. C., 523; Hosiery Malls v. R. &., 174 
N. C., 458; Sewing Machine Co. v. Burger, 181 N. C., 241; Thompson 
v. Dillingham, 183 N. C., 568.” 

Under chapter 569, Public-Local Laws of 1913, the General Assembly 
passed an act entitled, “An act to establish a municipal court for the 
city of High Point,” before Art. II, see. 29, of the Constitution of 
North Carolina became effective on 10 January, 1917. 

Chapter 699, Public-Local Laws of 1927, amended chapter 569, supra, 
relative to adding civil jurisdiction to the munieipal court for the city 
of High Point, sec. 5 (a), in part, is as follows: “Exclusive original 
jurisdiction in all civil actions, and divorce actions, matters and pro- 
ceedings, including also all proceedings whatever, ancillary, provisional, 
and remedial to civil actions founded on contract or tort, wherein the 
Superior Court of Guilford County now has exclusive original jurisdic- 
tion, excepting special proceedings, quo warranto, mandamus, caveat 
to wills, administrations, condemnation proceedings, and street widening 
proceedings: Provided, the party plaintiff be a resident of the city of 
High Point or one mile thereof. . . . (j) That appeals may be 
taken by either the plaintiff or the defendant in civil actions or by the 
defendant in any criminal action and by the State in such criminal 
actions as the State is allowed appeals from the Superior Court, from 
the High Point Municipal Court to the Superior Court of Guilford 
County in term time for errors assigned in matters of law in the same 
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manner and under the same requirements as are now provided by law 
for appeals from the Superior Court to the Supreme Court,” ete. 

The cases of Hendrix v. R. R., 202 N. C., 579, and Lewellyn v. Lew- 
ellyn, 203 N. C., 575, concerned the municipal court of the city of High 
Point. We think the factual situation in those cases were different from 
the present case. In the case at bar, the finding of fact (4) is: “That 
at the time the said action for divorce was started in the municipal court 
of the city of High Point, and at the time the same was tried there, both 
W. H. Albertson and Grace H. Albertson were residents of the city of 
High Point and High Point Township, in Guilford County, North 
Carolina.” 

From the findings of fact, Grace H. Albertson was served with sum- 
mons, the facts entitling W. H. Albertson’s right to an absolute divorce 
were found against her by a jury. She took no appeal. 

The judgment of the court below is as follows, in oart: “On the 
foregoing finding of facts, the court being of the opinion that the 
municipal court of the city of High Point is a valid and constitutional 
court, and had, at the time the said action for divorce was instituted and 
tried, jurisdiction over both the parties and the subjec:-matter to the 
said divorcee action; and the court further being of the opinion that the 
said judgment, signed on 80 September, 1932, granting absolute divorce 
to W. H. Albertson is a valid and subsisting judgment, rendered by a 
competent court.” 

We see no error in same. The General Assembly amended again 
chapter 569 of the Publec-Local Laws establishing a municipal court 
for the city of High Point. Private Laws 1933, ch. 13%, sec. 2 (a), is 
as tollowss: “, The municipal court of the city of High Point 
shall have original concurrent jurisdiction with the Superior Courts in 
all civil actions, matters, and proceedings, and divorce actions,” ete, 

This amendment was made, no doubt, to meet the factual situation 
in the Hendrix case, supra, which is different from the present case. 

In regard to declaring an act of the General Assemoly unconstitu- 
tional, it 1s said in the Queen case, supra, at page 823: “If there is any 
reasonable doubt, it will be resolved in favor of the lawful exercise of 
their powers by the representatives of the people. Sutlon v. Priilips, 
116 N. C., at p. 504; Hinton v. State Treasurer, 1938 N. C., 499.” 

For the reasons given, the judgment of the court below is 

Affirmed. 


Stacy, C. J., dissents. 


or 
Dr 
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In rE Custopy or JAMES LESLIE ALBERTSON, 


(Filed 28 January, 1935.) 


AppreaL from Clement, J., by Grace H. Albertson, at March Term, 
1934, of Guitrorp. Affirmed. 


Thomas Turner, Jr., for petitioner Grace H. Albertson. 
T. W. Albertson and Walser & Casey for respondent W. H. Albertson. 


Crarkson, J. This proceeding concerns a writ of habeas corpus 
instituted by Grace H. Albertson for the custody of James Leslie Albert- 
son, infant son, about 8 years of age, of Grace H. and W. H. Albertson. 
The matter has heretofore been before this Court. Jn re Alberison, 
205 N. C., 742. 

The brief of petitioner appellant says: “The appellant concedes that 
if the judgment of the High Point municipal court is a valid judgment, 
the petitioner must seck her remedy by a motion in the cause in the 
municipal court of the city of High Point, Jn re Blake, 184 N. C., 278. 
But if the said judgment is a void judgment, it can have no effect what- 
soever upon the petitioner’s rights, and habeas corpus will he to deter- 
mine the custody of the child.” Sec In re Albertson, supra. This pro- 
eceding is governed by the action of Grace Hulin Albertson v. W. HH. 
Albertson, ante, 547. 

The judgment of the court below is 

Affirmed. 


Sracy, C. J., dissents. 


MISS JANET GAFFNEY v. Z. B. PHELPS, JOHN WILSON, G. R. LEITER, 
AND C. M. ALLRED. 


(Filed 28 January, 1935.) 


1. Automobiles D b— 

Where the evidence tends to show that the driver of an automobile 
involved in a collision had borrowed the car from the owner, and at the 
time of the accident was engaged in an enterprise of his own and not for 
the owner, the owner’s motion as of nonsuit is properly allowed. 


2. Automobiles C j— 


The negligence of the driver of a car will not be imputed to a gratuitous 
passenger therein who has no control over the car or driver, 
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Automobiles C b— Evidence held for jury on issue of concurrent 
negligence of drivers of cars colliding at street intersection. 


Plaintiff, a gratuitous passenger in an automobile, was injured in a 
collision occurring at a street intersection in the corporate limits of a 
city as the car in which she was riding attempted to cross an intersecting 
“through street.” Plaintiff introduced in evidence an crdinance of the 
city requiring drivers of vehicles to stop before crossing intersections 
with “through streets.” Plaintiff testified that the driver of the car in 
which she was riding failed to stop before attempting to cross the inter- 
section, and that the other car was being driven along the through street 
recklessly and at a rate of speed in excess of that allowed by the ordi- 
nance on such ‘‘through streets”: Held, the evidence, together with other 
evidence of negligence and proximate cause, was sufficient to be submitted 
to the jury on the issue of the concurrent negligence of the drivers of 
the cars, the evidence tending to show a violation of the ordinance by both 
drivers. 


4. Automobiles C g— 


The violation of a traffic ordinance of a city is negligence per se. 


5. Automobiles C b—Evidence that intersection was obstructed held suf- 


6. 


rf 


8. 


ficient to support charge under N. C. Code, 2621(46). 


Evidence that as defendant driver of an automobile approached a street 
intersection in a city his view was obstructed by a four-foot hedge grow- 
ing on top of a three-foot embankment is held sufficient to support an 
instruction that if the jury should find from the greater weight of the 
evidence that defendant drove his car into the intersection when his 
view was obstructed, as defined by the court, at a speec. in excess of 15 
miles an hour he would be guilty of negligence, C. 8., 2621 (46), and as 
the undisputed facts showed the intersection was obstructed as defined by 
the statute, the instruction cannot be held for error as 4 peremptory in- 
struction or an expression of opinion by the court. 


Evidence D h— 


Testimony of a witness that some nine months after the accident in 
suit he saw at the scene of the accident a growing hedge four feet high 
is held some evidence that the hedge was there at the time of the acci- 
dent, it being common knowledge that it takes time for a hedge to grow 
four feet high. 


Pleadings E a-— 


The court has discretionary power to allow an amendment of the com- 
plaint during the trial. N. C. Code, 547. 


Appeal and Error F a— 


The exclusion of testimony of a witness on cross-exé mination by one 
defendant cannot be made the basis on complaint by the other defendant 
on appeal. 


Appeal and Error J e— 


The exclusion of testimony of a witness cannot be held prejudicial on 
exception where it appears that the answer of the witness, if he had been 
allowed to testify, would not have been responsive to “he question, and 
it appears that testimony of the same import as that sought to be adduced 
by the question was admitted during the trial. 


Core 
or 
iaiz 4 
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10. Same— 
The admission of a conclusion of an expert witness prefaced by the 
words “that would be hard to answer” is held not prejudicial in view of 
the other testimony elicited from the witness during the trial. 


APPEAL by defendant C. M. Allred from /zll, J., and a jury, at June 
Term, 1934, of Mrecxitensurc. No error. 

This is an action for actionable negligence brought by plaintiff 
against the defendants. The issues submitted to the jury and their 
answers thereto were as follows: “(1) Was the plaintiff injured by the 
joint and coneurring negligence of the defendants John Wilson and 
C. M. Allred, as alleged in the complaint? A. ‘Yes” (2) Was the 
plaintiff injured by the sole negligence of the defendant John Wilson? 
A. ou... (8) Was the plaintiff injured by the sole negligence of 
defendant C. M. Allred? A. ow... (4) What amount of damage, if 
any, is the plaintiff entitled to recover? A. ‘$5,000. ” 

Defendant John Wilson did not appeal from the verdict and judg- 
ment. An appeal was taken by defendant C. M. Allred, who made 
numerous exceptions and assignments of error. The material ones will 
be considered in the opinion. 


Stancill & Davis and Stewart & Bobbitt for plaintiff. 
Goebel Porter and Henry HE. Fisher for C. M. Allred. 


Crarkson, J. When the collision occurred at the intersection of 
East Fourth Street and Caswell Road, in Charlotte, N. C., the plaintiff 
was a guest in a ear driven by defendant C. M. Allred, which was owned 
by defendant G. R. Leiter. John Wilson, one of the defendants, was 
driving a car owned by Z. B. Phelps. At the close of plaintifi’s evi- 
dence the defendants Phelps, Leiter, and Allred made motions in the 
court below for judgment as in case of nonsuit. C.S., 567. The court 
below sustained the motions as to Phelps and Leiter and overruled same 
as to Allred. At the close of all the evidence the defendant Allred 
renewed his motion for judgment as in case of nonsuit and the court 
below overruled same. We can see no error in the ruling of the court 
below. 

Leiter testified: “I gave Mr. Allred permission to use my car on che 
night of 19 August, 19338. Myr, Allred was not on any mission of mune 
in going out there and coming back that might. . . . Mr. Allred was 
not using this car on this occasion on any personal business of mine.” 

John Wilson testified, in part: “I cannot write. I did not write my 
name on that paper. . . . I did not write the words ‘John’ and 
‘Wilson’ there. I can make a mark, but did not make those marks.” 

This testimony was not disputed and, of course, the paper-writing was 
no evidence. This witness further testified: “The keys were in the car 
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all the time. I would leave the keys in the car and I did not have to get 
them from Mr. Phelps when I would go to use the car. The keys were 
in the car when I first began using it. Q. The night of the accident, 
what did he tell you about going in the car? <A. Just before I left to 
go off, he sent me to get some sandwiches, but when J left the other 
time, he didn’t tell me to go anywhere. I went to see my sick mother, 
and I took it on myself. . . . I took the car to see my sick mother 
and was on the way back when the accident happened. Phelps didn’t 
know that I had the car.” John Wilson did not make a motion in the 
court below for judgment as in case of nonsuit. Brow v. Wood, 201 
N. C., 309. 

All the evidence was to the effect that the plaintiff was a guest or 
gratuitous passenger in the car driven by defendant Allred. She did 
not own or have any control over the car or driver. The negligence of 
the driver of the car will not ordinarily be imputed to the guest or 
passenger. .Vewman v. Queen City Coach Co., 205 N. C., 26; Keller 
v. R. K., 205 N. C., 269 (278-9). 

The plaintiff Janet Gaffney testified, in part: “I was hurt in the 
collision at intersection of Caswell Road and Fourth Street last August. 
I am in my twenties. I was riding in Mr. Leiter’s car, who is one of 
the defendants. Mr. Allred, another defendant, was driving the car. 
I was sitting on the right and Miss Moore, who is now Mrs. Allred, in 
the middle, and Mr. Allred driving. I was a guest in the car. We 
were going south on Caswell Road. The car that had a collision with 
us was going east on Fourth Street. John Wilson was operating the 
car going east. John Wilson was about one-quarter of a block from 
the intersection when I first saw his car. John Wilson was going 40 
miles an hour from that time up until the collision. The car in which 
I was riding was going 25 to 30 miles an hour as it approached the 
intersection. 

“Q. State whether or not either car stopped before proceeding onto 
the crossing? A. No, it didn’t stop. As well as I remember it, we 
were hit by the other car on the side on which I was sitting, by the front 
of the car, because I felt an awful lick on this side. The right door of 
our car would not open and they took me out the left door after the 
collision. They then took me to the Presbyterian Hospital. I suf- 
fered agony; I couldn’t even be straightened out for a while, because I 
was broken all through the pelvis. I was broken througa my shoulders. 
That agonizing suffering lasted on for weeks and weeks. . . . The 
Wilson car was about a quarter of a block away when I first saw it. I 
was traveling about 25 miles an hour when within 100 feet of the inter- 
section. . . . This accident happened on 20 August, 1933. I went 
back to work on 13 November, 1933.” 
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We think the evidence plenary to be submitted to the jury as to 
actionable negligence against both Wilson and Allred. The plaintiff 
introduced ordinance, section 731 of the Code of the City of Charlotte, 
N.C. The ordinance related to the intersection of East Fourth Street 
and Caswell Road in the city, where the collision occurred. West and 
East Fourth streets were “arterial highways” or “through streets.” 

Part of said ordinance is as follows: ‘Section 731 (2). Every oper- 
ator of a vehicle, street car, or other conveyance traveling upon any of 
the above designated ‘arterial highways’ or ‘through streets’ shall have 
the right of way over vehicles, street cars, or other vehicles approaching 
said ‘arterial highways’ or ‘through streets’ from or along intersecting 
streets. 

“(3) Every operator of a vehicle, strect car, or other conveyance tray- 
eling upon any street intersecting any ‘arterial highway’ or ‘through 
street,’ as designated in section 1 hereof, shall bring such vehicle, street 
car, or conveyance to a full stop at the place where such street mects the 
prolongation of the nearest property line of such ‘arterial highway’ or 
‘through street,’ subject, however, to the direction of any traffic control 
sign or signal, or any police officer, at such intersection. 

“(4) The operator of any vehicle who has come to a full stop, as 

required in section 3 hereof, upon entering the ‘arterial highway’ or 
‘through street, shall yield the right of way to all vehicles moving 
along and upon said ‘arterial highway’ or ‘through street.’ 
(9) Any person driving a vehicle on the ‘arterial highway’ or ‘through 
street,’ designated in section 1 hereto, shall drive same in a careful and 
prudent manner, and in no event at a rate of speed of more than 30 
miles per hour.” 

From plaintiff’s evidence, both defendants Wilson and Allred were 
violating the ordinance of the city of Charlotte. This is negligence 
per se. Jones v. Bagwell, ante, 378 (382). The court below charged 
the jury, to which there was no exception, as follows: “Therefore, the 
law says the burden of that issue is upon her to satisfy you, by the 
greater weight of the evidence, that she was injured by the joint and 
concurring neghgence of defendants John Wilson and C. M. Allred 
before she would be entitled to have you answer the first issue ‘Yes.’ I, 
however, after consideration of all the evidence, you are satisfied by 
the greater weight of the evidence that the plaintiff was injured by the 
joint and concurring negligence of John Wilson and C. M. Allred, then 
the court instructs you it will be your duty to answer the first issue 
‘Yes.’ If plaintiff fails to so satisfy you, it will be your duty to answer 
the first issue ‘No.’ 

“If you find from the evidence, and by its greater weight, that de- 
fendant Wilson operated his automobile into the intersection at a care- 
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less and reckless rate of speed, then the court instructs you he would 
be guilty of negligence, and if you further find from the evidence, and 
by its greater weight, that the breach of duty by him was one of the 
proximate causes of injury to the plaintiff, the court instructs you he 
would be guilty of actionable negligence, or if you find from the evi- 
dence, and by its greater (weight) that he exceeded the speed limit as 
provided in subsection 9 of the city ordinance in excess of thirty (30) 
miles an hour, the court instructs you, upon that finding, he would be 
guilty of negligence, and if the plaintiff has further satisfied you, by 
the greater weight of the evidence, that the violation was the proximate 
cause or one of the proximate causes of her injury, then the court in- 
structs you that that would be actionable negligence. 

“Now, if you find from the evidence, and by its greater weight, that 
as Mr. Allred approached the intersection of East Fourth Street and 
Caswell Road, he didn’t stop at the ‘arterial highway,’ as provided in the 
city ordinance, but drove on out in the highway without stopping, then 
the court instructs you he would be guilty of negligence, and if the plain- 
tiff has further satisfied you, by the greater weight of the evidence, that 
that violation was the proximate cause or one of the proximate causes of 
her injury, then the court instructs you that would be actionable negh- 
gence on the part of defendant Allred.” White v. Realty Co., 182 
N. C., 586 (5388); Eller v. Dent, 203 N. C., 489; Jones v. Bagwell, 
supra. 

The court below also charged the jury: “If you further find from the 
evidence, and by the greater weight, that he (Allred) operated his auto- 
mobile in the intersection when his view was obstructed, as has been 
defined to you by the court and as has also been read to you by the 
court from section 2621 (46) of the Consolidated Statutes, subsection 3. 
If he drove into the intersection with his view obstructed, at a speed in 
excess of 15 miles an hour, that would be negligence, and if that negli- 
gence was the proximate cause or one of the proximate eauses of plain- 
tiff’s injuries, then the court instructs vou it will be vour duty to find 
actionable negligence in favor of the plaintiff against defendant Allred.” 

To this portion of the charge the defendant Allred excepted, and 
assigned error. We do not think this exception and assignment of error 
can be sustained. We think there was sufficient evidence on which to 
base the charge. 

Leiter testified, in part: “There was a stop sign on the north side of 
Caswell Road. I know that on the night of this accident that there is 
an embankment here before you get up to the edge—rather high em- 
bankment on this northwest corner, about 3 feet high, with a hedge on 
top of it, and that hedge continues up Caswell Road along that Presby- 
terian Hospital lot, and there are trees in there, but not right on the 
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corner; I would say they are 10 to 15 feet from the corner, which trees 
are about as close to Caswell Road as Fourth Street. I can stop at the 
stop sign and see forty-five yards down Fourth Street.” 

Jack Spratt, county surveyor, a witness for defendant Wilson, testi- 
fied that he made a measurement the morning of the day he testified. 
“Court: Do you know whether or not the hedge was there in 1933? A. 
Yes, 1t is the same hedge as far as 1 know, with exception of trimming 
it up——I should say it is practically the samme. Attorney Porter (for 
defendant Allred) requests court’s permission to qualify this witness, 
which is allowed. Porter: Q. Were you at that place to look at those 
hedges on 20 August, 1983¢ <A. I can’t say that I was. Q. You don't 
know whether the hedges were cut down at that time or not, of your own 
knowledge? A. No. . . . This hedge is approximately four (4) 
feet high. At the intersection of these two streets, the northwest inter- 
section, this hedge 1s located about ten (10) feet from the intersection 
of these two streets. It is on a curve—right like that, and after it hits 
Fourth Street, the hedge is five (5) feet back from the inner edge of 
the sidewalk line, and it keeps approximately the same height all the 
way down. <At this particular point the hedge is planted on a grade 
about two (2) feet higher than top of sidewalk, which would make 
the top of the hedge about six (6) feet higher at the northwest inter- 
section of these two streets. Court: Is that all the way around the 
intersection? A. It gets higher as it goes up here and the hill is higher 
on East Fourth Street. I would say that it is about the same for one 
hundred (100) feet or more down to the entrance of the hospital.” 

This testimony is some evidence to indicate that the hedge was there 
on 20 August, 1983—-some nine months before. Taking the testimony 
of Leiter and Spratt as a whole, on this aspect we see no prejudicial 
error. It is a matter of common knowledge that it takes time for a 
hedge to grow four fect high. Allred further contends that it was error 
for the court below to charge the jury that if it found Allred violated 
C. S., 2621 (46), he would be guilty of negligence. Taking a liberal 
view of the allegations of the complaint, we see no prejudicial error on 
this aspect of the charge. It is further contended by Allred that the 
court below expressed an opinion and gave a peremptory instruction on 
same. We cannot so hold. We think, from the view we take of the 
evidence, the admitted—at least, the undisputed—facts, show that 
Allred approached a blind corner, aud C. S., 2621 (46), was apphi- 
cable. It was in the discretion of the court below to amend the com- 
plaint during the trial. N. C. Code 1931 (Michie), sec. 547. Hood, 
Comr., v. Love, 2038 N. C., 583. 

On cross-examination of witness Wilson by defendant Leiter, witness 
was asked: “Did they convict you in pohce court for driving this car 
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while drunk?” Defendant Wilson, who was the witness, objected. Ob- 
jection was sustained. The answer would have been, “Taey got me over 
there.” The defendant Allred did not ask this question, and certainly 
he cannot be heard to complain. The answer would not have been 
responsive, and no one was prejudiced by sustaining the objection; and 
if anyone had a right to complain it would have been the defendant 
Leiter and not defendant Allred. It will also be noticed that the 
policeman testified that Wilson, at the time of the collision, was drunk 
and they locked him up. It will also be noticed that Wilson was a 
defendant and was being examined by the plaintiff under the statute, 
and the plaintiff did not ask this question, and was in nc wise connected 
with it. If error, we do not see how it is prejudicial to Allred. 

Dr. Martin, from the question asked him, said: “Tha: would be hard 
to answer. . . . There is no way for me to say positively that she 
would have trouble or not, but there is a possibility that she would.” 

If there was error, we do not think it prejudicial. The defendant 
Allred, on recross-examination, brought out the fact: “The pelvis itself 
is normal in size.” The issues submitted by the court below, we think, 
were correct, and the issues tendered by the defendant not applicable to 
this controversy, nor was C. 8., 618. 

We have read the charge of the court below with care, and the learned 
brief of defendant Allred, but cannot say on the record and taking the 
charge as a whole that there was prejudicial or reversible error. 

No error. 





GURNEY P. HOOD, CoMMISSIONER OF BANKS OF TITE STATE OF NORTH CARO- 
LINA, EX REL. HIGH POINT MORRIS PLAN BANK, v. DR. J. T. 
BURRUS. 

(Filed 28 January, 1985.) 


1. Banks and Banking H a—In action on Liability of stockholder joinder 
of parties contracting to pay liabilities of bank held proper. 

A stockholder in an insolvent bank filed answer to the assessment of 
the statutory liability against him, C. 8., 218 (¢c) (18), alleging that prior 
to the insolvency of the bank three corporations contracted to pay the 
liabilities of the bank and save the stockholders from liability on their 
stock if the assets of the insolvent bank were transferred to them, that 
the assets of the bank were transferred in accordance with the contract 
and that the contracting parties took possession of the bank, but that 
they had not complied with their contract, but were seeking to avoid com- 
pliance therewith. Defendant stockholder moved in apt time that the 
parties contracting to pay the liabilities of the bank be made parties de- 
fendant: Held, the motion for joinder of the contracting parties as parties 
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defendant should have been allowed, the matter involving an accuvunting 
equitable in its nature, and the joinder of such parties being necessary to 
a complete determination of the questions involved in the action. C. S., 
456. 

2. Banks and Banking H c— 


C. S., 218, does not deprive the Superior Courts of their equitable juris- 
diction, upon a proper showing, over the Commissioner of Banks as an 
administrative officer of the State in the liquidation of banks. 


Connor, J., dissents, 


AppraL by defendant from Clement, J., at June Term, 1934, of Guit- 
FORD. Reversed. 

The High Point Morris Plan Bank was an industrial bank, transact- 
ing business in the city of High Point prior to 4 March, 1925, and 
subsequent to 4 March, 1925. It was engaged in such business until on 
or about 1 February, 1934, when it was taken possession of by Gurney 
P. Hood, Commissioner of Banks for North Carolina. The defendant, 
or appellant, J. T. Burrus, was a stockholder in said bank, owning 
twenty-five (25) shares of stock which were issued to him prior to 
4 March, 1925, and six (6) shares of stock which were issued to him 
subsequent to 4 March, 1925. The certificates of stock issued by the 
High Point Morris Plan Bank to the defendant had written in them 
a clause to the effect that said stock was nonassessable. When the first 
twenty-five (25) shares of stock were issued to defendant Burrus, the 
word “Bank” did not appear in the name of the corporation, but during 
the time of the ownership of the stock by the defendant the name of 
the corporation was changed so as to be the High Point Morris Plan 
Bank, 

A part of the habilities of the High Point Morris Plan Bank on 
1 February, 1934, the date on which the Commissioner of Banks for the 
State of North Carolina took possession, were contracted prior to 
4 March, 1925, and the balance of said habilities were contracted by 
said bank subsequent to 4 March, 1925. 

After taking possession of the plaintiff bank on or about the first day 
of February, 1934, Commissioner of Banks filed in the office of the clerk 
of Superior Court of Guilford County, pursuant to section 215 (¢) (3) 
of the North Carolina Code of 1931, a notice of his action, stating the 
reason therefor. On 38 March, 1934, under and by virtue of the author- 
ity in subsection 13 of section 218 (c), Consolidated Statutes, the Com- 
missioner of Banks levied an assessment against the stockholders of the 
High Point Morris Plan Bank equal to the stock lability of each stock- 
holder. The assessment levied against the defendant is in the sum of 
thirty-one hundred dollars ($3,100), being the par value of the stock 
owned and held by him in the High Point Morris Plan Bank. There- 
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after, in apt time, the defendant caused to be filed in the office of the 
clerk of the Superior Court of Guilford County his answer to and appeal 
from said stock assessment. 

In the answer of defendant, as a second ground of defense, he says: 
“That on or about July, 1933, the Morris Plan Bank of Virginia, the 
Morris Plan Bank of Greensboro, and the Morris Plan Bank of Win- 
ston-Salem, acting through their duly authorized representative and 
agent, Mr. J. R. Phane, held a conference with the directors of the 
High Point Morris Plan Bank at High Point, N. C., and jointly and 
severally entered into a contract with the High Point Morris Plan Bank 
to effect that in the event the High Point Morris Plan Bank would 
transfer and assign to it all its assets, tangible and intangible, they would 
assume and pay all the indebtedness of the High Point Morris Plan 
Bank, and would relieve the stockholders of said bank of any lability 
whatever upon their stock in the event of an effort to have them assessed, 
and would guarantce and assure the stockholders of said bank that they 
would ineur no loss through any statutory liability upon their stock. 

“That thereupon the High Point Morris Plan Bank transferred its 
assets, as aforesaid, to J. B. Carpenter, trustee for the said Morris Plan 
Bank of Greensboro, the Morris Plan Bank of Winston-Salem, and the 
Morris Plan Bank of Virginia, and relied upon the contract being car- 
ried out as agreed to. 

“That thereupon the said corporations, through their officers and 
agents, took over the affairs of the High Point Morris Plan Bank, and 
have been conducting said institution since that time. 

“That at the time of the above assignments the assets of the High 
Point Morris Plan Bank were in excess of two hundred and twenty 
thousand dollars ($220,000); that the liabilities were about forty-two 
thousand dollars ($42,000), and that the collections were averaging in 
excess of three thousand six hundred dollars ($3,600) per month. 

“That this defendant is informed and believes the said corporations 
have not complied with their contract, and are seeking to avoid com- 
pliance therewith, and he is advised and alleges that they should be 
required to keep their contract in all particulars, and, in order that they 
may be compelled to do so, he is advised that they should be made 
parties to this action. 

“That he is advised that the plaintiff in this action should seek to 
cause said corporations to comply with their contract for the protection 
of the creditors of the High Point Morris Plan Bank, and also for the 
purpose of protecting this defendant and all other stockholders of the 
High Point Morris Plan Bank. 

“That the liability of the High Point Morris Plan Bank to depositors 
is less than four thousand dollars ($4,000), and for taxes less than ten 
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thousand dollars ($10,000), and the other indebtedness of the High 
Point Morris Plan Bank is thirty thousand dollars ($30,000), with the 
ereditors of the Morris Plan Bank of Greensboro, the Morris Plan Bank 
of Winston-Salem, and the Morris Plan Bank of Virginia. 

“Wherefore, respondent prays: That an order issue directing that 
the Morris Plan Bank of Greensboro, the Morris Plan Bank of Win- 
ston-Salem, and the Morris Plan Bank of Virginia be made parties to 
this action in order that the rights of this defendant, as well as the 
rights of all the stockholders of the High Point Morris Plan Bank and 
all its creditors may be protected and preserved in all particulars. That 
respondent recover his costs. For such other and further relief as to 
the court may seem just and proper. This 31 March, 1934.” 

The said case was calendared for trial on Wednesday, 18 June, 1934, 
at the two wecks term of Guilford Superior Court, beginning Monday, 
4 June, 1934. On Tuesday, 12 June, 1934, the defendant, through his 
counsel, called attention of the court to the motion made in the answer 
and appeal of the defendant, to the effect that the other firms and 
corporations named in said answer and appeal be made parties to this 
action, and thereupon made a motion that the case be continued until 
said firms and corporations could be made parties. The court overruled 
the motion of the defendant, to which the defendant excepted, and this 
is the defendant’s Exception No. 1. The defendant then made a motion 
that the said firms and corporations be made parties to this action. The 
court overruled this motion of the defendant, to which the defendant 
excepted. This is the defendant’s Exception No. 2. On Wednesday, 
13 June, 1934, the case was reached and called for trial before Hon. 
J. H. Clement, judge presiding, and a jury. 

On the plaintiff’s evidence, the court below charged the jury on all 
the issues, that if they find the evidence true, as testified by the wit- 
nesses, that they would answer them for plaintiff. Judgment was duly 
rendered by the court below against the defendant, on the verdict. It is 
as follows: “Now, therefore, it 1s ordered, adjudged, and decreed that 
the plaintiff have and recover judgment against the defendant (a) for 
the sum of $2,500.00; (b) for the sum of $600.00; and (c) for the costs 
of this action, to be taxed by the clerk. 

“Tt is further ordered and adjudged that if and when the judgment 
herein rendered for the sum of $2,500.00 is paid, the proeeeds shall not 
be applicd by the plaintiff or the liquidating agent of the High Point 
Morris Plan Bank to the payment of that part of the indebtedness due 
by said bank on 1 February, 1934, which was contracted before 4 March, 
1925, said amount being $77.85.” 

The defendant assigned errors to the above exceptions and appealed 
to the Supreme Court. 
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York & Boyd for plaintcff. 
Gold, McAnally & Gold and Reitzel &€ Waynick for defendant. 


Crarkson, J. The following questions involved in this appeal we do 
not think, on the present state of the record, 1t is necessary to pass on: 
“Ts a stockholder in an industrial bank liable for an assessment on his 
stock when said nonassessable stock was owned prior to the passage of 
C. S., 225 (0), and the liabilities were contracted prior and subsequent 
to the said enactment ? 

“Is a stockholder in an industrial bank subject to an assessment on 
his stock acquired after 4 March, 1925, which is the date of the passage 
of C. S., 225 (0), when his stock certificates contained a clause that said 
stock was nonassessable?”’ 

The question now involved: “When a stockholder in an insolvent bank 
appeals from an assessment levy and sets forth in Superior Court that 
three corporations had agreed to assume and pay all the indebtedness of 
the said bank, before insolvency, and relieve the stockholders of any 
liability, provided the said bank would assign all its assets to said corpo- 
rations, which was done, is it error to overrule the defendant’s motion 
to make the said corporations parties to the action?” Under the facts 
and circumstances of this case, we think so. 

N.C. Code 1931 (Michie), sec. 456, in part, is as follows: “All per- 
sons may be made defendants, jointly, severally, or in the alternative, 
who have, or claim an interest in the controversy adverse to the plaintiff, 
or who are necessary parties to a complete determinaticn or settlement 
of the questions involved.” 

N. ©. Practice and Procedure in Civil Cases, McIntosh, part of sec. 
226, p. 210, in part is as follows: “Any person may be made a defendant 
who has or claims an interest in the controversy adverse to the plaintiffs, 
or who is a necessary party to a complete determination and settlement 
of the questions involved. This includes the common-law rule, that the 
defendant is one who claims adversely to the legal claim of the plaintiff, 
or who has incurred a legal liability with reference to the plaintifi’s 
claim, and where there were several defendants, they should all repre- 
sent a common interest or liability, and not separate and independent 
rights. It also includes the equity rule, that all persons interested in the 
controversy adversely to the plaintiff, or whose presence is necessary to 
a complete adjustment of the controversy, should be defendants. ‘Equity 
delights to do complete justice, and not by halves.’ Hence, all persons 
who have a material interest in the subject-matter, and who would be 
affected by the action of the court, should be present, so as to be con- 
cluded by the adjudication, and thus avoid the vexation and expense of 
further litigation.” 


Dr 
fom) 
we 
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We think, under the facts and circumstances of this case, the motion 
of defendant was in apt time and should have been granted. The court 
below should have made an order to issue, directing that the Morris Plan 
Bank of Greensboro, N. C., the Morris Plan Bank of Winston-Salem, 
N. C., and the Morris Plan Bank of Virginia be made parties “to a 
complete determination or settlement of the questions involved.” N.C, 
Code 1931 (Michie), sec. 218 (c), subsec. 138, in part is as follows: 
“Any stockholder may appeal to the Superior Court from the levy of 
assessment; the issue raised by the appeal may be determined as other 
actions in the Superior Court.” 

In Bank v. Earley, 204 N. C., 297 (299), it is said: “This action 
involves primarily an accounting, and for that reason is equitable in 
its nature. The accounting may be had only in the Superior Court. 
Trust Co. v. Leggett, 191 N. C., 362, 181 8. E., 752. <All the stock- 
holders of the insolvent bank are proper if not necessary parties. The 
complaint is not demurrable for misjoinder of parties or causes of action. 
No judgment can be rendered against any of the stockholders until the 
amount for which each stockholder is Hable has been determined. This 
amount cannot execed the par value of the shares of stock owned by 
him, but may be less.” 

In Prust Co. v. Hood, 206 N. C., 448 (546), is the following: “The 
jurisdiction of the Superior Courts of this State, in a proper case, to 
restrain the Commissioner of Banks is not affected by the provisions of 
C. S., 218, providing for the liquidation of insolvent banking corpora- 
tions organized and doing business under the laws of this State. The 
Commissioner of Banks is an administrative officer of the State, and 
in the performance of his duties as prescribed by statute is subject to the 
jurisdiction of the Superior Courts, in the exercise of their equitable 
jurisdiction.” 

In the brief of plaintiff is the following: “Defendant alleges a con- 
tract made and entered into between the bank of which he was a stock- 
holder and the three corporations named therein; alleges that the said 
corporations have not complied with their contract and are seeking to 
avoid compliance therewith; alleges that the Commissioner of Banks 
should scek to cause said corporations to comply with their contract. 
Certainly, if the High Point Morris Plan Bank has a contract with the 
three corporations named in the defendant’s pleading, the Commissioner 
of Banks should and will, if he has not already done so, seek to cause 
said corporations to comply with their contract, but that will have to be 
done in a proper action instituted by the Commissioner of Banks against 
these corporations, and not in the case at bar.” 

Under section 456, supra, “to a complete determination or settlement 
of the questions involved,” we see no reason why the motion of defendant 
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should have been overruled by the court below to bring in the parties 
mentioned so that the whole controversy may be settled in this action. 
The matter involved an accounting equitable in its nature and subject 
to the jurisdiction of the Superior Court. 

For the reasons given, the judgment of the court below is 

Reversed. 


Connor, J., dissents. 





STATE OF NORTH CAROLINA ON THE RELATION OF JOSEPH B. CHESH- 


IRN, JR., GuargpIAN or FRANK BRIGGS HOWARD, a Minor, v. IRMA 
R. HOWARD, M. G. JONES, anp A. M. MOORE, 


(Filed 28 January, 1935.) 


1. Guardian and Ward B e—Sureties on guardianship bond held estopped 


by recital in bond from attacking validity of guardian’s appointment. 
Persons signing a guardianship bond as sureties, waich bond recites 
that the guardian therein bonded had been duly appointed by the clerk, 
are estopped by the recital in the bond from attacking the validity of the 
appointment of the guardian for that the guardian had not signed the 
application for appointment or the required oath, the guardian having 
been appointed by the clerk and having received the estate pursuant 
thereto and filed the bond signed by the sureties, and the guardian not 
denying the validity of her appointment or her liability as guardian. 


2. Guardian and Ward H a — Persons signing guardianship bond as 


sureties are not relieved of liability thereon by guardian’s failure to 
sign. 

Although the acceptance by the clerk of a guardianship bond without 
the signature of the guardian as principal thereon, C. 8., 2162, 21638, is an 
irregularity, the sureties signing the bond are not thereby relieved of 
liability, the guardian being liable because filing the bond with the court, 
and the sureties being liable because signing same, and the failure of the 
guardian to sign same being a mere technical defect) resulting in no 
injury to the sureties since upon payment by them upon default of the 
guardian a cause of action accrues in their favor agains: the guardian. 


8. Same—Allegation that liability of sureties on guardianship bond was 


conditioned upon signature of guardian held insufficient to state de- 
fense. 

Defendants signed the guardianship bond in question on the same day 
the guardian therein named was appointed. In an action against them on 
the bond they alleged that they signed the bond upon assurance that the 
guardian therein named would sign the bond, and that the bond would 
not be effective as to them unless signed by the guardian, and that the 
guardian did not sign the bond until the institution of the action: Held, 
it was not error for the court to refuse to admit evidence in support of 
such allegations since it was not alleged by whom such assurances had 
been given, and it being doubtful whether the clerk could have accepted 
the bond conditionally. 
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AppraL by defendants M. G. Jones and A. M. Moore, from Grady, J., 
at June Term, 1934, of Wane. Affirmed. 

This is an action to recover damages for the breach of a guardian’s 
bond. The action was begun on 31 August, 1933. 

Judgment by default and inquiry was rendered by the clerk of the 
Superior Court of Wake County, on 30 October, 1933, in favor of the 
plaintiff and against the defendant Irma R. Howard, as principal, be- 
cause of her failure to demur or file answer to the complaint. She did 
not except to or appeal from the judgment. 

When the action was called for the trial of the issues raised by the 
answers of the defendants M. G. Jones and A. M. Moore, a trial by jury 
was duly waived, and it was agreed by the parties to the action that the 
judge might hear the evidence, find the facts, and render judgment ac- 
cordingly. 

Pursuant to said agreement, the judge heard the evidence, found the 
facts, and rendered judgment as follows: 

“This cause coming on to be heard at June Term, 1934, of the Supe- 
rior Court of Wake County before his Honor, Henry A. Grady, judge 
presiding, and the parties hereto having agreed in open court that his 
Honor might hear the evidence and find the facts without the interven- 
tion of a jury, and render judgment either in or out of term, and either 
in or out of the district, and his Honor having heard the evidence of 
the plaintiff, and having permitted the defendants M. G. Jones and 
A. M. Moore to examine their codefendant, Irma R. Howard, before the 
clerk, and a transcript of the evidence taken at the examination of 
Irma R. Howard being before the court, his Honor finds the following 
facts: 

1. Irma R. Howard qualified as the guardian of Frank Briggs How- 
ard before the clerk of the Superior Court of Wake County, North 
Carolina, on 11 February, 1925, by giving bond in the penal sum of 
$4,666.67, with the defendants M. G. Jones and A. M. Moore, as sureties. 
The defendant Irma R. Howard did not sign the bond at the time of her 
qualification, but has signed the same since the institution of this action. 
The defendants M. G. Jones and A. M. Moore each signed the said bond 
and justified before the clerk of the Superior Court of Wake County. 
A true copy of the bond is attached to the complaint of the plaintiff in 
this action. 

2. Irma R. Howard, as guardian of Frank Briggs Howard, received 
the sum of $2,333.33, a part of which, to wit: $121.53, she expended for 
the benefit of Frank Briggs Howard without court authority, and the 
balance of which, to wit, $2,211.81, she loaned to her brother-in-law, 
M. B. Crigler, of Cheraw, South Carolina, upon his promissory note, 
without endorsement, and without taking any security therefor. M. B. 
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Crigler is now insolvent. Irma R. Howard received interest upon the 
note of M. B. Crigler from the date of its execution to 1 September, 
1933, which she expended for the care and maintenanze of her ward, 
and that such expenditure, though without court authority, was reason- 
able and necessary for her ward’s welfare. 

3. Irma R. Howard was removed as guardian of Frank Briggs How- 
ard, for sufficient cause and after the notice prescrised by law, on 
27 July, 1953, and Joseph LB. Cheshire, Jr., was thereupon appointed 
and qualified as the guardian of Frank Briggs Howard. 

4. The defendant Irma R. Howard had been grossly neghgent in the 
management of the estate of her ward, Frank Briggs Howard. 

5. The answers of the defendants M. G. Jones and A. M. Moore do 
not constitute a valid defense to the action. 

6. Irma R. Howard has property which should be applied pro tanto 
to the satisfaction of this judgment. 

It is now therefore considered, ordered, and adjudged by the court 
that the plaintiff Joseph B. Cheshire, Jr., guardian of Frank Briggs 
Howard, have judgment against and recover from Irma R. Howard, as 
principal, and M. G. Jones and A. M. Moore, as sureties, jointly and 
severally, the sum of $4,666.67, the penalty of their bond, the same to 
be discharged upon the payment of the sum of $2,333.83, with interest 
thereon from 1 September, 1933, compounded annually, until paid, 
together with the costs of this action. 

It is further considered, ordered, and adjudged by the court that as 
between the defendants herein, without affecting the right of the plain- 
tiff to recover of all the defendants herein in accordance with the judg- 
ment hereinbefore pronounced, Robert N. Simms, Jr., be appointed re- 
ceiver in this action to take into his possession all the property, both 
real and personal, tangible and intangible, of the defendant, Irma R. 
Howard, and sell and collect upon the same, or so much thereof as may 
be necessary for the satisfaction of this judgment, including the costs 
and expenses of this action, and the reasonable costs and expenses of the 
receiver as the same may be allowed by the court. The receiver shall 
have all the power conferred upon receivers by statute in such cases. 
The bond of the receiver is fixed at $250.00, to be approved by the clerk 
of the court. 

Execution shall not issue herein for a period of six months from this 
date if the defendants M. G. Jones and A. M. Moore shall, within ten 
days, execute and deliver to the clerk of this court sufficient bond, to be 
approved by him, in the penal sum of $4,666.67, conditioned upon the 
payment of this judgment in full, principal, interest, and costs. The 
court reserves the right to further suspend execution against the defeud- 
ants upon a proper showing.” 
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The defendants M. G. Jones and A. M. Moore excepted to the fore- 
going judgment, and appealed to the Supreme Court, assigning errors 
based upon their exceptions to the admission of evidence, to the findings 
of fact, and to the judgment. 


Paul F, Smith for plaintrff. 
Weisntr Farmer for defendant M. G. Jones. 
Simms & Simms for defendant A. A. Moore. 


Connor, J. On their appeal to this Court, the defendants M. G. 
Jones and A. M. Moore contend: 

1. That there was error in the finding by Judge Grady that the 
defendant Irma R. Howard qualified as guardian of Frank Briggs 
Howard before the clerk of the Superior Court of Wake County on 
11 February, 1925, for that it appears from the record in the proceed- 
ing entitled, “In the matter of Frank Briggs Howard, a minor,” that the 
said defendant did not, before the commencement of this action, sign 
either the application for her appointment as such guardian or the oath 
appearing in said record; 

2. That there was error in the holding by Judge Grady that the 
defendants M. G. Jones and A. M. Moore, who signed the bond sued on 
in this action as sureties, are liable on said bond, notwithstanding the 
failure of the defendant Irma R. Howard, who is named in said bond 
as principal, to sign the same; 

3. That there was error in the holding by Judge Grady that the facts 
alleeed in the answers filed by the defendants M. G. Jones and A. M. 
Moore are not sufficient to constitute a defense to this action, and that 
for that reason evidence tending to support the said allegations was 
irrelevant. 

The allegations in the answers are to the effect that each of said 
defendants signed the bond sued on in this action as surety on the assur- 
anee that the defendant Irma R. Howard would sign the same as prin- 
cipal, and that said bond would not be effective as to said defendants, or 
either of them, unless and until the said Irma R. Howard ,had signed 
the same as principal. ; 

Each of these contentions is presented to this Court by assignments of 
error duly made by appellants on this appeal. Neither of them can be 
sustained. 

1. The first contention cannot be sustained because all the evidence 
on the hearing before Judge Grady shows that the defendant Irma R. 
Howard was appointed by the clerk of the Superior Court of Wake 
County, upon her appheation, as guardian of Frank Briggs Howard, 
her infant son, on 11 February, 1925, and that after such appointment 
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and pursuant thereto, she received the sum of $2,333.33 as guardian of 
the said Frank Briggs Howard, and undertook to perform her duties 
as such guardian. Prior to her appointment, she had filed the bond sued 
on in this action. This bond is signed by the defendants M. G. Jones 
and A. M. Moore, as sureties, and is duly recorded in the office of the 
clerk of the Superior Court of Wake County. She does not deny the 
validity of her appointment, or her ability as guardian of her ward. 
She has not appealed either from the judgment against her by default 
and inquiry or from the judgment that plaintiff recover of her as prin- 
cipal in the bond the sum of $2,333.33, with interest and costs. Neither 
of the appealing defendants can challenge in this actior. the validity of 
the appointment or qualification of the defendant Irma R. Howard as 
guardian of Frank Briggs Howard, or deny her liability for her breach 
of the bond sued on in this action. 

The failure of the clerk of the Superior Court of Wake County to 
require the defendant Irma R. Howard to sign the application for her 
appointment as guardian, or to sign the oath appearing in the record, 
is an irregularity, for which no excuse or explanation appears in the 
record; such irregularity, however, does not render the appointment 
void as against the defendant Irma R. Howard, or as against the de- 
fendants M. G. Jones and A. M. Moore. The bond contains a recital 
to the effect that the defendant Irma R. Howard had been appointed 
by the clerk of the Superior Court of Wake County as guardian of 
Frank Briggs Howard, a minor. This recital is conclusive on the de- 
fendants M. G. Jones and A. M. Moore. They are estopped by the 
recital in the bond which they signed as sureties from denying in this 
action the validity of the appointment or qualification of their principal 
as guardian of her ward. State ex rel. Barnes v. Lewis, 73 N. C©., 138. 
In that case it was held that the defendant was estopped by the recital 
in the bond which he had signed as surety to deny that the principal in 
the bond had been rightfully appointed as guardian. 

2. The second contention cannot be sustained because there is no 
statute in this State which requires a guardian of an infant, who has 
been appointed by a court of competent jurisdiction to sign the bond 
which such guardian is required by statute to file with the court before 
he is permitted to receive property belonging to the estate of his ward. 
It is provided by statute that “every guardian of an estate, before letters 
of appointment are issued to him, must give bond payable to the State, 
with two or more sufficient sureties, to be acknowlecged before and 
approved by the clerk of the Superior Court, and to be jointly and 
severally bound.” C.S., 2162. Such bond must be reco:ded in the office 
of the clerk of the Superior Court by which the guardian was ap- 
pointed. C. 8., 2163. 
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The bond in the instant case was signed by the defendants M. G. 
Jones and A. M. Moore, and acknowledged by them before the clerk of 
the Superior Court of Wake County. It was duly recorded in the office 
of said clerk. The bond was executed by the sureties and recorded by 
the clerk in strict compliance with the statute. 

Undoubtedly, the statute contemplates that the bond shall be signed 
and acknowledged by the guardian as principal, as well as by the sure- 
ties. The acceptance and approval of the bond by the clerk of the 
Superior Court without the signature of the guardian as principal is an 
irregularity, but such irregularity does not render the bond void either 
as to the principal or as to his sureties. Both the guardian and the 
sureties are bound—the guardian because he has filed the bond with 
the court, the sureties because they have signed the bond. See Comrs. 
v. Inman, 203 N. C., 542,166 S. E., 519; 8. v. Bradsher, 189 N. C., 401, 
127 8. E., 3849. 

The law appheable to this contention, as settled by judicial decisions, 
is stated in Stearns on the Law of Suretyship (4th Ed.), paragraph 
149, as follows: 

“The omission of the name of the principal as one of the signers of 
an official bond, even where his name appears in the body of the instru- 
ment as an obligor, is a mere technical defect and will not release the 
surety, except in those cases where the surety signs upon condition, 
known to the obligee, that the bond is not to take effect until signed by 
the principal. The sureties are not injured by the failure of the prin- 
cipal to sign; if they are compelled to pay the penalty of the bond 
because of the default of the principal, they can recover the amount 
back from the principal whether he signed the bond or not. When the 
bond is accepted and approved without the signature of the principal, 
and the latter enters upon his office by reason of the reliance of the 
obligee upon the bond, it would be giving the sureties the benefit of the 
contract without imposing its burdens to permit them to escape la- 
bility.” This statement of the law is fully supported by the decisions 
cited in the notes. 

3. The third contention cannot be sustained because it is not alleged 
in the answers by whom the assurance on which the defendants relied 
was given. It is not alleged that the clerk of the court gave the assur- 
anee, or that he was informed that the sureties had signed the bond 
conditionally. Even if it had been so alleged, it is doubtful whether 
the clerk of the court, who was required to approve and who did approve 
the bond, had the power to accept the bond conditionally. See &. v. 
Bradsher, supra. It is significant that in this case the appointment of 
the guardian was made on the same day that the bond was signed by 
the appealing defendants. 
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It is said in the brief filed in this Court for the appellants that this 
is a hard case. So it is. It is hard for the defendants to be called 
upon to answer for the default of the guardian, who is the mother of 
her ward. It would be equally as hard, however, if the ward should 
lose the money which was paid to his guardian to compensate him, in 
some measure, for the death of his father. The defendants voluntarily 
assumed liability for such loss as should result from the default of the 
guardian and cannot justly complain that the law now requires them to 
discharge their liability. There was no evidence tending to show that 
the sureties in this case were prejudiced by the irregularities appearing 
in the record. For that reason, the irregularities are immaterial. 

We find no error in the judgment. It is 

Affirmed. 





J. O. COBB vy. DIBRELL BROTHERS, INC., anp VENABLE TOBACCO 
COMPANY, INC., GARNISHEBR, 


(Filed 28 January, 1935.) 


1. Contracts A b— 


The essential elements of a valid contract of sale are a completed and 
communicated offer and an acceptance in the exact terms thereof. 


2. Contracts F c-~-Conflicting evidence as to agreement to sell held for 
jury. 

Plaintiff offered evidence tending to show that plainti:t’s father, acting 
in behalf of plaintiff, offered to purchase certain stock at a stipulated 
price, and that defendant accepted the offer, and that at the time defend- 
ant understood that plaintiff was purchasing the stock: Held, the evi- 
dence was sufficient for the jury upon the question of the existence of a 
valid contract, although defendant offered evidence that at the time of the 
alleged agreement he thought he was dealing solely with plaintiff’s father. 


8. Contracts A b— 
The agreement of the parties gives rise to a contract unaffected by 
what either party thought the agreement to be. 
4. Trial B f— 


Where part but not all of a letter offered in evidence is competent, it is 
the duty of the objecting party to point out the objection at the time and 
request the court to properly restrict its admission. 


5. Contracts D b— 

In this case held there was no evidence of abandonment of the contract 
in suit by any of the recognized and accepted methods pointed out in 
Bizler v. Britton, 192 N. C., 199. 

6. Principal and Agent C e-— 


An undisclosed principal may maintain an action to enforce a contract 
made by his agent in his own name. 
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Crvin action, before Cranmer, J., at September Term, 1934, of 
DvurHAM. 

The Venable Tobacco Company is a corporation doing business in 
Durham. J. 8S. Cobb owned 130 shares and his son, the plaintiff J. O. 
Cobb, owned 100 shares of the capital stock of said corporation. This 
stock had been hypothecated to secure a loan from the First National 
Bank of Durham. The bank failed on or about 18 January, 1932. 
Thereafter, the receiver of said bank, in an effort to liquidate the assets, 
was desirous of disposing of said stock, and approached the Standard 
Investment Company of Durham for the purpose of effecting a sale. 
The defendant Dibrell Brothers is a corporation, doing business in 
Danville, Virginia, and was a stockholder of the Venable Tobacco Com- 
pany. On 8 November, 1932, the Standard Investment Company wrote 
a letter to Dibrell Brothers stating that the Standard Investment Com- 
pany had for sale 230 shares of Venable Tobacco Company stock and 
solicited a bid thereon. In response to said letter Dibrell Brothers 
wrote, on 9 November, 1932, that it might, “however, be induced to pay 
$5.00 a share for this stock.” Thereupon, the Investment Company 
agreed to sell the 230 shares to the defendant Dibrell Brothers. How- 
ever, in closing the transaction the Investment Company found that 100 
shares of the stock were not properly endorsed to the First National 
Bank, and on 18 November, 1932, advised Dibrell Brothers of that fact. 
The said defendant advised that it could not accept the certificates unless 
properly endorsed. Thereafter, the Investment Company forwarded to 
the defendant Dibrell Brothers 130 shares of said stock standing in the 
name of J. S. Cobb and the attached draft was paid. Subsequently, 
the defective endorsement for the 100 shares standing in the name of 
plaintiff J. O. Cobb was corrected and on 7 December, 1932, the Invest- 
ment Company forwarded to the defendant Dibrell Brothers Certificate 
No. 8 for 100 shares of said stock, issued in the name of plaintiff J. O. 
Cobb, and the attached draft was paid. 

J. S. Cobb, father of the plaintiff, said at the trial: “I had 130 
shares of that stock pledged with the First National Bank against our 
loan. The stock was sold withaut my knowledge. . . . JI found out 
Dibrell Brothers had bought it. I called up Colonel Carrington and 
told him . . . that I would like to have the stock back, that is, 130 
shares. He said, ‘All right” . . . Hetold me Dibrell Brothers had 
paid $5.00 a share for it. He agrced to sell it to me for the same 
price. The stock was delivered to the bank. . . . I found out just 
after this stock had been delivered to me that it also bought 100 shares 
belonging to James (plaintiff J. O. Cobb); so I called Colonel Carring- 
ton and told him the stock was sold without his knowledge and that we 
would like to have it back. He said, all right, we could have it back. 
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He stated that Dibrell Brothers paid the same for it they did for mine. 
As soon as I found out that they got this stock I called him 
right away. I don’t think that 100 shares of stock had been delivered 
to Dibrell Brothers, Inc., at the time I called Colonel Carrington. I am 
not sure at all when they bought it. . . . I told Colonel Carrington 
that the 100 shares of stock belonged to my son, James OQ. Cobb. 
I told him when I called him it was Jim’s stock. Colonel Carrington 
said he could have the 100 shares of stock back. I mean by that 
that he could have it back just as I got mine back, at the price he 
bought it at. By he I mean Jimmie (plaintiff J. O. Cobb). All the 
correspondence I remember with Dibrell Brothers, Inc., through any 
of its officers regarding the 100 shares of stock was writing to Colonel 
Carrington and thanking him for letting us have the stcck.” On 1 De- 
cember, 1932, Dibrell Brothers wrote J. S. Cobb in part as follows: 
“We suggest, however, in order to get it out of their hands to allow 
them to forward it to us, and we in turn will be glad to let you have it 
back,” ete. J. S. Cobb, replying to said letter, stated: “I am turning 
your letter over to my son, J. O. Cobb, and he will write you how he 
prefers to handle same,” ete. 

On 7 August, 1933, J. S. Cobb wrote a letter to Dibrell Brothers in 
part as follows: “I am advised by my son, James O. Cobb, that you 
have until the present time refused to deliver to him the 100 shares of 
stock of Venable Tobacco Company at $5.00. . . . You must re- 
member the agreement which we had to the effect tha: you would let 
us have the stock upon payment of the sum of $5.00 per share, with 
accrued interest, which represented the cost to you under the terms of 
your bid to Standard Investment Company. One hundred and thirty 
shares was for me and the remaining 100 shares was for my son, James 
O. Cobb. I know that you understood this at the time we were dis- 
cussing the matter. . . . Therefore, I am writing tc request that in 
keeping with the terms of your agreement that you deliver the stock to 
my son or forward same to me so that I may deliver it to him,” ete. 

The record shows that when the foregoing letter was identified by 
counsel for the plaintiff, and that Mr. J. S. Cobb testified that the 
signature was in his handwriting, the defendant objected. The objec- 
tion was overruled and exception taken. Thereafter the letter was 
offered in evidence by the plaintiff and no objection to the letter itself 
or its contents appears in the record. The witness J. {. Cobb further 
testified on cross-examination that Colonel Carrington, of defendant 
Dibrell Brothers, stated in a telephone conversation that “James (plain- 
tiff J. O. Cobb) could have it, plus interest. . . . He agreed to let 
Jim and not me have the stock for $5.00, the 100 shares. I was not 
asking it for myself. I was asking him to let James have it back. 


N.C.] FALL TERM, 1934. 575 


Cops v. DIBRELL BROTHERS, INC. 





He said he would, and I told him it was James’ when I called him. 
If it had been mine it would have come back with the 130 shares.” 

The plaintiff J. O. Cobb testified, without objection: “My father 
was acting as my agent and negotiated with Dibrell Brothers Inec., for 
the purchase of 100 shares of stock that had previously stood upon the 
books of Venable Tobacco Company in my name. My father told me 
of the conversation that he had with Colonel Carrington regarding this 
stock. He told me he talked to him over telephone and Colonel Car- 
rington agreed to let me have the stock back.” 

Several letters appear in the record written by the parties, and finally, 
on 8 July, 1933, the defendant Dibrell Brothers wrote to the plaintiff 
J. O. Cobb, stating in substance that they would not deliver the 100 
shares of stock to the plaintiff at $5.00 per share for the reason, among 
others, that at the time they made the agreement with J. 8S. Cobb, 
father of the plaintiff, for the purchase of the stock the company was 
of the opinion that their contract to sell was with the father exclusively, 
and that, therefore, they had made no offer to sell the stock to the plain- 
tiff except upon condition that the plaintiff would pay to the Venable 
Tobacco Company a certain sum which he owed to that corporation. 

Thereafter, the plaintiff brought the present suit against the defend- 
ants, setting out the contract and requesting specific performance 
thereof, or in the event that specific performance could not be had, that 
the plaintiff recover damages for the value of said stock. The defend- 
ant Dibrell Brothers filed an answer denying the contract as alleged by 
the plaintiff, and alleging that it did not deal with J. 8. Cobb as agent 
for the plaintiff, and that the agreement was without consideration. 

At the trial the defendant Dibrell Brothers stipulated in open court 
“that if the issues are answered in favor of plaintiff that it is ready, 
able, and willing to make delivery of the stock in question.” 

The following issues were submitted to the jury: 

1. “Did the defendant Dibrell Brothers, Inc., contract and agree to 
sell and deliver to the plaintiff J. O. Cobb one hundred shares of com- 
mon stock of the Venable Tobacco Company at five dollars per share, 
and accrued interest at the rate of 6 per cent per annum from 8 Decem- 
ber, 1932, as alleged in the complaint?” 

2. “If so, did the defendant Dibrell Brothers, Inc., breach said con- 
tract?” 

3. “If so, was the plaintiff, at the time of said breach and within a 
reasonable time after said agreement, ready, able, and willing to comply 
with the terms of said contract ?” 

4, “Ts the plaintiff entitled to have said one hundred shares of com- 
mon stock of the Venable Tobacco Company delivered to him by the 
defendant Dibrell Brothers, Inc., upon the payment of five dollars per 
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share, and accrued interest at the rate of 6 per cent per annum from 
8 December, 1932, as alleged in the complaint?’ 

The jury answered all of the issues “Yes,” and from judgment upon 
the verdict the defendant Dibrell Brothers appealed. 


Basil M. Watkins and Fuller, Reade & Fuller for plaintiff. 
Hedrick & Hall and Harris, Harvey & Brown, of Danville, Va., for 
Dibrell Brothers, Inc. 


Brocpen, J. The chief questions of law presented for solution are 
as follows: 

1, Was there any competent evidence of a valid contract of sale of 
the shares of stock in controversy to the plaintiff ? 

2. Was such contract abandoned or relinquished ? 

3. Did the trial judge correctly instruct the jury? 

It is familiar learning that offer and acceptance are the essential ele- 
ments of a valid contract of sale. The offer must be complete, communi- 
cated and accepted in its exact terms. Rucker v. Sanders, 182 N. C., 607, 
109 S. E., 857; Overall Co. v. Holmes, 186 N. C., 428, 119 S. E., 817; 
Gravel Co. v. Casualty Co., 191 N. C., 313, 1381 8. E., 754; Dodds v. 
Trust Co., 205 N. C., 153, 170 S. E., 652. 

Manifestly there was sufficient evidence of a valid contract of sale to 
be considered by a jury. Conceding that the defendant Dibrell Brothers 
thought at the time that they were dealing with the father, nevertheless 
his testimony was unequivocal that positive notice was given that he was 
dealing for his son, the plaintiff in this action. Moreover, a contract 
does not result from what either party thought about the transaction, 
but rather upon what both parties agreed. Brunhild v. Freeman, 77 
N. C., 128; Building Co. v. Greensboro, 190 N. C., 501, 130 8. E., 200; 
McCain v. Ins. Co., 190 N. C., 549, 180 8. E., 186. 

The defendant excepted to the introduction of a letter written by 
J. S. €obb to the defendant Dibrell Brothers, dated 7 August, 1933, in 
which Cobb recites the agreement between the parties. Of course, this 
letter, perhaps, contains certain assertions favorable to p.aintiff’s theory 
of the case, but manifestly portions of the letter were competent as cor- 
roborating evidence. It is the duty of a party objecting to evidence 
which is competent for some purposes but not for all, to ».oint the objec- 
tion at the time it is taken and to request the court to properly restrict 
it. Barnhardt v. Smith, 86 N. C., 473; Smiley v. Pearce, 98 N. C., 185, 
38. E., 681; Dunn v. Lumber Co., 172 N. C., 129, 90 S. E., 18; Single- 
ton v. Roebuck, 178 N. C., 201, 100 S. E., 313. 

There was no evidence that the contract had been abandoned in ac- 
cordance with any of the recognized and accepted methods pointed out 
in Bizler v. Britton, 192 N. C., 199, 134 S. E., 488. 


Ce 
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The defendant excepted to a certain instruction given the jury by the 
trial judge to the effect that an agent may bind his principal and the 
other contracting party without disclosing the fact of agency. This 
instruction was pertinent to a contention made by the appealing defend- 
ant that it was under the impression it was dealing with the father, 
J. S. Cobb, and not the plaintiff J. O. Cobb. The appleable principle 
of law was tersely stated in Williams v. Honeycutt, 176 N. C., 102, 96 
S. E., 730, as follows: “The right of a principal to maintain an action 
to enforce a contract made by his agent in his own name without dis- 
closing the name of the principal is well settled.” 

There are other exceptions in the record, but the Court is of the 
opinion that none of them warrant the overthrow of the judgment. 


Affirmed, 








VIRGINIA-CAROLINA JOINT STOCK LAND BANK v. W. A. WATT, R. B. 
PATTERSON, FOURTH CREEK DRAINAGE DISTRICT, ann PEO- 
PLES LOAN AND SAVINGS BANK. 


(Filed 28 January, 19385.) 


1. Drainage Districts C a—Assessment is not lien against land until due, 
and judgment against district creates no lien on lands therein. 


The owner of land within a drainage district paid the full amount of 
assessments levied against the land by the district. Thereafter judgment 
was cbtained by holders of bonds issued by the district, the full amount 
of the district’s bonds not haying been liquidated by the district from 
collections of assessments therein: Held, the lands of the owner paying 
his assessments were not subject to a lien in violation of warranties in his 
warranty deed, drainage assessments not being a lien upon lands in the 
district until the assessments are due, and the judgment against the dis- 
trict not being a lien on the lands within the district. 


2. Drainage Districts B c—Lands within district are subject to additional 
assessments until district’s original debt for improvements is paid. 
The owner of land within a drainage district paid the full amount of 
assessments levied against the land by the district. Thereafter Judgment 
was obtained by holders of bonds issued by the district, the full amount 
of the district’s bond not having been liquidated by the district from 
collection of assessments therein: Held, the land of the owner who had 
paid his assessments was subject to additional assessments, the lands in 
the district being liable until the original bond issue for making the im- 
provements or indebtedness ineurred therefor is paid in full, C. S., 5852, 
and the owner was liable for such additional assessments as might be 
levied against the lands under his contract with a party purchasing the 
land from him. 
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N. C. Code, 5873 (g), is held not to affect the Hability of lands within a 
drainage district for additional assessments necessary to pay a judgment 
against the district rendered prior to the effective date of the statute for 
improvements theretofore made by the district. 


Crvin action, before Harding, J., at June Term, 1934, of Trepext. 

The rights of the parties were submitted to the trial judge upon an 
agreed statement of facts and a contract between the parties made a 
part thereof. The chronology of facts is substantially as follows: 

1, The Fourth Creek Drainage District was properly and legally or- 
ganized by a final judgment on 15 May, 1911, and the drainage work 
was completed prior to 22 January, 1915. Seventy-five and seven-tenths 
acres of land in controversy hes within the boundaries of the district. 

2. On 1 January, 1913, bonds were issued by the district in the sum of 
$25,000. These bonds were placed as collateral to a note given by the 
district for money borrowed from the First National Bank, which said 
note was renewed from time to time and as assessments were collected 
the principal was reduced. 

3. That Dr. W. W. Wilhelm owned the land in controversy, and on 
28 February, 1917, duly paid the sum of $1,896.96 to the proper officers 
of the drainage district, “which represented this particular land’s full 
and complete proportionate part of the indebtedness, including the 
expense and cost of the Fourth District Drainage District.” 

4. The plaintiff Land Bank, for the sum of $4,800, and in pursuance 
of such agreement, executed and delivered to said defendar.ts a deed with 
full covenants and warranties, conveying said property. In examining 
the title to the property, counsel for Watt and Patterson discovered that 
a portion of the land, to wit, 75.7 acres, lay within the boundaries of the 
drainage district, and that the People’s Loan and Savings Bank had 
secured Judgment against said district amounting to $7,248.66, which 
judgment was duly docketed. The amount of the judgment represented 
the balance due on the bond issue hereinbefore mentioned. 

5. The original assessment was made against the land within the dis- 
trict about 1915, and no further assessment has been made or levied 
against the property for any purpose, and “that all assessments which 
have ever been levied or made against this property, . . . due and 
payable to the Fourth Creek Drainage District for the payment of cost 
and expense of improvements have been fully paid and savisfied.” 

6. Watt and Patterson refused to accept the deed, ard the parties 
entered into a written contract. This contract was made on 28 October, 
1933, by and between Watt and Patterson and the Virginia-Carolina 
Joint Stock Land Bank. This instrument recites the judgment of the 
People’s Loan and Savings Bank against the drainage dis:rict, and fur- 
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ther, that “the parties of the first part (Watt and Patterson) contend 
that the lands hereinbefore mentioned are located within the boundaries 
of said district, and are liable for certain assessments which should be 
made to provide for payment of the indebtedness of said district, and 
the said Virginia-Carolina Joint Stock Land Bank contends that the 
said land is not within the boundaries of said district, and is not lable 
for any assessment, or for the indebtedness of any drainage district.” 

It was further recited that the Land Bank had deposited the sum of 
£559.68 with the clerk of the Superior Court upon the following con- 
ditions: 

(a) “The Land Bank . . .. shall, within 60 days, . . . imsti- 
tute legal action for the purpose of having determined whether there 1s 
any lability against the land hereinbefore referred to on account of any 
drainage assessment or indebtedness due by the Fourth Creek Drainage 
District, if there is such a district in existence.” 

(b) “That the clerk, . . . after the deterniination of liability of 
the . . . Land Bank under the warranties contained in its deed 

on account of any liability, if such exists, shall, if it is finally 
Seale determined that the said land is liable, pay over to the parties 
of the first part (Watt and Patterson) the said sum of #559.68. 
If it is finally judicially determined that there is no hability, as herein- 
before recited, . . . then the . . . clerk shall pay over to the 
Land Bank the amount of $559.68 deposited under this agree- 
ment.” 

(c) “In the event that lability 1s established, but the same does not 
amount to the total of deposits hereunder made, then the clerk shall 
pay to the parties of the first part (Watt and Patterson) the amount of 
liability, aud any amount remaining shall be paid by him to the 
Land Bank.” 

Within the time specified in the agreements between the parties the 
Land Bank instituted this action. The defendants Watt and Patterson 
filed a motion praying that the drainage district and the People’s Loan 
and Sayings Bank, the judgment creditor, be made parties. 

The question was heard by the trial judge, who was of the opinion, 
and so adjudged, that the judgment against the drainage district ‘“con- 
stitutes an encumbrance against the property in question in contempla- 
tion of the warranties contained in the Land Bank deed to W. A. Watt 
and R. B. Patterson, . . . and the simultaneous contract entered 
into by the Land Bank and W. A. Watt and R. B. Patterson, dated 
28 October, 1933.” It was further adjudged that the defendants Watt 
and Patterson were entitled to the possession of the sum of $559.68 held 
in escrow by the clerk of the Superior Court under the agreement here- 
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inbefore mentioned. The trial judge also approved the order of the 
clerk making the drainage district and judgment creditor parties to the 
action. 

From judgment so rendered the plaintiff Land Bank appealed. 


W. A. Worth and C. H. Dearman for plaintiff. 

Scott & Collier for Watt and Patterson. 

P,P. Dulin for Fourth Creek Drainage District and People’s Loan 
and Savings Bank. 


Brocpen, J. The decisive questions of law are: 

1. Does the judgment of the People’s Loan and Savings Bank against 
the Fourth Creek Drainage District constitute a lien o7 encumbrance 
upon that portion of the land within the district and within the con- 
templation of the warranty clause in the deed ? 

2. Is the land liable or subject to further assessment ? 

Drainage assessments are “charges” attaching to the laud as they fall 
due from time to time, and follow the land until all heve been liqui- 
dated. They are not liens upon land until levied and due. Hence, 
unmatured drainage assessments are not within the boundaries of a war- 
ranty clause of a deed duly executed and delivered by the owner of land 
within such district to a purchaser. Pate v. Banks, 178 N. C., 189, 
100 &. E., 251; Branch v. Saunders, 195 N. C., 176, 141 8. E., 583; 
Carawan v. Barnett, 197 N. C., 511, 149 S. E., 740. Nor would a 
judgment against a municipal corporation constitute a hen upon the 
real estate of an owner of land within the boundary or geographical 
area of such corporation. 

The foregoing authorities answer the first question of law “No.” 

The statutes covering assessments and bond issues for drainage dis- 
tricts are C. §., 5351 to 53874. C. 8., 5352, provides, in part: “Any 
landowner in the district not wanting to pay interest on the bonds may, 
within fifteen days after the publication of such notice, pay to the 
county treasurer the full amount for which his land is hable, to be 
ascertained from the classification sheet and certificate of the board 
showing the total cost of the improvement, and have his lands released 
from liability to be assessed for the improvement; but such land shall 
continue liable for any future assessment for maintenance or for any 
increased assessment authorized under the law.” It is obvious that the 
drainage statutes impose lability upon the land within the district until 
the original bond issue for making the improvements or indebtedness 
incurred therefor has been paid. 

The contract between the parties undertakes to provide for such lia- 
bility accruing in the future, and it seems to be the intent of the agree- 
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ment, as construed by the court, to safeguard the purchaser against such 
liability arising on a reassessment of the land as provided by statute. 
Therefore, the Court is of the opinion that the land within the district 
remains lable for the indebtedness originally created for making the 
improvement, and that the Land Bank, by virtue of the terms of the 
contract, has deposited with the clerk of the Superior Court the speci- 
fied sum of money to cover such liability. 

The Land Bank relies upon C. S., 53873 (g). However, this act was 
passed in 1933, and is not deemed to affect the rights of the parties as 
disclosed by the record in the present case. 

Afhrmed. 





MABEL T. COLSON y. THE STATE MUTUAL LIFE ASSURANCE 
COMPANY OF WORCESTER, MASSACHUSETTS. 


(Filed 28 January, 1935.) 


1. Insurance K a—Iocal agent's knowledge that insured had diabetes at 
time of application for reinstatement of policy held imputed to iIn- 
surer. 

In the absence of fraud or collusion on the part of the local agent of 
insurer, knowledge of the local agent accepting insured’s application for 
reinstatement of the policy that insured was then suffering with diabetes, 
is imputed to insurer and is a waiver of the provisions of the application 
for reinstatement signed by insured that he had not suffered from any 
disease whatsoever for the past twelve months, and that the truth of the 
statements in the application was made the basis for reinstatement of the 
poliey, and the evidence in this case was properly submitted to the jury 
under correct instructions from the court. 

2. Appeal and Error J e— 

The admission of evidence over defendant’s objection is held not preju- 
dicial under the facts of this case, the evidence objeeted to not being 
material to plaintiff's right to recover and its admission not being harm- 
ful to defendant. 


Appray by defendant from Jill, Special Judge, and a jury, 16 April 
Term, 1934. From Forsyru. No error. 

The following issues were submitted to the jury and their answers 
thereto: “(1) Did James II. Colson, in the appheation for reinstate- 
ment of the policy sued on, declare that he was then in sound health 
and that during the past twelve months he has had no disease, injury, 
or impairment of health, as alleged? A. ‘Yes.’ (2) Did said James H. 
Colson, at the time he applied for reinstatement of the policy sued on, 
have diabetes, and had he been suffering from such disease within twelve 
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months prior thereto, as alleged in the answer? A. ‘Yes. (3) Did 
James H. Colson know at the time he made said declarations that he 
had diabetes? A. ‘Yes.’ (4) Did the defendant, through its agent, 
E. M. Spivey, at the time of the reinstatement of the »olicy sued on, 
have knowledge that James H. Colson was suffering from diabetes? 
A. ‘Yes! ” 

The court below rendered judgment on the verdict. The defendant 
made numerous exceptions and assignments of error and appealed to 
the Supreme Court. The material ones and necessary facts will be set 
forth in the opinion. 


John C. Wallace and Parrish & Deal for plainttff. 
Manly, Hendren & Womble for defendant. 


Crarkson, J. The defendant adinitted that, pursuart to a written 
application, it, under date of 3 April, 1931, issued and delivered to 
Jumes Hf. Colson, the husband of the plaintiff, a poliey of insurance 
upon the hfe of the said James H. Colson, No. 388016, in the face 
amount of five thousand dollars ($5,000), the plaintiff Mabel T. Colson 
being the beneficiary therein, and that premiums due 3 January, 1933; 
3 April, 1933; 3 July, 19383; and 38 October, 1933, were duly paid; the 
defendant further admitted that James H. Colson diced in Winston- 
Salem, N. C., on 6 October, 1938, and that due proofs of death were 
filed, and that demand had been made upon it for the payment of the 
face amount of said policy. The policy was offered in evidence. The 
only provision in the policy pertinent to this suit is that with respect 
to relstatement, which reads as follows: “This policy may be rein- 
stated at any tine after default in premium payment, provided it has 
not been surrendered for its cash value, or its extension period expired, 
upon the production of evidence, satisfactory to the company, of the 
insurability of the person whose hfe was insured and the payment of 
all overdue premiums and the payment or reinstatement of any other 
indebtedness to the company under this policy, with simple interest at 
the rate of six per cent per annum.” 

The application for reinstatement is as follows: “Application for 
Reinstatement to State Mutual Life Assurance Company of Worcester, 
Massachusetts, Pohey No. 388016; Premium, $40.55, Due Date, 3 Octo- 
ber, 1953. I hereby make application for reinstatement of the above 
numbered poliey, which lapsed for nonpayment of the premium indi- 
cated; and for the purpose of inducing the company to reinstate said 
pohey I do hereby declare that I am now in sound health and that dur- 
ing the past twelve months I have had no disease, injury, or impair- 
ment of health whatsoever, neither have I consulted nor been treated 
by any physician, surgeon, or practitioner; and that I have made no 
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appheation for life insurance to any company or socicty which was 
rejected, postponed, or modified in kind, amount, or rate. I further 
agree that the truth of the foregoing statements shall be the basis of 
reinstatement of said policy, and the acceptance by the company of the 
premium now in detault shall not be taken as a precedent for future 
similar action. (Signed) James Hardy Colson, Appheant. (Colson) 
written in lead pencil. This application must be dated and witnessed 
when signed. I certify that the foregoing application was signed in 
my presence at Winston-Salem, State of North Carolina, under date of 
28 November, 1932. Witness: E. M. Spivey. This application is re- 
quired if the premium is paid after thirty-one days, but within two 
months of the due date.” 

It is contended by defendant that the statements made by James 
Hardy Colson in the appheation for reinstatement of the policy were 
false. That he was not in sound health, but had diabetes. That the 
defendant company is not estopped or the provision waived by the 
knowledge of the agent of the false answers of the imsured. On the 
other hand, plaintiff contended that E. M. Spivey was an agent of 
defendant company and had full authority to remstate James ILardy 
Colson. That with full knowledge of all the facts, and in the scope of 
his employment, and without fraud or collusion on the part of the 
insured and agent, waived the provision as to diabetes in the applica- 
tion for reinstatemeut, and reinstated the applicant to full benefits under 
the insurance policy. 

The coutroversy waged around the fourth issue, which was mainly 
one of fact. The jury answered this disputed fact from a charge of the 
court below, free from error, in favor of the plaintiff. We do not think 
the verdict and judgment should be disturbed. The defendant, im ts 
brief, states: “The theory upon which the case was tried is that the 
verdict and judgment should be for the defendant upon issues 1, 2, and 
3, unless the knowledge of the agent (Spivey) is imputed to the defend- 
ant. So the principal question is: Under what circumstances Is the 
knowledge of an agent of an insurance company to be imputed to the 
principal?’ On this aspect the court below charged the jury: “With 
reference to the fourth issue, gentlemen, the court instructs you that the 
knowledge of an agent, when acting within the scope of the powers 
entrusted to him, will be imputed to his principal, the company, pro- 
vided there is no fraud or collusion between the insured and the agent. 
Tf there should be fraud or collusion between the insured and the agent, 
then knowledge of the agent would not be imputed to the company, that 
is, the principal.” 

In Laughinghouse v. Insurance Co., 200 N. C., 434 (436), speaking to 
the subject, we find: “It is held that in the absence of fraud or collu- 


584 IN THE SUPREME COURT. [ 207 


IN RE WILL OF PARSONS, 





sion between the insured and the agent, the knowledge of the agent, 
when acting within the scope of the powers entrusted to him, will be 
imputed to the company, though the policy contains a stipulation to the 
contrary. Short v. LaFayette Ins. Co., 194 N. C., 649; Insurance Co. 
v. Grady, 185 N. C., 348.” 

In Trust Co. v. Insurance Co., 201 N. C., 552 (55), we find: 
“Couch, Encyclopedia of Insurance Law, Vol. 6, sec. 1375, states the 
proposition as follows: “\nd a contract for reinstatement of a hfe 
policy is not a new contract; rather, it is merely a waiver of forfeiture, 
so that the original policy is restored and made as effective as if no 
forfeiture had occurred, unless the contract for reinstatement is itself 
tainted with such fraud as would justify the company in repudiating.’ ” 

Dr. Wingate M. Johnson, a witness for defendant, testified, in part: 
“Until the discovery of insulin diabetes would have a good deal of effect 
towards shortening the normal span of life, but since the discovery of 
insulin, it 1s possible to live out a normal life expectancy.” 

We see no error in the exclusion of the opinion of this doctor as to 
Whether a person who has diabetes has an insurable risk. It was imma- 
terial to the controversy—it may not be amiss to state that the evidence 
is to the effect that Colson did not die of diabetes, but another cause 
wholly apart from this disease. The charge of the court below gave 
all the contentions of the parties to the controversy fairly and charged 
the law applicable to the facts correctly. We see no prejudicial or 
reversible error. 

No error. 





IN RE THE LAST WILL AND TESTAMENT OF ANNIE PARSONS, DECEASED. 
(Filed 28 January, 1935.) 


Wills C d—Fact that paper-writing in testatrix’s handwriting contains 
immaterial, printed words does not render writing invalid as holo- 
graphic will. 

A paper-writing in the handwriting of testatrix, duly proven by three 
credible witnesses, signed by testatrix and found among her valuable 
papers after her death, which paper-writing contains dispositive words 
sufficient to dispose of the estate, is valid as a holograph will, and it is 
not necessary that the writing be dated or show the place of execution, 
N. C, Code, 4181, 4144 (2), and the fact that the paper-writing contains 
printed words not essential to the meaning of the written words does not 
render such paper-writing invalid as a holograph will, and the charge of 
the court on this aspect of the case is held without error. In this case 
the will was written on a printed form for nuncupative wills and there 
was evidence that the written words disposed of the estate in accordance 
with the declared intention of testatrix. 


yt 
Co 
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APPEAL by caveators, from JcElroy, J., and a jury, at July, 1934, 
Term, of Asur. No error. 

Annie Parsons died on 10 April, 1938. On 10 July, 1933, under 
N.C. Code 1931 (Michie), sees. 4131 and 4144, subsee. 2, the purported 
will was.duly probated in common form by the clerk of the Superior 
Court of Ashe County, N. C. 

The purported will is as follows: “In the Name of God Amen. (All 
words and letters in italies being in printed form of purported will.) 
Here a space is cut and removed—71Qx1014. 38rd. I give the Asa 
Weaver old home place to my niece, Luna Wear er, with all the personal 
property house furnishing provided she takes care = my brother George 
W. Weaver during his lifetime. 

“T hereby appoint Winfield A. Weaver, of Piney Creek, Alleghany 
County, North Carolina, to be Executor of this my last Will and testa- 
ment heeby revoking all former Wills by me made. 

“In urtness whereof I have hereunto subscribed my name and affixed 
my seal the 14 day of July, in the year of our Lord, 1922. Witnesses: 
B. C. Waddell, Margaret Rankin—<Annie Parsons. 


“University Hospital, Baltimore, Md. Subscribed by 0000.00... the 
POSE ss ineevnies named in the foregoing Will, in the presence of us and at 
the time of making such subscription, the above instrument was declared 
by the said Testat............ 60! DG nr sausenagant last Will and Testament, and 
each of us, at the request of said Testat.......... TG | See presence 
and in the presence of each other, signed our names as witnesses thereto. 

Oe Reais Srsaaegteaatek TOSI yes crmaradsrontesheapearte Waueecuis 

Eiri ahae eh TRC SU C111 cers tercan feces ocaceetieinasigns 

es shsiyioebeins Mcdecaitas FE GSTC IID sate syietiistiece eatnatteateodananst 


(OVER) 
“On the opposite side appears the following: ‘I want my sister-in- 
P} PP £ , 
law, Ettie King, to have J. O. Parsons... ae 


A caveat was filed by the sister of Annie Parsons, Mary 8S. Phipps, 
et al., and citation was duly issued in accordance w ith law for the heirs 
at law and next of kin of Annie Parsons. The cause was duly trans- 
ferred to the Superior Court on the issue of devisavit vel non. 

The following issue was submitted to the jury and their answer 
thereto: “Is the script or paper-writing offered for probate, and every 
part thereof, except the printed matter and the signatures of the wit- 
nesses, the last will and testament of Annie Parsons, deceased? The 
jury answered the foregoing issue, ‘Yes.’ ” 
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On the verdict, judgment was rendered for propouncers. Caveators 
made numerous exceptions and assigninents of error and appealed to 
the Supreme Court. 


Ira T, Johnson and Grant Bauguess for caveators-apnellants, 
R. A. Doughton and R. F. Crouse for propounder-appellees. 


Crarxson, J. The question presented is whether or not the pur- 
ported will, as set forth in the record, complies with tae requirements 
of law so as to be admitted to probate as a holograph will, under N. C. 
Code 1931 (Michie), sec. 4131 and sec. 4144, subsec. 2. We think so, 
under the facts and circumstances of the case. 

Section 4131 is as follows: “No last will and testament shall be good 
or sufficient in law to convey or give any estate, real or personal, unless 
such last will shall have been written in the testator's lifetime, and 
signed by him, or by some other person in his presence and by his direc- 
tion, and subscribed in his presence by two witnesses at least, no one of 
whom shall be interested in the devise or bequest of the estate, except 
as hereinafter provided; or, unless such last will and testament be found 
among the valuable papers and effects of any deceased person, or shall 
have been lodged in the hands of any person for safe-keeping, and the 
same shall be in the handwriting of such deceased person, with his name 
subscribed thereto or inserted in some part of such will; and if such 
handwriting shall be proved by three credible witnesses, who verily 
believe such will and every part thereof is in the handwriting of the 
person whose will it appears to be, then such will shal. be sufficient to 
give and convey real and personal estate.” 

Sec. 4144, subsec. 2, is as follows: “In case of a holograph will, on 
the oath of at least three credible witnesses, who state that they verily 
believe sueh will and every part thereof is the handwriting of the per- 
son whose will it purports to be, and whose name must be subscribed 
thereto, or inserted in some part thereof. It must further appear on 
the oath of some one of the witnesses, or of some other credible person, 
that such will was found among the valuable papers and effects of the 
decedent, or was lodged in the hands of some person for safe-keeping.” 

The following is in the handwriting of Annie Parsons and found 
among her valuable papers: “3rd. I give the Asa Weaver old home 
place to my niece, Luna Weaver, with all the personal property house 
furnishing provided she takes care of my brother George W. Weaver 
during his lifetime. . . . Annie Parsons.” 

The court below, among other things, charged the jury as follows: 
“The paper must be in the handwriting of the deceased. This is to 
identify the testator and to form the casual connection between the 
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writer and the writing and to prevent the possibility of change and 
alterations without consent of the testator. The name of the testator 
must be subscribed to the paper or inserted in some part thereof, and 
this is also for identification of the testator, and to furnish evidence of 
the paper being a completed instrument. 

“Tt is said that the provisions of the statute are, of course, mandatory 
and not directory, and, therefore, there must be a strict comphance 
with them before there can be a valid exeeution and probate of a holo- 
graph script as a will; but this does not mean that the construction of 
the statute should be so rigid and binding as to defeat its clear expressed 
purpose. It must be construed and enforced strictly, but at the same 
time reasonably. 

“(When all the words appearing on a paper in the handwriting of the 
deceased person are sufficient to constitute a last will and testament, the 
mere fact that other words appear thereon, not in such handwriting, but 
not essential to the meaning of the words in such handwriting, cannot 
be held to defeat the intention of the deceased, otherwise clearly ex- 
pressed, that such paper-writing is and shall be her last will and testa- 
ment. There is no statutory requirement in this State that the holo- 
graph seript shall be dated, or shall show the place where it was exe- 
cuted by the testator.)” 

To the latter part of the charge, in parentheses, the caveators ex- 
cepted and assigned error. This exception and assignment of error 
cannot be sustained. 

Inre Will of Lowrance, 199 N. C., 782 (785), it is said: “When all 
the words appearing on a paper in the handwriting of the deceased 
person are sufficient, as in the instant case, to constitute a last will and 
testament, the mere fact that other words appear thereon, not in such 
handwriting, but not essential to the meaning of the words in such 
handwriting, cannot be held to defeat the intention of the deceased, 
otherwise clearly expressed, that such paper-writing is and shall be his 
last will and testament. There is no statutory requirement i tlus 
State that the holograph script shall be dated or shall show the place 
where 1t was executed by the testator. The words in print appearing 
on the sheets of paper propounded in the instant case are surplusage. 
They are not essential to the meaning of the words shown by three 
credible witnesses to be in the handwriting of Mrs. 8. A. Lowrance. 
These words, without the printed words, are sufficient to constitute a 
testamentary disposition of property, both real and personal.” 

The above case, we think, supports the charge of the court below 
and is similar to the present case. See discussion of the law in differ- 
ent states, in Page on Wills, Ist Volume, 2d Edition, see. 367, pp. 
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It was in evidence that Annie Parsons had a brother, George W. 
Weaver. She owned a place known as the Asa Weaver old home place, 
on which she and her brother, George, lived. George had lived with 
her about 26 vears and was about 75 years of age. George’s mind was 
not good and he lived in the old storehouse in the yard, about 100 feet 
from the house. Annie Parsons looked after him. Luna Weaver is a 
niece, who, when she taught school in the county, boarded with her aunt. 

Dewey Eller testified, in part: “I heard Mrs. Parsons say during her 
lifetime, after she came back from the hospital, that she stopped at 
Ettie King’s and was not treated right, and she was afraid she would 
not treat her brother, George, right, and that she changed her will. 
And I heard her say that she did not want Charlie and Chester Phipps 
to have anything she had.” 

The charge of the able and learned judge in the court, below was full 
and explicit, covered every phase of the controversy, and explained the 
law applicable to the facts. The only exception to the charge is the 
one above set forth. There was no error in the refusal of the court 
below to give certain special instructions prayed for by caveators. We 
think the issue submitted to the jury correct, under the facts in this case, 
and determinative of the controversy. 

In the judgment of the court below we find 

No error. 





A. F. SAIN, B. Z. SAIN, eT au, v. W. T. LOVE, WADE 8. BUICE, ET at. 
(Filed 28 January, 1985.) 


Banks and Banking H b—Complaint held to allege cause accruing to re- 
ceiver against bank directors and depositors could not maintain action. 


A complaint setting out certain duties of the officers and directors of 
a bank and alleging that defendants, officers and directors of the bank 
in question, brought about a merger of several small banks which re- 
sulted in the insolvency of the parent bank, that defendants loaned 
directly or indirectly to various cfficers and directors sums exceeding 
a half-million dollars, and that defendants wrongfully received or wrong- 
fully permitted employees to receive deposits of plaintiffs and others 
when they knew the bank to be insolvent, and that by reason of defend- 
ants’ wrongful acts as alleged plaintiffs were damaged in the sum of 
their deposits, less a dividend paid by the receiver of the bank, is held 
to state a cause of action accruing to the receiver for wrongful acts 
resulting in loss to the bank, and in the absence of allegation that demand 
had been made upon the receiver to bring the action, defendants’ demurrer 
to the complaint was properly sustained. 
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Civit action, before Oglesby, J., at January Term, 1934, of Lincoxn. 

The plaintiffs named in the complaint are residents of Lincoln 
County, and the defendants were officers and directors of the Commercial 
Bank and Trust Company, which maintained its main office and place 
of business at Gastonia, North Carolina, and which had branch offices 
at Mt. Holly, Lincolnton, Kings Mountain, and Cherryville in said 
State. 

Plaintiffs bring the suit on behalf of themselves and other depositors 
of the bank. JA list of such depositors appears in the complaint and 
numbers approximately two hundred and sixty-five names. This lst 
shows the amount of the deposit of each of said depositors and these 
suns range from $1.79 to $18,814.25. The total of such deposits is 
$149,336.05, 

The pertinent allegations in the complaint may be capitulated as 
follows: 

(A) “That from the date of their qualification as directors and 
ofhcers aforesaid that said defendants assumed and were legally bound 
to perform the duties of said positions for the protection and conserva- 
tion of the assets of said banking institution, and in fact and law the 
corporate powers, business, and property of the said bank were exer- 
eised, conducted, and controlled by the defendants herein named as 
directors of said banking institution, the duties of said positions being 
substantially as follows: 

“To keep closely in touch with all of the affairs of said institution, to 
keep themselves informed about its financial condition, and state of its 
assets and habilities, the condition of its reserve fund, the amount, char- 
acter, and solvency of its loans and discounts, and to so manage and 
superintend its affairs as to prevent a discount or purchase of paper not 
financially good or safe, and at all times to see to it that its reserve was 
maintained in aeeordance with law; and, hkewise, they were responsible 
at stated intervals to examine the discount books and records of said 
institution as to its loans and discounts; that it was further the duty 
of said directors to appoint at all reasonable times proper auditors and 
audit agents for the purpose of having careful and correct accountings 
submitted to said board, and each member thereof, for their personal 
consideration and information, and that it was further the duty of said 
board, and each member thereof, at all times to have direct and first- 
hand information as to the amount of the currency and securities on 
hand, aud to know the value of said securities, and to see to it they were 
kept safely, and that the value thereot was not unreasonably allowed to 
become depreciated by delays or neglect in the collection thereof, and to 
generally supervise all of the activities of said banking institution in 
order that its solvency be sustained, its legal reserve kept intact, and 
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your complainants say that they severally relied upon the defendants as 
such directors in said behalf, and because of said reliance deposited 
their money in said banking institution in the amoujts hereinafter 
stated.” 

(B) “That at the time of the merger of the various tanking institu- 
tions . . . no additional capital was added to the outstanding capi- 
tal. . . . That these plaintiffs are informed and believe that the 
capital stock of all of said banking institutions were impaired at the 
time of the said merger, and that the cash market value of the assets of 
such banks was insufficient to pay their respective habilities to de 
positors and other creditors, . . . and that therefore the said insti- 
tution was insolvent.” 

(C) “That the defendants, acting as board of directors of said parent 
bank, well knew that said institution was insolvent and could only hope 
to remain open for business by a concentrated effort individually and 
collectively . . . to influence the public, and particularly the plain- 
tiffs herein, to deposit money in said insolvent institution, and that in 
furtherance of said organized effort the said defendants, at various times 
and by various and sundry representations, schemes, and untruthful and 
misleading statements as hereinafter set out, caused the public, and 
particularly the plaintiffs herein, to deposit their money as a class, 
namely, unsecured depositors, in said institution.” 

(D) “That in spite of the knowledge on the part of the defendants, 
acting as directors of said parent bank, that the said bank was insolvent, 
unsafe, and without assets sufficient to meet its deposit habilities and 
other creditors at the time of its organization, the defendants continued 
with reckless disregard of the rights of the plaintiffs and the general 


public . . . to operate a banking institution with full knowledge 
that the financial condition of the said institution was hopelessly in- 
volved, . . . and said defendants wrongfully received or wrong- 


fully permitted the employees of the bank to receive deposits in said 
insolvent institution, and particularly the deposits of the plaintiffs. 
That the plaintiffs, at various times between the opening of 

said parent bank on 11 February, 1927, to the date of its closing on 
4 April, 1929, severally deposited in said bank as a class, namely, unse- 
cured depositors, varying amounts as more particularly set out, 
which said statement represents the amount of deposits to the credit of 
the various plaintiffs named therein at the time of the closing of the 
parent bank on 4 April, 1929, less 40 per cent dividend paid by the 
receiver.” 

(E) “That the defendants loaned or permitted to be loaned directly 
or indirectly to the officers and directors of the institution the sum of 
$525,867.44.” : 
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(F) “That by reason of the wrongful acts of the defendants as here- 
inbefore set out, the plaintiffs have met with a loss mdividually and 
collectively in the sum of $149,336.05.” 

The prayer of the complaint was that the plaintiffs have judgment 
against the defendant “jointly and severally in the sum of $149,356.05,” 
ete. 

The defendants demurred to the complaint for that: 

1, There was a misjoinder of causes of action and parties. 

2. That the complaint does not state facts sufficient to constitute a 
‘ause of action in behalf of plaintiffs, as they have suffered no special 
damages peculiar to themselves as distinguished from all other depositors 
of said trust company, and further, that the right to institute the action 
rested solely with the Commissioner of Banks. 

It appears from the complaint that the bank was closed on 4 April, 
1929. 

The tral judge was of the opinion that the demurrer should be sus- 
tained and the action dismissed, and from judgment accordingly plain- 
tiffs appeal. 


W. H. Childs, W. MI. Nicholson, and J. Laurence Jones for plaint/ffs. 
Clyde h. Hoey, W. C. Feimster, A. C. Jones, FE. B. Denny, E. R. 
Warren, and A. L. Quickel for defendants. 


Brocven, J. The ultimate question in the case is whether the words 
of the complaint, reasonably construed, classify the action within the 
principle of Douglass v. Dawson, 190 N. C., 458, 130 S. E., 195, or 
within the principle applied in Bane v. Powell, 192 N. C., 387, 135 
Ss. yds: 

One of the distinctions between those two cases was pointed out in 
Wall ve. Howard, 194 N. C., 310, 139 S. E., 449. Stacy, C. J., writing 
in Corporation Commission v. Bank, 198 N. C., 113, 136 8. E., 362, 
declares: “That the rmght of action against the officers and directors 
of a banking corporation for loss or depreciation of the company’s 
assets, due to their wilful or negligent failure to perform their official 
duties, 1s a right accruing to the bank, enforceable by the bank itself, 
prior to insolvency, and hence enforceable by the receiver for the benefit 
of the bank, as well as for the benefit of its creditors, is the holding or 
rationale of all the decisions on the subject.” 

The thought movement of the complaint begins with specifically 
pointing out the duties of the officers and directors and defining them 
to be: (a) Accurate information as to assets and habilities; (b) eondi- 
tion of reserve fund; (¢) character and insolvency of loans and dis- 
counts, and “to so manage and superintend its affairs as to prevent a 
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discount or purchase of paper not financially good for sale, and at all 
times to see to it that its reserve was maintained in eccordance with 
law.” It is then alleged that the directors and officers brought about a 
merger of several small banks, and that as a result of the merger the 
parent bank was thereby rendered insolvent. Furthermore, it was as- 
serted that the officers and defendants, with reckless disregard of the 
rights of the plaintiffs, wrongfully received or wrongfully permitted 
employees to receive deposits of the plaintiffs and others, well knowing 
that the institution was insolvent. It was further alleged that the de- 
fendants had loaned directly or indirectly to various oficers and direc- 
tors of the bank sums of money exceeding a half million dollars. 

The concluding paragraph of the complaint asserts “that by reason 
of the wrongful acts of defendants, as hereinbefore set out, plaintiffs 
have met with a loss individually and collectively in the sum of 
$149 336.05,” ete. 

There is no specific allegation that the Commissioner of Banks took 
charge of the assets of the Commercial Bank and Trust Company of 
Gastonia when its doors were closed on 4 April, 1929, br-t it does appear 
from paragraph 15 of the complaint that the plaintiffs have received a 
forty per cent dividend, “paid by the receiver.” 

There is no allegation that demand has been made upon the receiver 
or Commissioner of Banks to institute an action against the officers and 
directors, or that such receiver has otherwise failed to perform his 
duties. 

An analysis of the complaint leads the court to the conclusion that 
the complaint invokes the principles applied in Douglass v. Dawson, 
supra; Roscower v. Bizzell, 199 N. C., 656, 155 S. E., 558, and Alerri- 
mon uv. Asheville, 201 N. C., 181. 

Affirmed. 





S. P. HOUSER vy. W. T. LOVE, J. WHITE WARE, Et AL. 
(Filed 28 January, 1935.) 


Civin action, before Oglesby, J., at January Term, 1934, From 
LINCOLN. 

Plaintiff was a depositor in the Commercial Bank and Trust Com- 
pany of Gastonia, and the defendants are officers and directors of said 
bank. The allegations of the complaint are substantially identical with 
those appearing in Sain et al. v. Love et al., ante, 588. The substantial 
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difference in the allegations of the complaint in the two actions are 
perhaps found in paragraph 17 of the complaint in the case at bar. In 
said paragraph the plaintiff alleges that he deposited certain sums of 
money on 21 March, 1929, and prior to 3 April, 1929, and on 4 Apri, 
1929, the day the bank was closed, and that “since closing of said bank 
on 4 April, 1929, plaintiff has received several dividends from the liqui- 
dating agent, together with paid checks, amounting to $1,500.” 

The defendants demurred to the complaint upon the same ground as 
set out in the Sain case, supra. The trial judge sustained the demurrer 
and the plaintiff appealed. 


S.J. Durham, W. HW. Childs, W. AL. Nicholson, and J. Laurence Jones 
for plaintiff. 

Ciyde R. Hoey, W. C. Feimster, A. C. Jones, BH. B. Denny, E.R. 
Warren, and A. L. Quickel for defendants. 


Per Curram. The judgment is affirmed upon authority of Sazn v. 
Love, supra. 


Affirmed. 





ORANGE COUNTY v. GEORGE D. ATKINSON anp Wire, MRS. GEORGE 
D. ATIKINSON (anp C. M. CATES, LIENHOLDER, AND MYRON PERRY 
LLOYD anp Wire, MAE HOLMES LLOYD, AppiITIonaL Parties DsE- 
FENDANT). 

(Filed 28 January, 1985.) 


1. Appeal and Error F b——Exception to signing of judgment presents 
question of sufficiency of agreed facts to support judgment. 
Interyenors, the trustee and holder of notes secured by the deed of 
trust, moved to set aside foreclosure of the tax-sale certificate against the 
property for irregularitics in that the sale was not held on the proper day 
under the provisions of the statute. Judgment was entered on the agreed 
facts denving the motion. Movants excepted for that the court signed 
the Judgment: Jfeid, the exception presents the question of whether the 
judgment was supported by the facts agreed, and it appearing of record 
that movants had not been made parties to the foreclosure of the tax-sale 
certificate, judgment is reversed for that the facts found and admitted 
are not sufficient to support it. 


2. Appeal and Error J g— 


The judgment denying motion to set aside foreclosure of tax-sale certifi- 
cate being reversed for irregularity in that holders of registered liens were 
not made parties, the exception based upon the ground that the sale was 
not had on the proper day under the provisions of the statute need not 
be considered. 
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3. Taxation H b— 


Where the trustee and holders of notes secured by registered deed of 
trust against the property are not made parties to the foreclosure of the 
tax-sale certificate, they may intervene and make motion in the cause to 
set aside the tax foreclosure for such irregularity. 


ApprreaL by defendant C. M. Cates, from Cranmer, J., at October 
Term, 1934, of Orancr. Reversed. 

“Agreed statement of facts: The above-entitled action was brought in 
the Superior Court of Orange County to foreclose a tax certificate held 
by the plaintiff on property situated in Orange County and listed for 
taxes In the name of George I). Atkinson. C. M. Cates has duly been 
made a party defendant for the purpose of making a motion to set aside 
the sale of the property on the grounds that same is irregular, and 
should therefore be declared void. The parties to this motion, through 
their counsel, have agreed that the following are the true facts relative 
to said proceeding, and hereby move the court to render judgment on 
these facts: (1) That on 2 December, 1930, the plaintiff Orange County 
instituted an action to foreclose a tax certificate held by it against the 
lands listed in the name of George D. Atkinson, and on said date sum- 
mons was Issued and thereafter duly served upon the defendants George 
D, Atkinson and wife. That complaint was filed on 4 December, 1930, 
alleging the nonpayment of taxes assessed against the lands described 
therein for the year 1928 in the sum of $15.70, demanding judgment for 
said amount and the foreclosure of the tax certificate by the sale of said 
lands. 

(2) That no answer was filed by the defendants George D. Atkinson 
and wife, and on 1 June, 1931, an interlocutory judgment was entered 
by the clerk for the recovery of said sum of $15.70 and an order of the 
sale of the said lands as follows, to wit: ‘And the same be and they are 
hereby condemned to be sold under the direction of this court for the 
purpose of applying the proceeds thereof on said debt, interest and cost, 
and Bonner D. Sawyer is hereby appointed commissioner to sell said 
land at public auction at the courthouse door in Hillsboro, N. C., to the 
highest bidder for cash, after having posted a notice of sale at the court- 
house door and three public places in Orange County thirty days prior 
to said sale, and by publishing a notice thereof once a week for four 
successive weeks immediately preceding said sale in some newspaper pub- 
lished in Orange County, and report the said sale to this court imme- 
diately; said sale may be had on any day except Sunday.’ 

“(3) That the said land was sold by the commissior.er on Monday, 
13 July, 1931, for the sum of $120.00, and report of sale made on that 
date. That thereafter, and within the time allowed by law, an upset 
bid was placed upon said land and paid into the office of the clerk. 
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“(4) That on 3 August, 1931, an order was entered by the clerk as 
follows: ‘Now, therefore, it is ordered, considered, and adjudged that 
Bonner D, Sawyer, conimissioner, advertise said land for resale 15 days 
in some newspaper published in Orange County, as prescribed by law.’ 
That pursuant to said order, the commissioner advertised the said land 
and resold same on Monday, 24 August, 1931, and filed his report on 
said date. That at said sale J. W. Bennett and J. F. Thompson became 
the last and Iighest bidders in the sum of $135.00. 

“(5) That said sale was confirmed by the clerk on 7 September, 1931, 
and the commissioner ordered to execute a deed to the purchasers at the 
sale. That on 9 September thereafter the said J. W. Bennett and 
J. F. Thompson, in writing, assigned their bid to Myron Perry Lloyd 
and Mae Holmes Lloyd, and same was filed in the office of the clerk. 
That on said 9 September, 1931, the commissioner executed and deliv- 
ered to the said assignees a deed for the said land, same now being of 
record in Book of Deeds No. 92, at page 220, office of the register of 
deeds of Orange County. 

“(6) That C. M. Cates, at the time of the institution of this action, 
was and is the holder and owner of a deed of trust on said land, and the 
same is a subsisting lien thereon, as set forth in his verified motion filed 
herein. Respectfully submitted and agreed, Giles & Giles, attorneys for 
C. M. Cates. Graham & Sawyer, attorneys for Orange County.” 

The judgment in the court below was as follows: “This cause coming 
on to be heard on appeal from the clerk, before his Honor, KE. H1. Cran- 
mer, judge holding the courts of the Tenth Judicial District, at this 
October Term of Orange County Superior Court, upon motion of C. M. 
Cates, who holds a deed of trust and note on the land previously sold 
for taxes, and it appearing to the court that the parties, through their 
counsel, have agreed on the facts involyed, and that the only question in 
controversy is the validity of the sale of the property on any Monday 
in any month, or whether the same should have been sold on the first 
Monday or the first three days of the term of court; the court is of the 
opinion, and so holds, that said sale was properly held, and the motion 
of C. M. Cates is hereby denied. E. H. Cranmer, Judge presiding.” 

The exception and assignment of error made by C. M. Cates is as 
follows: “The court signed the judgment as appears in the record, and 
the appellant assigns the same as error,” and appealed to the Supreme 
Court. 


Graham & Sawyer for plaintiff. 
Giles d& Giles for C. Jf. Cates. 


Crarxson, J. From the agreed statement of facts and C. M. Cates’ 
yerified motion, the record shows the following: “C. M. Cates has been 
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duly made a party defendant for the purpose of making a motion to set 
aside the sale of the property on the grounds that the same is irregular, 
and should therefore be declared void.” From the view we take of this 
case, we think it immaterial on which day the sale was held. The sale 
was vold as to C. M. Cates. The judgment in the court below recites 
that the decision was based on whether the sale was made on a proper 
day under the statutes, and held that it was. C. M. Cates excepted and 
assigned error that “the court signed the judgment as appears in the 
record,” and appealed to the Supreme Court. 

In Wilson v. Charlotte, 206 N. C., 856 (858), it is said: “The only 
assignment of error in the case at bar is to the ‘signing of the judgment, 

having duly excepted to the signing of said judgment.’ If said 
assignment merely refers to the act of signing the judgment, it presents 
no question of law for review. But, upon the other hand, if it be 
treated ‘as an exception to the judgment, it presents the single question 
whether the facts found or admitted are sufficient to support the judg- 
ment.” Mfg. Co. v. Lumber Co., 178 N. C., 571.” 

On the face of the record, there was irregularity in the judgment as to 
C. M. Cates, it was void. The facts found and admitted are not suffi- 
cient to support the judgment. Dixon v. Osborne, 201 N. C., 489. 

It is found in the agreed statement of facts: “(6) That C. M. Cates, 
at the time of the institution of this action, was and is the holder and 
owner of a deed of trust on said land, and the same is a subsisting lien 
thereon, as set forth in his verified motion filed herein.” 

The defendant George D. Atkinson owned a certain tract of land in 
Orange County, N. C. For the year 1928 taxes were assessed against 
the land in the name of Atkinson in the sum of $15.70. The land was 
foreclosed and sale confirmed for the nonpayment of the tax. The land 
was purchased by J. W. Bennett and J. F. Thompson for the sum of 
$135.00. They assigned their bid to Myron Perry Lloyd and Mae 
Holmes Lloyd, and deed was duly made to them by the commissioner. 

The land was encumbered with a deed of trust to J. A. Giles, trustee 
for C. M. Cates, for purchase price of $2,250.00 for the land. The deed 
of trust was dated 19 January, 1924, and duly recorded in Book of 
Mortgages No. 70, page 17, register of deeds’ office for said county. In 
the foreclosure proceeding neither C. M. Cates nor J. A. Giles, trustee, 
were made parties to the action. 

The question involved: Can the purchasers obtain, in the foreclosure 
action for the 1928 tax of $15.70, a title free and clear of the hen of 
$2,250 without making C. M. Cates, or the trusteee, J. A. Giles, a party 
to the foreclosure action, and without notice and opportunity given them 
or either of them to be heard? We think not. Beaujort County v. 
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Mayo, ante, 211. In the Beaufort County case this matter was given 
careful and thorough consideration. A petition to rehear was filed and 
dismissed on 10 January, 1935. In the petition and motion of C. M. 
Cates to be made a party and opportunity given him to be heard is the 
following: “That the said C. M. Cates stands ready, able, and willing to 
pay the said taxes for 1928, and all taxes rightly due and owing on the 
said lands, and hereby tenders said taxes.” 

In accordance with the above, all the taxes for 1928 and subsequently 
rightly due and owing on the land to Orange County must be paid. 
The Beaufort County case, supra, was not decided until 31 October, 
1934, after the present case was heard in the court below. 

For the reasons given, the judgment of the court below is 

Reversed. 





THE TOWN OF SMITHFIELD anp EE. 8S. STEVENS v. THE CITY OF 
RALEIGH anp GEORGE A. ISELEY, J. H. BROWN, and ED. M. 
BARTON, COMMISSIONERS OF THE CITY OF RALEIGH. 


(Filed 28 January, 1935.) 


Municipal Corporations E d—C. S., 7125, does not impose mandatory duty 
on court to restrain city from discharging raw sewage in stream. 


C. S., 7125, does not impose the mandatory duty upon the trial judge 
of enjoining a municipality from discharging raw sewage into a stream 
from which another municipality takes its water supply, and where in an 
action for such injunctive relief the trial court finds that the acts com- 
plained of have resulted in no injury or inconvenience to the inhabitants 
of complaining municipality, and that there were no facts tending to 
show immediate menace to them, and that the financial condition of 
defendant municipality is such that it could not immediately install 
purification plants, and that therefore the granting of the order prayed 
for would cause untold hardship upon the inhabitants of defendant 
municipality, the court’s order denying the injunctive relief but providing 
that the judgment should not prevent the bringing of another suit for the 
same relief upon a change in the fundamental conditions, will be upheld 
on appeal. 


Civin action, before Grady, J., at June Term, 1934, of Wake. 

The plaintiff alleged in substance that the town of Smithfield is situ- 
ated on the banks of Neuse River; that the defendants maintain a 
sewerage system for the use of the citizens of the municipality, and that 
such system is used by residents, hotels, business houses, and hospitals of 
the city of Raleigh, and that through the various sewer lines of the 
defendant “raw sewage is discharged into Walnut Creek and Crabtree 
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Creek, and through said creeks flows into the Neuse River, a short dis- 
tance from Raleigh, thereby polluting and contaminating the waters 
not only of Walnut Creek and Crabtree Creek, but also the waters of 
Neuse River.” It was further alleged that the town of Smithfield takes 
its water supply from Neuse River below the points on said river where 
the defendants cause said raw sewage to be discharged, and that “the 
coutinued acts of defendants in the maintenance and operation of the 
sewer line, . . . and the discharge of raw sewage into said erceks 
and through said creeks into the Neuse River, constitutes a menace to 
the health of the citizens of the town of Smithfield; and in the event of 
an epidemic of typhoid fever or other contagious disease in the city of 
Raleigh, the citizens of Smithfield could not possibly be protected 
against said epidemic.” 

The defendants admitted that the city of Raleigh “las no improved 
or moder sewerage or treatment plant, but . . . the sewage emp- 
tied by the city of Raleigh into Walnut Creek and Crabtree Creek is 
by means of infiltration, oxidation, and stream flow, subjected to such 
purification that it constitutes no sort of detriment or menace to the 
town of Smithfield or its inhabitants,” ete. 

Upon the pleadings and certain affidavits appearing in the record the 
plaintiffs ask “that the defendants immediately be restrained and en- 
joined from discharging untreated sewage into said creeks and through 
said creeks into the waters of Neuse River, as above set out.” 

The trial judge found the facts substantially as follows: 

1. Smithfield 1s a municipal corporation, situate upon the eastern 
bank of Neuse River, with a population, according to the census of 
1928, of 2,548. It owns and operates a water plant, established in 1916, 
aud enlarged in 1924. The water is pumped out of Neuse River, puri- 
fied by chlorination, and distributed to its citizens for the usual house- 
hold purposes. 

2. Raleigh 1s a municipal corporation, situated upon the plateau 
between Walnut and Crabtree creeks, 11 Wake County. The popula- 
tion, according to-the last census, was 37,379, and inclided within the 
area to be affected by the decree are several suburban developments and 
public institutions, “and the court finds that the present total population 
of the area in question, which uses the water and sewerage system of the 
defendant corporation, is approximately 42,000.” 

3. In 1891 Raleigh constructed its sewerage system with one line 
emptying into Walnut Creck and the other in Crabtree Creek, at points 
approximately 33 miles distunt from the town of Smithfield. Said 
sewage 1s not treated, but is emptied into said creeks in a raw state. 
Said sewerage system further serves State College, State Prison, Central 
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Hospital for the Insane, the Institution for the Blind, the State Capitol, 
Governor’s Mansion, all State Departments, Peace Institute, St. Mary’s 
College, and various suburban developments, 

4. Evidence was offered by both sides as to the effect of sewage upon 
the waters of Neuse River at Smithfield, but such evidence is very 
unsatisfactory. 

5. The stoppage of the flow of sewage into Walnut and Crabtree 
creeks would result in untold misery and discomfort to more than 40,000 
people. The city of Raleigh is two years in default on the payment of 
its bonded indebtedness, amounting to $5,500,000. “Its borrowing ca- 
pacity has reached its hmit and application has been made to Federal 
agencies for a loan of $800,000 with which to construct a sewage dis- 
posal plant,” ete. 

6. There was no evidence that Smithfield has suffered inconvenience 
by reason of the defendant’s violation of C. §., 7125, and there was no 
evidence of a single case of typhoid fever, colitis, dysentery, or any other 
discase caused by pathogenic bacteria. The population of Smithfield 
represents 6.81 per cent of the population which would be affected by 
the decree prayed for. “The court has drunk of its water and bathed in 
it, and has suffered no ill effects therefrom.” 

From. the findings of fact made, the trial judge entered judgment in 
part as follows: “Upon the facts admitted and found by the court, it is 
now ordered and adjudged that the petition be denied, and the action is 
dismissed at the cost of the plaintiffs. . . . This judgment shall not 
be taken hereafter, or held to be an estoppel against the plaintiffs, in 
case another action is brought for the same cause, whenever it shall be 
made to appear that the defendants are in a position to comply with the 
statute which forms the basis of this action.” 

The only assignment of error is as follows: “That the judgment of his 
Honor upon the pleadings and upon the facts found by the court is 
erroneous.” 

From judgment rendered plaintiffs appealed. 


G. A. Martin for plaintiffs. 
J. M. Broughton and W. H. Yarborough, Jr., for defendants. 


Brocpen, J. Does C.S., 7125, impose upen the trial judge the man- 
datory duty of enjoining a municipality from discharging raw sewage 
into a stream from which another municipality takes its water supply? 

There were no exceptions taken to the findings of fact made by the 
trial judge. The pertinent findings were: (a) That the discharge of 
raw sewage into Neuse River, in view of the facts and circumstances, 
had produced no injury to the plaintiff, and there were no facts tending 
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to show immediate menace to the inhabitants of the plaintiff munici- 
pality; (b) that the defendant is not in a financial condition to imme- 
diately install purification plants necessary to comply with the provision 
of the statute. 

Indeed, it seems that the trial judge subjected the question to “trial 
by water,” because the record discloses that his Honor “had drunk of 
the water, bathed in it, and suffered no ill effects.” The ancient mode 
of “trial by water” was aforetiine deemed efficacious in determining the 
guilt or imnocence of witches, and by applying the practices of the 
ancient law the distinguished jurist has found the waters of Neuse River 
not guilty. 

The principal cases in this jurisdiction construing C. S., 7125, are: 
Durham v. Cotton Mills, 141 N. C., 615, 54S. E., 458; Shelby v. Power 
Co., 155 N. C., 196, 71 S. E., 218; Board of Health v. Commissioners, 
173 N. C., 250, 91S. E., 1019. These cases proceed upon the theory 
that a violation of C. S., 7125, authorizes the exercise of the restraining 
power of a court of equity, irrespective of the fact that no injury has 
actually occurred. It is the threat or potentiality of menace rather 
than the accomplished fact thereof that warrants the interposition of 
equitable powcr. Notwithstanding, common sense is older than the 
common law, statutory law, or equity, and this saving grace of human 
experience must be reckoned with in determining the application of 
technical rules of behavior. If the trial judge had granted the prayer 
of the plaintiffs and had immediately restrained the eity of Raleigh 
from using its sewerage system and plugged the entire system with the 
foree of law, untold misery and suffering would be entailed upon a 
population of over 40,000 people. The statute recognizes such practical 
exigencies of social life, and declares that “the continued flow and dis- 
charge of such sewage may be enjoined upon application of any person.” 
The words “may be enjoined” clearly demonstrate that surrounding 
facts and circumstances must be considered 1n entering a peremptory 
order of the kind sought in this action. The cases referred to all dis- 
close that a reasonable time was accorded for complying with the statute. 

Manifestly, Raleigh must comply with C. 8., 7125. This statute pro- 
nounces the public policy of the State, against which, temporizing and 
unreasonable delay will not avail. This idea was doubtless in the mind 
of the trial judge because it is particularly specified in the judgment 
that the same “shall not be taken hereafter, or held to be an estoppel 
against the plaintiffs, in case another action is brought for the same 
cause,” ete. 


Affirmed. 
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K. M. BIGGS, TRUSTEE, v. WALTER LL. OXENDINE. 


(Filed 28 January, 19385.) 
1. Ejectment A a— 

In an action in ejectment in which both parties claim title to the land 
in controversy from a common source, plaintiff may connect defendant 
with the common source of title and show in himself a better title from 
that source. 


2. Mortgages H h-—The law presumes regularity in the execution of the 
power of sale in a deed of trust. 

The law presumes regularity in the execution of the power of sale in 
a deed of trust duly executed and reguiar upon its face, and the recital 
of proper advertisement in the trustee’s deed to the purchaser at the 
sale is prima facie evidence of proper advertisement, and the burden is 
on the party attacking the validity of the sale to show failure of the 
trustee to properly advertise the sale. 

3. Same— 

It is not required that the trustee in a deed of trust give notice of sale 
under power contained in the instrument to the mortgagor or the pur- 
chaser of the equity of redemption, nor is the notice of sale defective for 
the sole reason that the name of the mortgagor is not recited therein. 

4. Ejectment C b: Mortgages C c— 

Where plaintiff in ejectment claims title as purchaser at the fore- 
closure sale of a registered deed of trust against the property, defendant's 
subsequently registered contract of conveyance from the mortgagor is 
properly excluded from evidence, plaintiff's prior registered deed of trust 
being notice to the world. 

5. Mortgages H h— 

Where foreclosure under power in a deed of trust is advertised ac- 
cording to law, the recital in the trustee's deed to the purchaser at the 
sale that the advertisement was printed in one newspaper published in 
the county, whereas in fact the advertisement was published in another 
newspaper published in the county, is not a vital defect. 


CLARKSON, J., concurs in result. 


Civin action, before Cranmer, J., at April Civil Term, 1934, of 
Ropeson. 

J. H. Hagen and wife were indebted to I. P. Graham and wife in the 
sum of $357.75. On 28 May, 1927, the said Hagen and wife executed 
a promissory note for said indebtedness, due 1 November, 1927, and in 
order to secure the same duly executed and delivered a deed of trust 
upon the property to E. M. Johnson, trustee, which said deed of trust 
was duly recorded on 28 May, 1927. Default was made in the payment 
of said indebtedness, and thereafter, to wit, on 8 December, 1930, E. M. 
Johnson, trustee, executed and delivered to the plaintiff K. M. Biggs, 
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trustee, a deed of conveyance for said property. This deed recites the 
mortgage given by Hagen on 28 May, 1927, and the registration thereof 
in Book 76, page 193, in the office of the register of deeds for Robeson 
County, and that there was default in the payment of the note secured 
thereby, and that the lands described therein were “duly advertised fcr 
sale by publishing a notice in the Robesonian, a newspaper published in 
the town of Lumberton, North Carolina, for a period of thirty days, and 
by publishing a notice of said sale at the courthouse door and three other 
public places in Robeson County.” The deed further recites that pur- 
suant to such notice the lands were duly sold at puble auction at the 
courthouse door on 24 November, 1930, when and where the plaintiff 
became the purchaser for the sum of $300.00, ete. The sale was made 
under a second deed of trust. Hagen, the grantor in the deed of trust, 
remained in possession of the land until his death in August, 1933. 

On 25 November, 1933, the plaintiff brought a silt in ejectment 
against the defendant, alleging the execution and delivery of the deed of 
trust and the sale thereunder, together with deed from Johnson, trustee, 
to the plaintiff, and further alleging that after the death of Hagen, the 
defendant, “without the knowledge or consent of the plaintiff, entered 


upon the land, . . . and thereafter forbade . . . a tenant of 
the plaintiff, and in possession of said land, to continue to use the 
stables, . . . and by threats, commands, and acts has interfered 


with the work of said tenant, so that the said tenant has been unable 
and is now unable to continue to fulfill and carry out his obligations as 
tenant,” ete. Upon such allegation the plaintiff prayed that he be 
declared to be the owner and entitled to the possession of the land, ete. 

The defendant answered denying that the plaintiff was the owner of 
the land, but admitting that he was in possession thereof. He also 
denied that the sale under the deed of trust was proper or valid, and 
alleged that there was a written contract between Hagen and the defend- 
ant, dated 28 May, 1927, providing, among other agreements, “that in 
the event of the death of J. H. Hagen before either of the above-men- 
tioned mortgages had been paid in full, or in the ever.t the said J. H. 
Hagen is unable to pay any installment of principal or interest on either 
of said mortgages, . . . the said fifty-eight acres above mentioned 
shall become the property of said Walter L. Oxendine,” ete. This con- 
tract was duly recorded on 15 July, 1927. 

At the trial the plaintiff offered the deed of trust from Hagen and 
wife to Johnson, trustee, and the deed from Johnson, trustee, to the 
plaintiff, and rested. The defendant attempted to offer evidence tend- 
ing to show: (a) That he had no notice of the advertisement of the 
property; (b) that the same was advertised in the Scottish Chief, a 
newspaper published in Robeson County, although the deed from the 
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trustee recited that the notice of sale had been published in the Robe- 
sonian, a newspaper published in Robeson County. It was admitted 
by the plaintiff “that the advertisement offered in evidence was pub- 
lished . . . in the Scottish Chief, a newspaper published in Robe- 
son County.” (c) That Biggs, the plaintiff, knew about the contract or 
agreement between Hagen and the defendant; (d) that he owned land 
near the land in controversy; (e) that he had a written contract with 
Hagen with reference to the land, hereinbefore referred to, by virtue of 
which he claimed title. 

The trial judge excluded testimony relating to the matters referred to, 
and the defendant took various exceptions to such rulings. 

Two issues were submitted to the jury, as follows: 

1. “Is plaintiff the owner and entitled to the possession of the lands 
deseribed in the complaint ?” 

2. “Does defendant unlawfully withhold the possession ?” 

The jury was instructed to answer the issues in favor of the plamtiff, 
and from judgment upon the verdict the defendant appealed. 


Varser, McIntyre & Henry for plaintiff. 
McNeill & McRKimmon and David H, Fuller for defendant. 


Brocpex, J. This is an action in ejectment and both parties claim 
title to the Jand in controversy from a common source. Under such 
circumstances the “plaintiff may connect the defendant with a common 
source of title and show in himself a better title from that source.” 
Mobley v. Griffin, 104 N. C., 118, 10 S. E., 142; Ricks v. Brooks, 179 
N. C., 204, 102 8. E., 207; Moore v. Miller, 179 N. C., 396, 102 S. E., 
627. Pursuant to the accepted principle so established, the plaintiff 
offered the deed of trust from Hagen to Johnson, trustee, which was in 
due form, properly executed and duly recorded on 28 May, 1927, to- 
gether with the deed from Johnson, trustee, dated 8 December, 1930, 
and dulv recorded on 5 May, 1982. The law presumes regularity in 
the execution of the power of sale in a deed of trust duly executed and 
regular upon its face; and if there is any failure to advertise properly, 
the burden is on the attacking party to show it. Jenkins v. Griffin, 175 
N. C., 184, 95 8. E., 166; Lumber Co. v. Waggoner, 198 N. C., 221, 157 
S. E., 193; Phipps v. Wyatt, 199 N. C., 727, 155 S. E., 721. Further- 
more, the recital of proper advertisement in a deed made in the exercise 
of such power of sale is prima facte evidence of such fact. Brewington 
v. Hargrove, 178 N. C., 148, 100 S. E., 308. 

The defendant offered no evidence of fraud, suppressed bidding, or 
other facts cognizable by a court of equity. While it is proper and 
desirable for a trustee or a mortgagee to give notice of sale to the mort- 
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gagor, nevertheless such notice is not required. Call v. Dancy, 144 
N. C., 494, 57 S. E., 220. Nor is a notice of sale defective for the sole 
reason that the name of the mortgagor is not recited in the notice, which 
is otherwise correct and formal. 

The ruling of the trial judge in excluding the contract between the 
defendant and Hagen, the mortgagor, is sustained for the reason that 
the deed of trust through which the plaintiff derives title was recorded 
prior to the contract between Hagen and the defendant, and such regis- 
tration 1s notice to the world. 

The deed from the trustee to the plaintiff recites that the notice of 
sale was published in the Robesonian, and at the trial it was admitted 
that the land was advertised in the Scottish Chief, both newspapers 
being published in Robeson County. There is no evidence that the 
notice of sale was not published in the Robesonian, as recited in the 
deed; but if, as a matter of fact, the said notice was duly published in 
a newspaper as required by law, the recital in the deed of a different 
newspaper would not constitute a valid defect. 

In the last analysis the plaintiff held a deed for the premises, complete 
and regular upon its face, reciting the performance of all legal require- 
ments in conducting the sale, and the defendant proffered no testimony 
or evidence tending to impeach the sale or to overthrow the presump- 
tion of regularity, and therefore the Court is of the opinion that the 
rulings of the trial judge were correct. 


Affirmed. 


CriarKson, J., concurs in result. 





J. W. HOKE, ADMINIsTRATOR oF D, A. ABERNETHY, Deceased, v. FIRST 
SECURITY TRUST COMPANY, Trustee. 


(Filed 28 January, 1935.) 


Executors and Administrators C b: Mortgages H b—Executor may not 
maintain suit to restrain foreclosure of mortgage on lands devised by 
will. 


The owner of lands executed a will devising certain Jands to his wife 
and children in common, with direction to the executor named in the 
instrument to divide the lands equally among them. Thereafter he exe- 
cuted a power of attorney and deed of trust on the lands. After his 
death the administrator ¢. t. a. brought action to cancel the power of at- 
torney and deed of trust and restrain foreclosure thereunder upon allega- 
tions of mental incapacity: Held, the action should have been dismissed 
and the temporary restraining order dissolved, since tae administrator 
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ce. t. a. had no interest in the lands and could not maintain an action in 
respect thereto, the law casting title to the lands upon the devisees upon 
the death of testator, and the direction for equal division of the lands 
not conveying any interest therein to the executor. Nor would this result 
be altered by an allegation that the personalty of deceased was insufficient 
to pay the debts of the estate, since an executor authorized to sell lands 
to make assets may not enjoin the foreclosure of a valid deed of trust 
against the property. 


AppraL by defendant from Harding, J., at August Term, 1934, of 
CatawBa. Reversed. 

The plaintiff is the administrator cum testamento annexo of D. A. 
Abernethy, who died in Catawba County, North Carolina, during the 
month of October, 1933, having first made and published his last will 
and testament, which has been duly probated and recorded. The said 
last will and testament was executed on 31 July, 1928, and contains the 
following provisions with respect to the real estate of the testator: 

“Third, I desire that my real estate be divided equally in value 
between my wife and my children; accordingly I devise to my wife and 
to each of my children a one-sixth undivided interest in all my real 
estate. My executor shall divide said real estate, and in making said 
division I recommend that my wife receive the home place, with sufh- 
cient land and timber but not including the Mill Property, and that the 
value of her share of real estate be as of the time of my death of the 
actual land owned by me and before any debts are charged against any 
real estate. The share of John W. Abernethy to include the property 
which he has improved and where he now lives, The share of Dy. 
Andrew Abernethy to be allotted next to and adjoinimg his present farm 
which he purchased from Mrs. Bell Bowman. The share of my deceased 
son, Arvin M. Abernethy, which goes to his children, to embrace the 
lands closest to his late home place. In each and all eases, I direct that 
my executor allot the real estate to each child so as to place each clild’s 
share adjoining, 1f possible, land already owned by said child. 

“Tn the equalization of the value of the shares herein directed, the 
improvements made by John W. Abernethy shall not be considered, that 
is, such improvements which were made by him shall be allotted to him 
and not charged against him. 

“In the equalization of the shares of my deceased son, Arvin M. 
Abernethy, I direct that my executor take into consideration an exchange 
of land between myself and my late son wherein I deeded to hun some 
good land in exchange for some poor land, and it was understood that 
the value of the poor land should be raised to that of the good land in 
ascertaining the value of his share.” 

“Fourth. I desire that my wife receive her share of the real estate 
free and clear of all obligations, and to that end I direct that my execu- 
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tor look to the balance of the real estate for the payment of any obliga- 
tions of the estate in the event there should not be sucfcieut personal 
property not bequeathed.” 

By a codicil executed by the testator on 13 May, 1929, the share of 
his real estate devised to his wife in fee simple was devised to her for 
and during the term of her natural life. 

On 13 May, 1929, TD. A. Abernethy and his wife, Alice Abernethy, 
executed a power of attorney by which they appointed Dr, A. D. Aber- 
nethy as their attorney in fact. Among other things, the said Dr. A. D. 
Abernethy, as attorney in fact for the said 1). A. Abernethy and his 
wife, lice Abernethy, was authorized and empowered “to borrow money 
and make, execute, sign, and deliver mortgages on real estate now owned 
by us or any one of us, and standing in our names or in the name of 
any one of us, and to make, execute, sign, and deliver any and all prom- 
issory notes necessary in the premises.” 

It was provided in said power of attorney that the said Dr. A. D. 
Abernethy, out of the proceeds of the sale of any timber or land made 
by lim, or out of any money borrowed by him, should pay the indebt- 
edness of the said D, A. Abernethy or his wife, Alice Aoernethy, to the 
First National Bank of Ihckory, North Carolina. 

Lhe said power of attorney was duly recorded in tae office of the 
Register of Deeds of Catawba County. 

On 14 December, 1929, D. A. Abernethy and lis wife, Alhce .\ber- 
nethy, executed a deed of trust by which, for the purpose of securing 
their two notes aggregating the sum of $4,295.37, payaole to the First 
National Bank of Hickory, ninety days after date, they conveyed to the 
defendant First Security Trust Company, trustee, the lands described 
therein, Dr. A. D. Abernethy, as attorney in fact, Joined in the execu- 
tion of said deed of trust, which was thereafter duly recorded in the 
office of the register of deeds of Catawba County. The notes secured by 
said deed of trust have not been paid. At the request of the holder of 
said notes, the defeudant, under the power of sale contained in said deed 
of trust, advertised the lands deseribed therein for sale on 28 July, 193 

This action was begun on 28 July, 1984, to restrain the sale of the 
lands described in the deed of trust by the defendant, and for the can- 
cellation of the power of attorney and the deed of trust executed by 
D, «A. Abernethy, deceased, on the ground that at the dazes of their exe- 
cution, respeetively, the said D. A. Abernethy, on account of his ad- 
vanced age and physical infirmities, was without sufficient mental ca- 
pacity to execute either the power of attorney or the deed of trust. 

The action was heard (1) on the motion of the defendant that the 
action be dismissed for that the plaintiff, on the facts alleged in his 
complaint, 1s not entitled to maintain the same, and (2) on the motion 
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of the defendant that the temporary restraining order issued in the 
action be dissolved. 

Both motions were denied. From order continuing the restraining 
order to the final hearing, the defendant appealed to the Supreme Court. 


A. A. Whitener and Louis A. Whitener for plaintiff. 
EH. B, Cline and C. W. Bagby for defendant. 


Connor, J. In Speed v. Perry, 167 N. C., 122, 83 8S. E., 176, which 
Was an action to set aside certain deeds described in the complaint on 
the ground, among others, that the grantor in said deeds was without 
sufficient mental capacity to execute the same, it is said: 

“There is another question in this ease; the plaintiffs have shown no 
right to bring this suit. They have no cause of action. The real estate 
did not vest in them. This Court held, in Floyd v. Herring, 64 N.C, 
409, following Ferebee v. Procter, 19 N. C., 489, that ‘a personal repre- 
sentative has no control of the freehold estate of the deceased, unless it 
vested in him by a will, or where there is a deficiency of personal prop- 
erty and he obtains a license to sell real estate for the payment of debts. 
The control derived from a will may be either a naked power of sale 
or a power coupled with an interest. The heir of the testator 1s not 
divested of the estate which the law casts upon him by any power or 
trust until it is executed.’ 

“It is admitted that Mr. Davis’ estate 1s solvent, he haying had valu- 
able property not encumbered by any debt. This being so, the execu- 
tors cannot even sell to pay debts, for there are none. We do not know 
what disposition is made of the estate in the will, and unless they have 
acquired a right under it to bring this action, they are without standing 
in the court.” 

The plaintiff has acquired no right under the will of D. A. Abernethy, 
deceased, to bring this action. The testator devised all his real estate, 
including the land conveyed by the deed of trust, to the devisees named 
in the will. The direction in the will that the executor named therein 
divide all his real estate among the devisees in equal shares does not 
confer upon the plaintiff any interest in the land conveyed by the deed 
of trust. He therefore has no cause of action with respect to the real 
estate of the deceased by reason of the will. Sce Barbee v. Cannady, 
191 N. C., 529, 182 S. E., 572. 

It is not alleged in the complaint in this action, nor was it made to 
appear at the hearing, that the estate of D. A. Abernethy, deceased, is 
insolvent. Even if it had been so alleged, or if it had been made so to 
appear, the plaintiff was not entitled to an order restraining the sale of 
the land described in the deed of trust by the defendant. See Willer v. 
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Shore, 206 N. C., 782, 175 S. E., 1388. In that case it is held that an 
executor is not entitled to an order restraining the sale of land owned 
by his testator at his death, under a valid deed of trust, which was exe- 
cuted by his testator, although the executor had obtained an order for 
the sale of the lands of his testator to make asscts. 

There was error in the refusal of defendant’s motion that the action 
be disuussed. The order continuing the temporary restraining order to 
the final hearing is 

Reversed. 





STATE vy. HARRISON MICKEY. 
(Filed 28 January, 1985.) 


1. Criminal Law I g—Instruction in this case is held for error in not 
conforming to averments of indictment. 
The indictment charged defendant with unlawfully conspiring with 
M. and G., without words indicating conspirators other than those named. 
The trial court charged the jury that defendant would be guilty if he con- 
spired as charged with M. and G., “or with others’: J7eld, the charge 
was erroneous in that it went beyond the averments of the indictment, 
upon which defendant was entitled to rely for information of the accusa- 
tion against him. 


2. Criminal Law L e—Error in charge held not cured by contextual con- 
struction nor was the error harmless in the light of the evidence. 


The court erroneously instructed the jury that defendant would be 
cuilty if he unlawfully conspired with named conspirators, ‘‘or with 
others," when the indictment charged unlawful conspiracy with those 
nimed in the charge without words indicating others: Held, the error 
in the charge is not cured by construing the charge contextually as a 
Whole, since it appears that the erroneous portion is in accord with the 
theory of the charge as a whole, nor was the error rendered harmless 
when considered in the light of the evidence upon the trial, since there 
was evidence introduced tending to show that defendant entered into the 
unlawful conspiracy with persons not named in the indicz:ment. 


APPEAL from Clement, J., at June Term, 1934, of Guirrorp. New 
tridl, 

The bill of indictment upon which the defendant was tried and con- 
victed is as follows: 





“State of North Carolina—Guilford County. 

Superior Court—June Term, A.D. 1934. 
“The Jurors for the State Upon Their Oath Present, That Harrison 
Mickey, late of the County of Guilford, on the 20th day of April, in the 
vear of our Lord one thousand uine hundred and thirty-four, with force 
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and arms, at and in the county aforesaid, unlawfully, wilfully, mali- 
ciously, and feloniously did secretly conspire and confederate with 
Robert H. Murphy and Howard Griffin to kill and murder one W. W. 
Dick and in carrying out said conspiracy and confederation to kill and 
murder said W. W. Dick, did unlawfully, wilfully, and maliciously and 
feloniously contract to pay Howard Griffin the sum of $6,000.00 and 
Robert H. Murphy the sum of $3,000.00, after W. W. Dick had been 
killed, and did come to Greensboro, N. C., with Robert H. Murphy and 
Howard Griffin, unlawfully, wilfully, and feloniously in furtherance of 
the aforesaid conspiracy and confederation to show or point out the 
said W. W. Dick to the said Robert H. Murphy and Howard Griffin, 
and did point out and show to the said Robert H. Murphy and Howard 
Griffin the place of business and residence of the said W. W. Dick, 
against the form of the statute in such case made and provided and 
against the peace and dignity of the State. H. L. Koontz, Solicitor.” 


From judgment pronounced on the verdict, the defendant appealed 
to the Supreme Court, assigning errors. 


John J. Ingle for defendant. 
Attorney-General Brummitt and Assistant Attorney-General Seawell 
for the State. 


Scuencx, J. The basis of one of the defendant’s exceptive assign- 
ments of error is the following extract from the court’s charge: “The 
burden is on the State to satisfy you beyond a reasonable doubt that 
this defendant is guilty of agreeing together with Griffin or Murphy, or 
both of them, or others to do an unlawful thing, to wit, kill W. W. Dick, 
before this defendant would be guilty of violating the law.” 

In view of the fact that the indictment charges nominatim the alleged 
conspirators and is not cum mullis altis, we are constrained to hold that 
his Honor erred in charging the jury in effect that if they should find 
beyond a reasonable doubt that the defendant conspired with Robert H. 
Murphy and Howard Griffin, or both of them, or others, to kill W. W. 
Dick, he would be guilty. The bill of indictment nowhere contains the 
words “others” or “another,” or any other word or phrase indicating a 
charge against the defendant of conspiring with any other person or 
persons than Murphy and Griffin. The charge of his Honor virtually 
puts the defendant upon trial for an additional offense to that named 
in the bill, namely, conspiring with others than Murphy and Griffin. 
Upon the principle that “in all criminal prosecutions every man has the 
right to be informed of the accusation against him” (N. C. Const., 
Art. I, see. 11), it oftentimes becomes necessary to set out the names of 
third parties, or at least indicate that there are such third parties, when 
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such parties are necessary for the consummation of the cffense, or con- 
stitute a necessary part of the description of the offense. 14 R. C. L., 
183. 

We have examined the charge with the view of ascertaining whether, 
when considered contextually as a whole and not disconnectedly, the por- 
tion assailed by the defendant’s exception is explained and cured, and 
have reached a contrary conclusion. For instance, in declaring and 
explaining the law his Honor used the following language: “Now, if you 
find beyond a reasonable doubt, gentlemen, that there was an agreement 
by this defendant and Griffin or Murphy, or both of them, that he was 
to pay lim to kill Dick, then that would be unlawful, that would be a 
violation of the criminal law, because if he and anyone else, or any 
number of others, entered into an unlawful agreement to kill Dick, or to 
kill anybody else, that is, they agreed to do it, then they would be violat- 
ing the law at that time, and it would make no difference whether they 
varried that plan out or not”; and, in setting forth the contentions of 
the defendant, told the jury: “The State contends from this testimony 
that you should be satisfied beyond a reasonable doubt that this defend- 
ant is guilty of conspiring together with Murphy, Griffin, and others to 
kill W. W. Dick.” It would therefore appear that the portion assailed 
was in accord with the theory of the charge as a whole, and leads us to 
beheve that his Honor was not advertent to the fact that the bill of 
indictment was limited to the defendant and Murphy and Griffin. 

It is argued in the brief that this error of his Honor <s harmless in 
that there was no evidence of any conspiracy with anyone other than 
Murphy and Griffin. This argument might avail if we could agree that 
there is no evidence upon which the jury might have found that the 
defendant conspired with others than Murphy and Griffin, An affidavit 
by the witness Robert H. Murphy contains the following: ‘Mickey told 
HWoward Griffin if he did not do it he would have to get scmebody else.” 
An affidavit by Howard Griffin contains the following: “Mr. Mickey 
told me that he had given another man $20.00 to buy a gun to do this 
job, but that he had backed out,” and again: “Mr, Mickev told me that 
if I did not hurry up and do the job that he was going to have to get 
somebody else, as the man who held the policy was pushing him for 
action.” These affidavits, admitted in evidence over the objection of 
the defendant, tend to show a conspiracy, or at least a prospective con- 
spiracy, between the defendant and some other person than Murphy and 
Griffin to kill W. W. Dick. They also tend to show that a conspiracy 
to kill W. W. Dick had existed between the defendant and “another 
man” to whom he had given “$20.00 to buy a pistol to do this job.” 
They also further tend to show that a conspiracy to kill W. W. Dick 
existed between the defendant and “the man who held the policy.” 
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In the light of this evidence, we think it was prejudicial to the defend- 
ant for the judge to have charged the jury in effect that they could 
convict him of conspiring with “others” when the bill of indictment 
charged the alleged conspirators by name and contained no words indi- 
cating others. This holding is in accord with S. v. Diggs, 181 N. C., 
550. 

There are other interesting questions raised in the record, but since 
the case goes back for a new trial we can see no good reason for com- 
menting further upon them. 

New trial. 





D. NEWTON FARNELL, JR., ADMINISTRATOR C. T. A. OF TALLIE A. POOLE, 
DECEASED, vy. GLADYS H. DONGAN anp HER Huspanp, R. LEE DONGAN, 
Cc. L. HOLDEN, R. F. POOLE, AND OTHERS, 


(Filed 28 January, 1985.) 


Wills F h—Under C. S., 4166, devise lapses upon prior death of devisee 
unless devisee would have been heir at law and bequest lapses unless 
legatee would have been distributee of testator. 


The owner of real and personal property executed a will devising and 
bequeathing all his property, both real and personal, to his wife. His 
wife predeceased the testator. Testator left no children him surviving. 
Ticid, the collateral heirs at law of testator are entitled to the real prop- 
erty, the devise to the wife having lapsed by reason of her prior death, 
and the provisions of C. S., 4166, not applying to prevent such lapse of the 
devise, since the wife would not have been an heir at law of testator had 
she survived him, but the children of the wife by a prior marriage are 
entitled to the personalty, since the wife would have been a distributee of 
the personal estate of her husband had she survived him, and the statute, 
C. §., 4166, providing that in such case the legaey should not lapse, but 
should go to the surviving issue of the legatee, the statute clearly recog- 
nizing the distinction between real and personal property for the purposes 
of devolution. 


AppraL by the defendants other than Gladys H. Dongan and her hus- 
band, R. Lee Dongan, and C. L. Ifolden, from Alley, J., at November 
Term, 1934, of the Superior Court of GciLForp. Modified and affirmed. 

This is an action for a judgment declaratory of the rights of the 
defendants in and to the property, real and personal, which constitutes 
the estate of Tallie A. Poole, deceased. Ch. 102, Public Laws of N. C., 
1931; N. C. Code of 1931, Art. 25 (a). 

When the action was called for trial, the parties filed with the court 
a statement of facts agreed, which are as follows: 
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1. Tallie A. Poole died in Guilford County, North Carolina, on 
2 February, 1934, leaving as his heirs at law and next of kin the de- 
fendants other than Gladys H. Dongan and her husband, R. Lee Dongan, 
and C. L. Holden. The defendants Gladys H. Dongan and C. L. 
Holden are the children, by a former marriage, of his wife, Nellie Bilbro 
Poole, who died on 12 January, 1931. Tallie A. Poole and Nellie 
Bilbro Poole were married to each other on 20 June, 1924. No chil- 
dren were born of their marriage. Tallie A. Poole left no issue sur- 
yiving him. The defendants other than Gladys H. Dongan and her 
husband, R. Lee Dongan, and C. L. Holden, are his brothers and sisters, 
and nieces and nephews, the children of deceased brothers and sisters. 

2. On 4 February, 1927, Tallie A. Poole duly executed as his last 
will and testament a paper-writing which is as follows: 

“T, Talhe A. Poole, of Guilford County, North Carolina, declare this 
to be my last will, and hereby revoke all former wills: 

“I will and bequeath to my wife, Nellie B. Poole, all of my property 
of every nature, both real and personal, to be hers forever. I hereby 
appoint my wife, Nellie B. Poole, to be my sole administratrix, to serve 
without bond.” 

3. After the death of Tallie A. Poole, the said papor-writing was 
duly probated and recorded as his last will and testament. The plaintiff 
was duly appointed as administrator c. ¢. a. of the estate of Tallie A. 
Poole. 

4, After the payment of all the costs and expenses of the administra- 
tion, and of all claims of creditors of the estate, the estate of Tallie A. 
Poole will consist of personal property of the value of about $300.00, 
aud of real property of the value of about $1,500. 

The defendants Gladys H. Dongan and C. L. Holden contend that as 
the surviving children of their mother, Nellie Bilbro Poole, the sole 
devisee and legatee of Tallie A. Poole, they are entitled, under the pro- 
visions of C. S., 4166, to all the property, both real and personal, which 
will constitute the net estate of Tallie A. Poole. 

The defendants other than Gladys H. Dongan and her husband, 
R. Lee Dongan, and C. L. Holden, contend that as heirs at Jaw and next 
of kin of Tallie A. Poole, deceased, they are entitled to said estate, for 
the reason that his wife, Nellie Bilbro Poole, predeceased him, and that 
the provisions of C. S., 4166, are not applicable to said estate. 

The court was of the opinion that by virtue of the provisions of C. 8., 
4166, the defendants Gladys H. Dongan and C. L. Holden are entitled 
to all the property, both real and personal, which will constitute the 
estate of Tallie A. Poole, deceased, and so adjudged. 

The defendants other than Gladys H. Dongan and C. lL. Holden ap- 
pealed to the Supreme Court. 
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Herbert 8. Falk for defendants Gladys H. Dongan, R. Lee Dongan, 
and C. L, Holden. 

Brooks, McLendon & Holderness and Robert A. Merritt for defend- 
ants R, F, Poole and others. 


Connor, J. Nellie Bilbro Poole, the sole devisee and legatee in the 
last will and testament of her husband, Tallie A. Poole, having pre- 
deceased him, both the devise of the real property and the legacy of the 
personal property referred to in the will lapsed, unless the provisions of 
C. S., 4166, are applicable to the facts in this case. Otherwise, the real 
property devised to her in the will descended to the heirs at law of the 
testator, and the personal property bequeathed to her must be distributed 
among his next of kin. In that event, the defendants Gladys H. Dongan 
and C, L. Holden, the children of Nellie Bilbro Poole, by a former mar- 
riage, would not be entitled to either the real property devised to their 
mother, or to the personal property bequeathed to her, in the will. 
Their rights in and to the property, 1f any, are dependent upon the 
statute. 

C. S., 4166, is as follows: “Unless a contrary intention shall appear 
by the will, such real estate or interest therein as shall be comprised or 
intended to be comprised in any devise in such will contained which 
shall fail or be void by reason of the death of the devisee in the hfetime 
of the testator, or by reason of such devise being contrary to law, or 
otherwise incapable of taking effect, shall be included in the residuary 
clause (if any) contained in such will: Provided, there shall be no 
lapse of the devise or the legacy by reason of the death of the devisee or 
legatee during the life of the testator, 1f such devisee or legatee would 
have been an heir at law or distributee of such testator had he died 
intestate, and if such devisee or legatee shall leave issue surviving him; 
and if there is issue surviving him, then the said issue shall have the 
devise or bequest named in the will.” 

Nellie Bilbro Poole, wife of Tallie .A. Poole, would not have been an 
heir at law of her husband had she been hving at his death; she would, 
however, have been a distributee of his personal estate. For this reason, 
under the statute, the devise in the will lapsed, notwithstanding the pro- 
visions of the statute. Not so, however, with respect to the legacy. 

The devise in the last will and testament of Talhe A. Poole having 
lapsed, the real property, which was the subject-matter of the devise, 
descended to the defendants, who are heirs at law of the testator. 

The legacy did not lapse. As the legatee would have been a dis- 
tributee of the estate of the testator had she been living at his death, 
and had he died intestate, and having left issue surviving her, the per- 
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sonal property which was the subject-matter of the legacy must be dis- 
tributed to such issue. 

The defendants Gladys H. Dongan and C. L. Holden, by virtue of the 
provisions of C. §., 4166, are entitled to the personal property now in 
the hands of the plaintiff for distribution. They are not entitled to the 
real property which was owned by Tallie A. Poole at his death. The 
detendants other than Gladys H. Dongan and ©. 8. Holden, who are 
heirs at law of Tallie A. Poole, are entitled to the real property which 
was owned by him at his death. 

The statute 1s not ambiguous. The intention of the General Assem- 
bly in its enactment is expressed in language which leaves no room for 
judicial construction. The distinction found in the common law between 
real and personal property for purposes of devolution is recognized and 
preserved. This appears from the use of the words “devise” and 
“legacy,” “heir at law,” and “distributee.’” Whether this distinction 
should be abandoned in the law of this State, as having no sound basis 
under modern social and economic conditions, is a matter for the Gen- 
eral Assembly, and not this Court, to determine. 

The judgment, as modified in accordance with this opinion, is 
afirmed. | 

Modified and affirmed. 








I. A. LENTZ, Receiver or Tre COMMERCIAL NATIONAL BANK OF 
RALEIGH, vy. Kh. B. JOHNSON & SONS, INC. 


(Filed 28 January, 19385.) 
1. Bills and Notes A a— 


While the execution and delivery of a note under seal raises the pre- 
sumption of consideration, such presumption is rebuttable as against any 
perscn not a holder in due course. C. S., 8008, 


2. Same: Bills and Notes H b—Evidence of failure of consideration held 
for jury in this casc. 


The receiver of the payee of a promissory note under seal brought 
action thereon against the corporate maker. Defendant introduced eyi- 
dence that its president signed the note for the accom:nodation of the 
payee bank, the note being used to caver an indebtedness due the bank 
by the brother of the president of defendant corporation in order that 
the bank’s records should not show the total amount loaned to the presi- 
dent's brother, and that defendant corpcration received no benefit from 
the transaction, and that the payee bank paid nothing for the note: 
Held, the evidence of failure of consideration was competent and should 
have been submitted to the jury, and a directed verdict in plaintiff's favor 
was error. 
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8. Corporations G c—Corporation held entitled to show that its president 
was without authority to execute corporate note under facts of this 
case. 


The corporate maker of a note may escape liability thereon on the 
plea of ultra vires upon a showing that the execution of the note by its 
president was not in pursuance of its corporate business, or incident 
thereto, and was wholly without consideration or benefit to -the corpora- 
tion to the knowledge of the payee. Whife v. Johnson & Sons, fie., 208 
N. C., 773, distinguished in that the evidence in that case showed con- 
sideration to the corporation. 

4. Appeal and Error B b— 


Where a theory of the case argued on appeal is not supported by alle- 
gations in the pleadings, it will not be considered on appeal. 


Crvin action, before Grady, J., at Second June Term, 1934, of Wake. 

The plaintiff is the receiver of the Commercial National Bank of 
Raleigh. Among the assets of the bank were found two notes, payable 
to the bank and executed by the defendant corporation. One note for 
$3,000 was dated 15 Nov ember, 1931, payable to the Commercial 
National Bank, and the other was a note executed by the defend- 
ant on 13 July, 1951, for $7,581.69, payable to said bank. The 
defendant alleged and offered evidence tending to show that the Coastal 
Land and Timber Company, a corporation, owed the bank a large 
amount of money, evidenced by various notes, including a #3,000 note 
and a note for $7,412.50. It was admitted that Mr. E. B. Crow was 
vice-president and active manager of the Commercial National Bank. 

K. LB. Johnson, president of defendant corporation, testified: “The 
Hanover Land and Timber Company and the Coastal Land and Timber 
Company were two corporations. My brother, J. Beal Johnson, owed 
the bank considerable money—several notes—and on account of the 
several notes in the bank with their names on them, Mr. Crow asked me 
to sign this as K. B. Johnson & Sons, Inc., in order to relieve the bank 
of so many signatures on notes bearing the same signatures. I told 
Mr. Crow that we did not owe the bank anything, of course, and had 
never borrowed a dollar from them; that K. B. Johnson & Sous, Ine., 
had not. He insisted that it be done as a matter of form to keep the 
bauk’s notes in better shape with the bank examiners. He said there 
were too many notes with the same signatures. I reluctantly signed this 
way just to suit them. K. B. Johnson & Sons, Inc., had no liability or 
obligation with respect to either of those two compoeation® 
That note there represented the interest upon past-due notes at the 
Commercial National Bank by the Hanover Land and Timber Company 
and the Coastal Land and Timber Company. I had no authority from 
the corporation, K. B. Johnson & Sons, Ine., to execute the notes which 
you hold in your hands. . . . Mr. Crow, the active manager of the 
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bank, had knowledge of the fact that K. B. Johnson & Sons, Inc., had 
no obhgation with respect to the notes of Hanover Land and Timber 
Company and Coastal Land and Timber Company. He knew all about 


that. . . . It was understood that we could not pay the notes. We 
did not owe them and could not pay them, but he (Mr. Crow) said: 
‘We want it this way to make it look better in the bank’ . . . Mr. 


Crow asked me to sign a note by K. B. Johnson & Sons, Inc., to cover 
the past-due interest on those notes. He said the bank 2xaminers were 
fussing about it and it gave them a bad standing to have notes past due. 
I told him, as I did before, that K. B. Johnson & Sons, Inec., owed no 
notes and could not pay any. He said: ‘Well, just sign them this way 
anyhow to take care of the bank situation.’ I signed them reluctantly 
that way. . . . K. B. Johnson & Sons, Inc., did uot derive any 
benefit from this note.” 

There was evidence tending to show that K. B. Johnson, president of 
defendant corporation, paid to the bank, on 15 December, 1931, the sum 
of $15.00 interest on the $3,000 note. This payment was enclosed in a 
letter to the bank, reading as follows: “I herewith enclose check for 
$15.00 to cover interest on our note for $3,000 for thirzy days. Very 
respectfully, K. B. Johnson & Sons, Inc.” There was evidence that, 
while this check was issued by the corporation, it was charged to the 
personal account of K. B. Johnson, president thereof. 

The following issues were submitted to the jury: 

1. “What amount, if anything, is due plaintiff on account of the note 
for $3,000, dated 15 November, 1931?” 

2. “What amount, if anything, 1s due plaintiff on account of the note 
for $7,581.69, dated 13 July, 1931?” 

3. “Is the defendant entitled to be relieved and discherged from lia- 
bility on said two notes, or either one of them, because of the matters 
and things alleged in the answer ?” 

The trial judge directed the jury to answer the first issue, “83,000, 
with interest from 15 November, 1931,” ete.; the second issue, ‘$7,581.69, 
with interest,” etc.; and the third issue “No.” 

From judgment upon the verdict the defendant appealed. 


Briggs & West for plaintiff. 
A. J. Fletcher, Douglass & Douglass, and Clyde A. Douglass for 
defendant, 


Brocpen, J. The two decisive questions of law presented are: 

1. If the president of a corporation executes a promissory note in the 
name of the corporation, payable to a bank, and delivers same to said 
payee at the request and for the accommodation of said payee, without 
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the knowledge or authority of the officers or directors of the maker, can 
such maker in a suit by the receiver of the payee assert failure of con- 
sideration as a valid defense to the action ? 

2. Was such execution and delivery of the instrument an ultra vires 
act ? 

The statute, C. S., 3008, provides that failure of consideration is a 
valid defense to a negotiable instrument “against any person not a 
holder in due course,” ete. While, of course, there is a presumption of 
consideration arising from the execution and delivery of a sealed instru- 
ment, such presumption is rebuttable. Farrington v. MeNeill, 174 
NC a Doe Hay “957? Patterson te Puller, 20a N. Co. 688, 167 
Se E., 7 

The oe offered evidence tending to show that the notes in con- 
troversy were executed and delivered by him as president of the defend- 
ant corporation and in the name of the corporation, at the request of 
the Commercial National Bank, the payee named in the notes. The evi- 
dence further tended to show that the bank paid nothing for the note, and 
that the maker received no valuable consideration as contemplated by 
law. Consequently, if the Jury should find the facts to be as contended 
by the defendant, the defense of failure of consideration would be avail- 
able. Manifestly, there was competent evidence of failure of consid- 
eration to be submitted to a jury. Therefore, the first question of law 
must be answered in the affirmative. 

The second question of law depends upon pertinent facts and cireum- 
stances. If it shall be found that the notes executed by the president 
of defendant corporation, not in pursuance of or as an incident of the 
corporate business, wholly without consideration, or benefit of any kind 
to the corporation, then such execution and delivery of the notes would 
be an u/fra vires act. See Bank v. Odom, 188 N. C., 672, 125 S. E., 
394; Commissioners es Brunswick v. Bank, 196 N. C., 198, 145 8. E., 
227; Indemnity Co. 1 . Perry, 108 NC, 286. 157 8. E. 629. 

There is no alieeuion in the pleadings that the cet of $15.00 
interest on the $3,000 note constituted ratification, and therefore such 
question is not pertinent to the case as now constituted. 

Apparently the plaintiff relied upon the case of White v. Johnson, 
205 N. C., 7738, 172 8. E., 370. In that case, however, the evidence 
tended to show that the plaintiff loaned the defendant the sum of $2,000 
in cash. Obviously, nothing else appearing, the defendant received the 
benefit of the contract, and the plea of ultra vires was, therefore, not 
available, 

The Court concludes that there was competent evidence of a valid 
defense to the instruments to be considered by the jury; and hence the 
peremptory instructions were erroneously given. 

Reversed. 
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——_. 


STATE vy. FAISON GORE. 


(Filed 28 January, 1935.) 


1. Criminal Law G r—Held: Credibility of witness was impeached in this 


2, 


3. 


4. 


5. 


6. 


case, and evidence corroborating his testimony was competent. 

Defendant was charged with being an accessory before the fact of 
murder, and pleaded not guilty. Upon the trial the perpetrator of the 
crime testified that he killed deceased because of the promises and in- 
ducements of defendant. Defendant cross-examined the witness and 
sought to impeach his character: Held, certain written and oral state- 
ments made by the witness to others prior to the trial were competent 
as tending to corroborate his testimony, the credibility of the witness 
having been challenged by the plea of not guilty, the cross-examination, 
and the evidence of his bad character. 


Criminal Law G u-— 

Evidenee of the circumstances under which a witness had made state- 
ments. competent upon the trial as corroborative of his testimony, is 
properly admitted to enable the jury to determine the weight to be given 
the statements upon the basis of whether they were yoluntary or were 
obtained by coercion or duress. 


Homicide G d: Criminal Law G r— 

Defendant was charged with being an accessory before the fact of 
murder in proeuring the murder of deceased: Held, testimony of a quar- 
rel between defendant and his wife over the attentions paid defendant's 
wife by deceased was competent to show motive and as corroborative 
of the testimony of the perpetrator of the crime that cefendant stated 
this was his motive. 


Criminal Law L e— 


IKirror, if any, in the admission of a note written to defendant by his 
wife, is held cured by her testimony upon the trial in his behalf, the note 
tending to discredit her testimony on the trial. 


Criminal Law G r— 


The cress-examination of defendant in this case held well within the 
latitude allowed by law. 


Criminal Law I J— 


The unsupported testimony of an accomplice is sufficient to overrule a 
motion for nonsuit, since such testimony is sufficient to sustain a verdict 
of guilty. 

Criminal Law I g—Instructions in this case held sufficiently full. 

An exception based upon the court's failure to define an “accessory 
before the fact” in a prosecution of defendant for being an accessory 
before the fact of murder, cannot be sustained where the record shows the 
ecurt read to the jury the indictment which fully described the offense, 
it being the duty of defendant, if he desires more elaborate instruction, to 
aptly tender a request therefor. 
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8. Indictment E c— 
In a prosecution of defendant for being an accessory before the fact 
of murder, variance of a few days between the indictment and proof as 
to the day the murder was committed is not fatal, C. 8., 4625. 


AppeaL from Harris, J., at June Term, 1934, of New Hanover. 
No error. 

The defendant was tried and convicted upon the following bill of 
indictment : 

“The jurors for the State upon their oath present, that Faison Gore, 
late of the county of New Hanover, on 3 May, 1984, with force and 
arms, at and in the county aforesaid, did unlawfully and wilfully, 
feloniously be and become an accessory before the fact to the murder of 
Kar! Hayduck, by counseling, procuring, or commanding Ben Johnson 
to commit a felony, to wit: kill and murder Karl IHayduck, and in con- 
firmation of said epninseling: procuring, or commanding of said Faison 
Gore, he, the said Ben Johnson, on or about 3 May, did unlawfully, wil- 
fully, felonious sly, and with alee aforethought, kill and murder the 

suid Karl Havduck, against the form of statute in such case made and 
provided against the peace and dignity of the State. 

“Woopus Kerira, Solicrtor.” 


From judgment pronounced on the verdict that he be imprisoned in 
the State prison for the term of his natural life, the defendant appealed 
to the Supreme Court, assigning errors. 


Attorney-General Brummitt and Assistant Attorney-General Seawell 
for the State. 
fe. M. Kermon for defendant appellant. 


Scuenck, d. The basis of seven of the defendant’s exceptive assigu- 
ments of error is the admission of certain written statements and certain 
oral statements made by the State’s principal witness to others at various 
times prior to the trial of this cause. The statements were admitted 
for, and only fer, the purpose of corroboration, and the Judge so told 
the jury at the time of their admission. The evidence of this witness, 
upon which the State largely relied, was to the effect that he, Ben 
Johnson, struck the fatal blow that killed the deceased, Karl Hayduck, 
and he did so because of promises and inducements held out to 
him by the defendant Faison Gore. We have carefully examined these 
statements and think they all tend to corroborate the testimony of 
Johusou. We cannot agree with the position taken in the defendant’s 
brief that the corroborating evidence was inadmissible because the wit- 
ness Ben Johnson had not been impeached. The defendant, having 
pleaded not guilty, the very nature of the circumstances challenged the 
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testimony of the witness to the effect that the defendant procured him, 
the witness, to kill the deceased; and also the cross-examination of the 
Witness was an attack upon and an impeachment of his testimony in 
that it sought to show that such testimony was false, and that the wit- 
ness had been frequently tried and convicted in various criminal courts 
and was therefore a man of bad character, whose testimony should not 
be given credence. 8S. v. Parish, 79 N. C., 610; S. v. Melvin, 194 
N. C., 394. 

The evidence of the circumstances under which the corroborative 
statements were made, to which the defendant excepted, was properly 
admitted in order to enable the jury to determine the weight that 
should be given to such statements; since if they were obtained by 
coercion or duress they might carry but little if any force, but if given 
freely and voluntarily, they might carry considerable force. The admis- 
sion of such evidence was logical, sensible, and did justice to all con- 
cerned. 

The exception to. the evidence tending to show a quarrel between the 
defendant and his wife is untenable, as such evidence was competent 
to show both motive for the crime charged and to corroborate the 
witness Ben Johnson, who testified that the defendant tcld him that the 
deceased was “going with his wife” and he “didn’t hke it,” and gave this 
as one of the reasons for wanting him “to knock him out.” 

If there was error in the admission of the note writien by the wife 
of the defendant to him while in jail, to which the defendant excepted, 
such error was cured when the wife went upon the stand as a witness 
in her husband’s behalf and at his behest and admitted that she wrote 
the letter, since it tended to discredit her by showing that she proposed 
to make her testimony agree with his. Witness this clause: ‘Honey, 
what time did you tell them so I can tell the same thing. Let me know 
all you told.” 

Those portions of the cross-examination of the defendant to which 
exceptions were lodged, in our opinion are well within the latitude al- 
lowed on such examinations, as the reason for the search for Hayduck 
and the manner of such search were proper to be considered by the jury; 
and especially was this so in the light of the fact that the defendant 
directed the search and suggested that one Mazur look behind the toilet 
where the deceased was found wounded and unconscious. 

The motion for nonsuit was properly denied as the testimony of 
Ben Johnson alone was sufficient to carry the case to the jury. It has 
been repeatedly held by this Court that the unsupported testimony of 
an accomplice, while it should be received with cautior, if it produces 
convincing proof of the defendant’s guilt is sufficient to sustain a con- 
yiction. S. v. Ashburn, 187 N. C., 717 (728), and cases there cited. 
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The defendant excepted to the charge for that “the court failed to 
charge the jury what constituted ‘an accessory before the fact,’” and 
“failed to charge the jury as to the law applicable to ‘an accessory 
before the fact.’” The court read the bill of indictment to the jury, 
including the following: “That Faison Gore . . . did unlawfully 
and wilfully, feloniously be and become an accessory before the fact of 
the murder of Karl Hayduck, by counseling, procuring, or commanding 
Ben Johnson to commit a felony, to wit: kill and murder Karl Hayduck, 

.’ The description of the offense contained in the bill is full and 
complete and needs no explanation to be understood. The charge is in 
compliance with C. S., 564. If the defendant desired more specific and 
elaborate instructions or explanations he should have submitted appro- 
priate prayers. S. v. McLamb, 203 N. C., 442; S. v. O'Neal, 187 
N. C., 22, and cases there cited. 

The defendant’s motion for arrest of judgment for that the bill of 
indictment charges that the murder of Karl Hayduck was committed 
on 3 May, 1934, when all of the evidence tended to show that it was 
committed on 29 April was properly denied, since “time is not of the 
essence of the offense” charged. C.S., 4625. 

A perusal of the record leads us to the conelusion that the case has 
been carefully tried in conformity with the practice and authorities in 
this jurisdiction, and the verdict and judgment will therefore be upheld. 

No error. 





GURNEY P. HOOD, COMMISSIONER OF BANKS, ET AL, V. J. ROBT. LAN- 
DRETH, L. M. LOWDERMILK, I. 8. McALISTER, N. L. EURE, TRUSTEE, 
ET AL. 
(Filed 28 January, 1935.) 


Mortgages C c—Mortgages filed for registration at same instant of time 
are equal and neither has priority over the other. 

Where the record discloses that a purchase-money mortgage and an- 
other mortgage given to another party to secure the cash payment re- 
quired by the grantor for the land were filed for registration at the same 
instant of time, neither mortgage has priority over the other, but both 
constitute a first lien on the land, C. S., 3561, and fact that one neces- 
sarily appeared before the other on the index of the day’s transactions 
does not alter this result, since the record fails to show that the mortgages 
were not indexed at the same time. 


Civin action, before Alley, J., at August Term, 1934, of GuiiForp. 
L. M. Lowdermilk and wife conveyed a tract of land to J. Robert 
Landreth and wife. Landreth, in payment of the purchase price, exe- 
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euted four notes to Lowdermilk, aggregating $5,292.16. In order to 
secure the notes he executed and delivered a mortgage upon said prem- 
ises to said Lowdermilk, dated 10 July, 1928. 

On the same day, to wit, 10 July, 1928, in order to procure a part of 
the purchase price for said land, Landreth and wife executed and deliv- 
ered to L. S. McAlister a mortgage, dated 10 July, 1928. Both deeds 
of trust were probated before the assistant clerk of the Superior Court 
on 14 July, 1928, and the register of deeds for Guilford County entered 
upon both instruments the following: “Filed for registration on 14 
July, 1928, at ten o’clock a.m., and duly recorded.” The evidence 
tended to show that the register of deeds kept a tempcrary index and 
eross-index. This temporary sheet was offered in evidence and shows 
that both of the aforesaid deeds of trust were indexed on 14 July, 1928. 
The order of names on the index is as follows: (a) Deed, Lowdermilk, 
L. M., to J. Robt. Landreth ef ua, grantees; (b) Mortgage deed, J. Robt. 
Landreth, grantor, to J. M. Lowdermilk, grantee; (c) Deed, Layton, 
J. A., grantor, to J. T. Necse, grantee; (d) Mortgage deed, Landreth, 
J. Robt., to L. S. MeAlister, grantee; (¢c) Deed, J. Robt. Landreth, 
grantor, to L. F. Weaver, grantee. 

The foregoing entries constitute the day’s work on 14 July, 1928. 

The plaintiffs brought suit against the defendants, alleging that the 
Lowdermilk mortgage deed constituted a prior hen upen the land, and 
asked that a commissioner be appointed by the court to sell the property 
and apply the net proceeds to the payment of the Lewdermilk mort- 
gage. The defendant McAlister filed an answer alleging that his mort- 
gage to secure $1,000 was a prior mortgage upon the premises, and 
asked that a commissioner be appointed to sell the land and to apply 
the net proceeds to the note secured by his mortgage. 

The following issues were submitted to the jury: 

1. “In what amount, if any, are the defendants J. Robert Landreth 
and Minnie R. Landreth indebted to the plaintiffs” 

2. ‘Does said indebtedness represent part of the purchase price of the 
property described in plaintiffs’ complaint ?” 

3. “Is said indebtedness secured by the mortgage to the defendant 
L. M. Lowdermilk described in plaintifi’s complaint ?”’ 

4. “Was the mortgage to the defendant L. M. Lowdermilk described 
in plaintiffs’ complaint filed for registration and indexed in the office 
of the register of deeds of Guilford County prior to or at the same time 
as the deed from the defendant L. M. Lowdermilk to the defendants 
J. Robert Landreth and Minnie R. Landreth deseribed in plaintiffs’ 
complaint ?” 

o. “If not, was said mortgage to the defendant L. M. Lowdermilk 
filed for registration and indexed in the office of said register of deeds 
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prior to the mortgage to the defendant L. S. MeAlister deseribed in 
plaintiffs’ complaint?” 

The jury answered the first issue, “$3,533.80”; the second issue, 
“Yes”; and the third issue, “Yes.” 

The trial judge was of the opinion that the fourth and fifth issues 
were unnecessary. 

TI'rom judgment upon the verdict appointing a commissioner to sell 
the property and directing that the net proceeds, subject to the payment 
of cost and certain taxes, be applied to the discharge of the Lowdermuilk 
mortgage, the defendant McAlhster appealed. 


Brooks, McLendon & Holderness for plaintiff. 
Duke & Bridges for defendant McAlister. 


Broapen, J. Two mortgage deeds are delivered to and received by 
the register of deeds and marked “filed for registration” at the same 
instant of time. Both instruments appear on the temporary index on 
the same day, although one appears ahead of the other on such index. 
The question of law is: Which mortgage deed has priority? The 
answer is neither. Both stand upon the same level and constitute a 
first lien upon the premises for the reason that both have panty of 
registration, 

Certain issues were submitted to the jury, but the record discloses 
that the facts with reference to the registration of the instruments were 
not controverted. 

The plaintiffs contend that while it has been formerly held that filing 
for registration determined priority, nevertheless such decisions have 
been overruled by reason of the fact that the Court has interpreted C. S., 
3561, as requiring indexing as an essential part of the act of registra- 
tion. The authorities relating to indexing are assembled in Story vt. 
Slade, 199 N. C., 596, 155 S. E., 256. See, also, Woodley v. Gregory, 
295 N.C, 280,171 S. E., 65. 

In the case at bar the register of deeds kept a temporary index, and 
while the mortgage deed of Lowdermiulk appears first on such record, 
there is nothing to indicate that all the papers were not indexed at the 
same time. Obviously two entries could not occupy the same space at 
the saine time on the records, and consequently it is necessarily apparent 
that in the aet of entering a list of names on a record that one name 
had to come first. 

In the final analysis two deeds of trust were filed at the same instant 
of time, and so far as the record discloses, were indexed at the same 
instant of time. Therefore, the Court is of the opinion that both mort- 
gage deeds constitute a first hen upon the land. 

Reversed. 
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JAKKI WATSON v. CITY OF DURHAM. 


(Filed 28 January, 1935.) 
1. Evidence K b— 

In reply to a question as to the condition of a hammer furnished plain- 
tiff for the performance of his work, defendant's witness, who had ob- 
served the hammer, was permitted to testify, “I would say it was in good 
condition’: Held, the testimony was competent as opinion testimony. 

2. Evidence D h— 

The exclusion of testimony that others had been injured in the rock 
quarry in which plaintiff received the injury in suit is held without error 
in this case, the evidence failing to disclose the required substantial 
identity of circumstances or proximity of time. 

3. Trial E c— 


Where the contention of plaintiff is not supported by allegations in the 
complaint, the refusal of the court to submit such contention will not be 
held for error. 


Civin action, before Cranmer, J., at September Term, 1984, of 
Dram, 

Plaintiff was sentenced to the State’s prison for a term of years, and 
soon thereafter, by virtue of a contract between the city of Durham and 
the State’s prison authorities, he was sent to work at a quarry owned 
and operated by the city of Durham. He had worked ia the quarry for 
approximately four years and was hurt on 22 September, 19380,  DPlain- 
tiff testified: “On 22 September I was breaking rock with a hammer, 

and a piece from that hammer hit me in my right eye and put 
it out.” There was evidence that this hammer was a rock hammer, 
weighing about eighteen pounds, and that it was “all crumpled and 
battered and would shoot spraws . . . and fine oleces of rock.” 
Plaintiff further testified that he had asked for goggles to protect his 
eyes and his request had been denied. He also testified that he had 
asked for a new hammer and that the same had not been furnished. He 
offered evidence that goggles were appliances approved and in general 
use for workmen engaged in breaking rock. 

The defendant offered evidence tending to show that goggles were not 
appliances approved and in general use for the particular work that 
plaintiff was required to do, and that the hammer furnished had been 
inspected as required by reasonable prudence, and that said instrument 
was free from defects, and was a proper apphance for breaking rock. 

There was sufficient evidence of negligence to be submitted to the 
jury, and the trial judge submitted issues of negligence, contributory 
negligence, and damages. The jury answered the issue of negligence 
“No,” and from judgment upon the verdict the plaintiff appealed. 
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P. R. Hines, Julius Brown, and R. O. Everett for plaintiff. 
S.C. Chambers for defendant. 


Brocpen, J. The trial judge properly submitted the cause to the 
jury. He stated and arrayed the contentions of the parties with clear- 
ness and impartiality and correctly stated the principles of law appl- 
cable to the various phases of the evidence. 

The defendant offered one of the guards as a witness, who was present 
at the time of the injury, and was asked what was the condition of the 
hammer plaintiff was using. He replied: “I would say 1t was in good 
condition.” 

The plaintiff insists that the evidence was incompetent and should 
have been excluded by application of the rule heretofore announced in 
Marshall v. Telephone Co., 181 N. C., 292, 106 8. E., 818. However, 
the ruling of the trial judge is sustained. The identical point was 
considered in Bane v. AR. R., 171 N. C., 828, 888. E., 477. The Court 
said: “The instantaneous conclusions of the mind as to the appearance, 
condition, or mental or physical state of persons, animals, and things, 
derived from observation of a variety of facts presented to the senses 
at one and the same time, are, legally speaking, matters of fact, and are 
admissible in evidence,” ete. See, also, McCord v. Harrison-Wright Co., 
198 N. C., 742, 153 8S. E., 406. 

The plaintiff also attempted to offer evidence that other persons had 
suffered injuries “while working in the rock quarry belonging to the 
eity of Durham, while breaking rock,’ in the same manner as the 
plaintiff. The trial judge properly excluded the evidence for the reason 
that the evidence did not disclose “the substantial identity of c1reum- 
stances or proximity of time which the law contemplates.” Ktheridge v. 
R. R., 206 N. C., 657, 175 8. E,, 124. 

Plaintiff further insisted that it was error for the trial judge to decline 
to state his contentions to the effect that he was being worked 11 viola- 
tion of the Constitution and laws upon the theory that C. S., 7758, 
authorizes convicts to be worked on the roads or streets, and, therefore, 
excludes work in quarries. Even if it be conceded that such contention 
is sound, there were no allegations in the pleadings raising the question, 
and hence the trial judge ruled correctly in declining to submit such 
contention. 

‘A careful examination of all the exceptions does not disclose to the 
Court any error of law. 

Affirmed. 
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J. L. SNYDER, J. B. IVEY, F. A. WILKINSON, DR. A. M. WHISNANT, 
MRS. JOSEPH McLAUGHLIN, A. J. HAGOOD, W. B. LOVE, PAUL J. 
KIKER, anp J. lL. LITTLE, Trustees or CHARLOTTE DISTRICT OF 
WESTERN NORTH CAROLINA CONFERENCE OF METHODIST 
SPISCOPAL CHURCH, SOUTH, v. JOHN C, CALDWIELI. 


(Filed 28 January, 1935.) 


Deeds and Conveyances C g-——Covenant restricting use of property to 
residential purposes held inoperative by change in character of de- 
velopment. 


Plaintiff's grantor obtained title to the property in question by deed 
containing a covenant restricting the use of the property to residential 
purposes. Plaintiff contracted in writing to sell the property to dcfend- 
ant free from restrictions, and upon defendant's refusal to accept the 
deed, brought suit. The trial court found that the fundamental char- 
acter of the property in the vicinity had changed from residential to 
business property and had rendered plaintiff's property wholly unfit for 
use for residential purposes, and decreed that plaintiff's deed would 
convey the property free from the restrictions: Held, the judgment is 
affirmed under the principle announced in Starkey v. Gardner, 194 
N. C,, 74. 


Civit action, before Alley, J., at Regular Term, beginning 19 No- 
vember, 1934, of MEcKLENBURG. 

On 28 February, 1901, the Piedmont Realty Company conveyed to 
James O. Gardner and wife lots Nos. 8, 9, and 10, in Block 4, as shown 
on the map of Piedmont Park. The property fronts on Central Avenue 
at the intersection of Louise Avenue and Tenth Street. The deed to 
Gardner contains certain restrictive covenants to the effect “that no 
owner of said real estate shall at any time hereafter erect upon said 
real estate any structure except a dwelling-house, . . . and no 
owner . . . shall permit any building erected thereon to be used 
for other purpose than dwelling and necessary outhouses.” 

On 26 November, 1921, Gardner and wife conveyed the property to 
the trustees of Charlotte District Conference of the Western North 
Carolina Conference of the Methodist Episcopal Church, South, free of 
all eonditions and restrictions, subject, however, to the following trust: 
“In trust that such premises shall be held, kept, maintained, and dis- 
posed of as a place of residence for the use and occupancy of the preach- 
ers of the Methodist Episcopal Church, South,” ete. 

There was evidence that the Piedmont Realty Company was dis- 
solved on 7 April, 1900, and that since said property was conveyed to 
the plaintiffs “the character and surroundings in che neighborhood 
of plaintiffs’ lots have changed to such an extent that the said lots of 
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plaintiffs are no longer suitable solely for residence purposes; that the 
said lots are situated upon and face Central Avenue and Tenth Street, 
which are two of the principal streets in the eity of Charlotte, and the 
streets have been paved and are now heavily traveled by automobiles, 
trucks and busses, and Central Avenue is now a State highway leading 
from Charlotte to Raleigh; that when the Piedmont Realty Company 
began the development of the said property more than 30 years ago, the 
whole of said tract lay outside of the corporate limits of the city of 
Charlotte, and far beyond the business district of said city; that since 
that time the corporate limits of the city have been so extended that they 
not only take in all of said tract, but extend far beyond the remotest part 
of it; that said property is now and has been for more than 20 years 
an integral part of the city of Charlotte; that filling stations, drug 
stores, and grocery stores have sprung up directly opposite the plaintiffs’ 
property on Central Avenue, and also across from said property on 
Tenth Street; that a high school has been built only two blocks away 
from said plaintiffs’ property; that stores, shops, filling stations, and 
other businesses are being operated across the streets from said plain- 
tiffs’ property, and the indications point to an increase in number of 
such places of business, and a further and rapid development of a busi- 
ness center near the plaintiffs’ property,” ete. 

The defendant owned a lot in Myers Park and agreed in writing to 
sell his lot to the plaintitfs and to take a deed for plaintiffs’ property 
in part payment thereof, provided the plaintiffs could give hin a deed 
free of the restrictions. 

The plaintiffs tendered a deed to the defendant free of restrictions, 
but he declined to aecept the same upon the ground that the plaintiffs 
could not deliver a deed free of restrictions. 

Thereupon the plaintiffs instituted this action to compel the defendant 
to convey to them the Myers Park lot and to accept a deed free of 
restrictions for the Central Avenue property. Jury trial was waived 
and the judge found the facts substantially as hereinbefore mentioned. 
It was further found “that the changes heretofore enumerated in the use 
of the property in the subdivision known as Piedmont Park and in the 
vieinity of the plaintiffs’ property and in the growth and development 
of the city of Charlotte and the increase of the volume of travel aud 
business and other nonresidential uses of property in close proximity to 
the section in which the plaintiffs’ property is located have radically 
changed the fundamental character of the plaintiffs’ property and the 
property in the vicinity thereof from residential to commercial prop- 
erty, and have rendered the plaintiffs’ lots and the other property in 
the vicinity thereof wholly unfit and unsuitable for use for residential] 
purposes and more suitable for business purposes.” 
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Upon such findings, supported by evidence, it was adjudged that the 
defendant accept the deed which the plaintiffs have tendered, “and that 
the said lots be conveyed to said defendant free of any and all condi- 
tions or restrictions, and free of any trust.” It was further adjudged 
that the defendant execute and deliver to the plaintiffs a good and 
sufficient deed of proper warranty to the Myers Park oroperty owned 
by him. 

From the foregoing judgment the defendant appealed. 


Charles W. Bundy and D. EF. Henderson for plaintiffs. 
F. A, McCleneghan for defendant. 


Brogpren, J. The judgment and findings of fact present the question 
as to whether the case at bar is to be determined by the principle applied 
in Starkey v. Gardner, 194 N. C., 74, 188 8. E., 408, or McLeskey v. 
Heinlein, 200 N. C., 290, 156 S. E., 489. 

The Court is of the opinion, and so adjudges, that Starkey v. Gardner, 
supra, is determinative, and the judgment as rendered is approved. 

Affirmed. 





JUNIUS McKAY vy. G. F. BULLARD. 
(Filed 28 January, 1935.) 


1. Adverse Possession C b—-Claimant must show not only possession but 
also that possession was adverse and under definite boundaries. 

It is error for the court to direct the jury to answer the issue of 
adverse possession in favor of the party claiming by such adverse posses- 
sion if the jury should find the facts as the evidence tends to show, 
merely upon uncontradicted evidence of thirty years possession, it being 
necessary for claimant to show by evidence that such possession was 
adverse and was under known and visible lines and boundaries. C. S,, 
425. 


2. Adverse Possession A f— 


In order for possession to be hostile the possessor must exercise domin- 
ion by exclusive use of the land for purposes for which it is reasonably 
susceptible, and such occupaney must extend to the boundaries claimed, 


EvEcTMENT, tried at April Term, 1934, of BiapEx, before Cranmer, 
J. New trial. 
Judgment for plaintiff; appeal by defendant. 


Ht, H. Clark for plaintiff appellee. 
A. M. Moore for defendant appellant. 
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Scuenck, J. The plaintiff alleged that he and the other heirs at law 
of R. L. MeKay are the owners in fee and entitled to the possession of 
the following described lot or parcel of land, of which the defendant is 
in the unlawful possession, to wit: “In the town of Elizabethtown. 
Beginning at the northeast corner of the intersection of Queen and 
Poplar streets, and running thence as the east line of Poplar Street now 
north 2214 east 3.18 chains (210 ft.) to an iron rod, a corner of lot; 
thence as line of that lot, now south 4784 deg. east 3.18 (210 ft.) across 
the end of Cape Fear River bridge fill to an iron rod, now a large tree, 
i COTMOE Ol saeco lot; thence a line of that lot south 2214 west 3.18 
chains to a piece of piping in the north line of Queen Street; thence as 
that line north 6734 deg. west 3.8 chains to the beginning.” 

The third issue reads: “Are the plaintiffs the owners of and entitled 
to the possession of the lands described in the complaint ?’—upon which 
his Honor instructed the jury: “Jf you find the facts to be, by the 
greater weight of the evidence, as the evidence tends to show, you will 
answer the issue ‘Yes,’ ” which charge the defendant made the basis of 
an exeeptive assignment of error. 

The plaintiff, through his counsel, in response to an interrogation by 
the court, stated that the plaintiff claimed not by virtue of any deed 
or grant, but by “metes and bounds as described in the complaint,” and 
introduced no deed or grant containing any description from which the 
land in controversy could be located. 

Construing the evidence favorable to the plaintiff, the most it tends 
to show is that the father and mother of the plaintiff and the plaintiff 
and his brothers and sisters lived in a house on an half-acre tract of 
land on Queen and Poplar streets in the town of Elizabethtown, on the 
top of the hill near the Cape Fear River bridge, for more than thirty 
years, and that after the death of his parents the plaintiff rented the 
house to various families and that the plaintiff sold the sand on the 
land to a bridge construction company and the house was torn away in 
getting the sand. 

There is no evidence of possession of the land except the occupancy 
of the house and the hauling of the sand; and no evidence as to what 
part of the land the sand was hauled from, except that the hauling 
caused the house to be torn down; and no evidence as to character of 
the land or the uses to which it was susceptible. Not a witness could 
locate by name the streets mentioned in the description in the com- 
plaint. The plaintiff himself, on cross-examination, testified: “I know 
where the lands begin but I don’t know the names of the streets. I 
don’t know where any of the corners are since it was cut down.” The 
nearest approach to locating the streets was by the witness Sheron, who 
testified: “I am familiar with the description of the tract of land on 
Queen and Poplar streets, which I heard you read. The place was 
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owned by R. L. McKay. I know when he lived on that tract of land.” 

“He (the plaintiff) sold the sand and they tore the house 
down.” This witness, however, on cross-examination, waen the descrip- 
tion contained in the complaint was read to him, said: “I don’t recog- 
nize it.” 

Conceding, but not deciding, that the evidence establishes 30 years 
possession of an one-half-acre tract of land on Queen and Poplar streets 
in the town of Elizabethtown by the plaintiff and those under whom he 
claimed, there was still left for the jury’s determination the questions as 
to whether such possession was adverse, and as to whether such posses- 
sion was held up to known and visible lines and boundaries, as required 
by C.8., 425. 

Adverse possession within the meaning of the law consists in actual 
possession with intent to hold solely for the possessor to the exclusion of 
others, and is denoted by the exercise of acts of dominion in making 
the ordinary use and taking the ordinary profits of which the land is 
susceptible. The possession must be as decided and notorious as the 
nature of the land will permit and afford unequivocal indication to all 
persons that the possessor is acting in the character of owner, Locklear 
v. Savage, 159 N. C., 236, and this possession must be “ascertained and 
identified under known and visible lines and boundaries,” that is, the 
physical occupation must be connected with the boundar:es claimed. 

A. perusal of the evidence leads us to the conclusion that there was 
error in the peremptory instruction of his Honor to the effect that the 
evidence established that the thirty years possession of te plaintiff and 
those under whom he claims was adverse and identified under known and 
visible boundaries, and that this error entitles the defendant to a new 
trial. 

New trial, 





ROSA WESTBROOK v. HOME SECURITY LIFE INSURANCE COMPANY. 
(Filed 28 January, 1935.) 


1. Insurance J a—Breach of provision in policy giving insurer right to 
inspect policy held not to work forfeiture of policy. 

The policy of life, disability, and accident insurance in this case con- 
tained a clause stipulating that insurer should have the right to inspect 
the policy and receipt book, and by later cancellation clause provided that 
insurer should have the right to cancel the policy for nonpayment of 
premiums, and the right to cancel or reduce the disability and accident 
insurance upon written notice: Held, insured’s refusal to allow insurer - 
to inspect the policy would not work a forfeiture of the policy, the clause 
of the policy relating to insurer’s right of inspection not providing for 
forfeiture for its breach, and the law not favoring forfeitures. 
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2. Insurance H a— 

Where a policy has not been canceled in accordance with its provisions 
relating thereto, and has not been forfeited by insured, the refusal of 
insurer’s agents to accept premiums thereon will not terminate the con- 
tract. 

3. Insurance P a— 

Where a policy of insurance is subsisting and effective, the policy not 
having been forfeited or canecled, insured may not maintain an action 
to recover premiums paid on the contract. 


Civin acrion, before Alley, J., at June Term, 1934, of Forsyrn. 

On 21 January, 1921, the defendant issued to plaintiff a policy of 
insurance, specifying that twenty per cent of the premium was for life 
insurance and eighty per cent was for sickness or aceident insurance. 
The poley contained the following provision: “This pohey and receipt 
book, or ecard, coutaining the entries of premiums paid shall be exhibited 
on demand to the officers or authorized agent of the company at any 
time or before payment thereunder,” ete. The pertinent portions of 
the cancellation clause of the policy are as follows: “Except within the 
coutestable period of two years from date of policy, and then only for 
material misrepresentation on the application therefor, the company 
will have no right to cancel the insurance payable at death, except for 
nonpayment of premium. However either the company or the insured 
has the right to cancel or reduce the msurance granted herein against 
disability from sickuess or accident, in which event that part of the 
premium payable to such disability insurance would be discontinued or 
proportionately reduecd: Provided, that the company may exercise thus 
right only by written notice, either delivered to the insured or mauled to 
the insured’s last address as shown by the records of the company with 
cash or company’s check for unearned premiums,” ete. 

The plaintiff paid the premiums up to and including 18 September, 
1933. The plaintiff had received certain disability benefits, and the 
defendant made demand upon the plaintiff to exhibit the poliey in 
accordance with the terms thereof. The plaintiff declined to deliver or 
exhibit the poliev to the agent of defeudant. The husband of plaintiff, 
who paid the premiunis for her, said: “The general manager . . . 
caine to the window and took my book and looked at it and said: ‘I 
wont accept auy more premiums until you give me them policies’ I 
said I was not going to give them up because I didn’t want them can- 
celed, and I started on off. He said he would send the sheriff out there 
and get them. I said: ‘Send the sheriff, and if he command them, I 
have to give them over.” I told them I had come to pay the premium 
and presented the money and book at the office window, and they told 
me they wouldn’t accept any more premiums until I gave up those 
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policies, and I told them all right, and took the book and started on off. 
— Mr. Todd didn’t say anything about showing him the poli- 
cies. Said he would not accept any more premiums watil I gave him 
those policies. He didn’t tell me at that time that all he wanted to do 
was see the policies and he would give them back to me. He told me 
to give up the policies or he was going to send the sheriff and demand 
them.” 

The defendant offered evidence tending to show that the local office 
did not carry copies of all policies written through the office for the 
reason that such records would be very voluminous, and that they made 
demand upon the plaintiff to exhibit the policy in accordance with the 
terms thereof for the purpose of checking their records, and that they 
had no intention of trying to deprive the plaintiff of the policy. The 
plaintiff brought a suit before a justice of the peace for the sum of 
$160.00, presumably for breach of contract and to recover premiums 
paid to the defendant. The defendant issued a notice to produce the 
policy at the trial, and after judgment had been rendered in favor of 
the plaintiff, the defendant notified the plaintiff that it would continue 
the policy in full force if the plaintiff would continue to pay the pre- 
miums. Plaintiff declined to comply with this offer. 

Upon appeal to the Superior Court, the trial judge nonsuited the 
case at the conclusion of the evidence. From such judgment the plain- 
tiff appealed. 


BE. Risner for plainteff. 
Efird & Liipfert for defendant. 


Brocpen, J. The policy of insurance specified a particular method 
of cancellation. There is no evidence that this method has been pur- 
sued, and therefore the refusal of the agents of the company to accept 
further premiums did not terminate the contract. The policy further 
provided that the agents of the company should have the right to inspect 
the policy. The plaintiff declined to tender the policy for inspection, 
but the inspection clause in the policy did not impose forfeiture for the 
breach of such provision, and as the law does not favor forfeitures, the 
defendant had no right to forfeit the policy because the plaintiff refused 
to exhibit it upon demand. It necessarily follows that as the policy 
neither has been forfeited nor canceled that it is still in force as a valid 
and subsisting contract. Hence, the plaintiff could not maintain an 
action to recover premiums paid on the contract. 


Affirmed. 


N.C.] FALL TERM, 1934. 633 


LINEN SERVICE Corp. v. CRISP. 


NATIONAL LINEN SERVICE CORPORATION, Trapina as CAROLINA 
LINEN SUPPLY COMPANY, vy. JOHN M. CRISP, TREASURER OF THE 
TOWN OF LENOIR. 

(Filed 28 January, 1935.) 


1. Taxation B c—Plaintiff held not liable for franchise tax under pro- 
vision of ordinance under which the tax was collected. 


Plaintiff paid, under protest, a municipal franchise tax levied against 
persons renting or supplying clean linen who solicited business for serv- 
ices to be performed outside the city. The statement of facts agreed 
disclosed that plaintiff supplied clean linen to its customers within the 
city under contract giving it the option to supply new linen or to have 
the soiled linen of its customers laundered and returned, but the faets 
agreed did not show that plaintiff laundered the soiled linen of its cus- 
tomers: #eld, plaintiff did not render any service to its customers out- 
side the city, and was not liable for the tax. 

2. Municipal Corporations K e— 


A party not liable for a franchise tax imposed by municipal ordinance 
may not attack the constitutionality of the ordinance, 


Appeat by plaintiff from //arding, J., at August Term, 1934, of 
CALDWELL. Reversed. 

This 1s an action to recover of the defendant the sum of $50.00, which 
was paid by the plaintiff to the defendant on 27 July, 1933, under pro- 
test, as a heense tax levied by the town of Lenoir, under an ordinance 
of said town. Demand for the payment of the said sum was made by 
the plaintiff and refused by the defendant before the commencement of 
the action. 

The action was begun on 14 May, 1934, in the court of a justice of the 
peace of Caldwell County. 

From the judgment of said court that plaintiff recover nothing of 
the defendant, the plaintiff appealed to the Superior Court of Caldwell 
County. 

When the action was called for trial in the Superior Court, the parties 
waived a trial by jury, and agreed that judgment might be rendered by 
the court on the statement of facts agreed submitted by the parties. 

From the judgment on said statement that plaintiff recover nothing 
of the defendant, the plaintiff appealed to the Supreme Court. 


Berlram 8. Boley, John M. Robinson, and Hunter M. Jones for 
plaintiff. 
L. it. Wall for defendant. 


Connor, J. The ordinance under which the license tax involved in 
this action was levied on the plaintiff is as follows: 
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“Laundries. (a) Every person engaged in the operation of a steam 
laundry, Chinese laundry, wet-wash laundry, or agents therefor, shall 
pay an annual license tax of $25.00: Provided, that persons soliciting 
business for services to be performed outside the city shall pay an annual 
license tax of $50.00. 

“(b) Every person engaged in the business of supp.ying or renting 
clean linen or towels shall pay an annual tax of $25.00: Provided, that 
persons soliciting business for services to be performed outside the city 
shall pay an annual license tax of $50.00.” 

It does not appear from the statement of agreed facts submitted to 
the court that the plaintiff was engaged during the year 1933 in solicit- 
ing business for services to be performed outside the city of Lenoir. 
The plaintiff was engaged in the business of supplying or renting clean 
linen to persons residing in the said city. It did not undertake to have 
the clean linen which it supplied or rented to its customers in the city 
of Lenoir laundered in the city of Charlotte, or elsewhere, when the said 
linen became soiled. Under its contract with its customers the plaintiff 
had the option to supply new linen, when the linen which it had sup- 
plied became soiled, or to have the soiled linen laundered, and returned 
to its customers. It rendered no service to its customers outside the city 
of Lenoir. The only service it rendered to them was rendered in the 
city of Lenoir. No service was rendered by the plaintiff to its cus- 
tomers in the city of Lenoir except the delivery to them of clean linen. 
For this reason, the plaintiff was not liable to the city of Lenoir for a 
license tax under the proviso contained in section (b) of the ordinance 
involved in this action, and is therefore entitled to recover of the defend- 
ant the sum of $50.00, which it paid to the defendant under protest. 

We do not discuss the validity of the ordinance which is challenged by 
the plaintiff on the grounds discussed in the briefs filed in this Court, for 
the reason that the proviso contained in section (b) of the ordinance is 
not applicable to the plaintiff. The plaintiff is not injured by the ordi- 
nance, and therefore cannot attack its validity in th:s action. Yar- 
borough v. N. C. Park Commission, 196 N. C., 284, 145 S. E., 563. In 
Chemical Co. v. Turner, 190 N. C., 471, 180 S. E., 154, it is said: 

“Courts never anticipate a question of constitutional law before the 
necessity of deciding it arises.” 

In accordance with this opinion, the judgment is 

Reversed. 
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ISAAC M. DOTSON v. F. 8S. ROYSTER GUANO COMPANY. 
(Filed 28 January, 1935.) 


1. Master and Servant A a— 
The trial of the issues relating to the establishment and breach of the 
contract of employment sued on held without error in this case. 
2. Damages F b—Measure of damages for breach of contract of employ- 
ment. 


Plaintiff declared upon a contract of employment, based upon sufficient 
consideration, under which defendant agreed to continue to give plaintiff 
employment for life or so long as he was able to perform same, of the 
kind and character he was performing at the time of the execution of 
the contract. Defendant promoted plaintiff from time to time with in- 
creased compensation, but thereafter discharged plaintiff: cld, in plain- 
tiff’s action for breach of the contract, under the evidence the damages 
should have been limited to and based upon the rate of compensation 
paid for the kind and character of the work plaintiff was performing at 
the time the contract was executed, and the rule that a contract will 
be construed in connection with the practical interpretation given thereto 
by the parties, has no application to the case. 


AppeaL by defendant from Cowper, Special Judge, at June Term, 
1934, of MECKLENBURG. 

Civil action to recover for breach of contract to give plaintiff employ- 
ment, which he alleges the defendant made as a part of the consideration 
for his executing a release of clalin for damages growing out of a per- 
sonal injury suffered by him while in the defendaut’s employ. 

The injury suffered by plaintiff, which ultimately resulted in the 
amputation or loss of his right leg, occurred 13 December, 1913, while 
plaintiff was employed at defendant’s Spartanburg plant. In 1914 
plaintiff was transferred to defendant’s Charlotte plaut and given the 
occupation of timekeeper, which position he held in August, 1915, when 
the contract sued upon is alleged to have been made. Thereafter, in 
1917, the plaintiff was promoted to factory bookkeeper, and again in 
1926 he was moved to the uptown office and given the duties of book- 
keeper and cashier. He was discharged from defendant’s employ at the 
close of 1931. The salary of timekeeper at defendant’s Charlotte plant 
during 1932 and 1953, the time for which he presently sucs, was $20 
per week. 

Upon denial of liability and issues joined, the jury returned the fol- 
lowing verdict: 

“1. Did the plaintiff and the defendant enter into a contract by the 
terms of which the defendant agreed, for the period of the plaintifi’s hfe 
or as long as he was able to perform same, to give plaintiff employment 
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of the kind and character he was performing in August, 1915, at the 
regular compensation therefor? Answer: ‘Yes.’ 

“2. Has the plaintiff at all times been able, ready, and willing to per- 
form the said contract, as alleged in the complaint? Answer: ‘Yes.’ 

3. Did the defendant wrongfully breach said contract, as alleged in 
the complaint? Answer: ‘Yes.’ 

“4. If so, what damages, if any, is the plaintiff entitled to recover for 
the period from 1 January, 1932, to 31 December, 1932? Answer: 
‘89,100.’ 

“5. What damages, if any, is the plaintiff entitled to recover for the 
period from 1 January, 1933, to 31 December, 1933? Answer: ‘$1,700.’ ” 

With plaintiffi’s consent, the court reduced the award of damages 
given in response to the fourth issue to $1,800, and that given in re- 
sponse to the fifth issue to $1,600, and rendered judgment accordingly. 

From the judgment thus rendered the defendant appeals, assigning 
errors. 


John M. Robinson and Marvin L. Ritch for plaintiff. 
Willcox, Cooke & Willcox and Tillett, Tillett & Kennedy for de- 
fendant, 


Stacy, C. J. A careful perusal of the record leaves us with the im- 
pression that no error was committed on the trial of the first three issues 
establishing the alleged contract and its breach. Jones v. Light Co., 
206 N. O., 862, 175 S. E., 167; Stevens v. R. R., 187 N. C., 528, 122 
S. E., 295; Fisher v. Lumber Co., 183 N. C., 485, 111 8. E., 857. Buta 
contrary impression prevails with respect to the fourth and fifth issues. 

In apt time, the defendant asked the court to instruct the jury as 
follows: 

‘The court instructs the jury that the alleged contract for ‘employ- 
ment of the kind and character the plaintiff was then performing’ means 
the same kind and character of employment which the plaintiff was 
performing in August, 1915, at the time the alleged con:ract was made. 
The plaintiff’s own evidence is that he was employed as a timekeeper at 
that time. In arriving at the amount of damages to which the plaintiff 
is entitled, if you find he is entitled to damages, you can consider only 
the regular compensation for a timekeeper at the Charlotte factory of 
the defendant in the years 1932 and 1933. The uncontradicted evidence 
is that such pay for each year was $20.00 per week. Therefore, the 
maximum amount of damages for such year is $1,040, from which must 
be deducted the amount the plaintiff earned in each year, or could have 
earned by due diligence.” 

The refusal to give the instruction thus requested forms the basis of 
one of defendant’s exceptive assignments of error. Uncer the contract 
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alleged by the plaintiff, and as established by the jury’s answer to the 
first issue, and the admitted evidence in the case, it would seem that the 
defendant’s prayer to the above effect should have been granted. The 
fact that plaintiff was advanced in his work from time to time, with 
increased compensation, even if regarded in fulfillment of defendant’s 
promise to give him employment, would not change the terms of the 
original agreement. The contract was to give the plaintiff employment 
of the kind and character he was performing in August, 1915, and not 
of the kind and character he was then performing, with reasonable ad- 
yancement from time to time. Nor can generosity of fulfillment for 
awhile be construed as an enlargement of the contract. The practical 
interpretation of the parties is not applicable to the case. Cole v. Fibre 
Co., 200 N. C., 484, 157 S. E., 857. The plaintiff has limited his recov- 
ery by the plain terms of the agreement upon which he sues. 
Partial new trial. 





H. P. SWINSON y. LANCE PACKING COMPANY Ef AL. 
(Filed 28 January, 1985.) 
1. Libel and Slander D c—Competency of evidence of secondary publica- 


tions. 


While evidence of secondary publications of an alleged slander are 
admissible on the issue of damages when such secondary publications 
are the natural, probable, and foreseeable consequences of the original 
slander sued on, the evidence of subsequent defamatory stutements made 
by others was erroneously admitted in this case for that it appeared 
the subsequent statements were not repetitions or secondary publications 
of the original slander which was the basis of the cause of action. 

2. Appeal and Error J e— 

The admission of incompetent evidence cannot be held harmless where 
it appears that it augmented the recovery, and a new trial will be 
awarded on defendant’s exception, 

3. Appeal and Error J g— 


Where a new trial is awarded for the admission of incompetent evi- 
dence, other exceptions that may not arise on another hearing will not 
be considered on the appeal. 


Apprax by defendant from Hill, Special Judge, at May Term, 1934, 
of MECKLENBURG. 

Civil action for slander. 

The complaint sects out three causes of action. 

1. That some time prior to 27 May, 1931, E. L. Hester, Jr., manager 
of the defendant’s branch plant at Greensboro, N. C., in his capacity as 
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such, uttered slanderous words of and concerning the plaintiff by saying 
to F. K. George: “I have found out why Lance Packing Company fired 
Swinson. Swinson was about to own the Lance Packing Company. He 
had several thousand dollars put away that he could not account for.” 

2. That about the same time, in the city of Charlctte, S. A. Van 
Every, president of the defendant company, in his capacity as such, and 
personally, uttered slanderous words of and concerning the plaintiff by 
saying in the presence of J. D. Mangum and others that the plaintiff 
“was a smart crook; that you could not catch him stealing.” 

3. That on 27 May, 1931, E. L. Hester, Jr., in his capacity as man- 
ager of one of defendant’s plants, and while about the defendant’s busi- 
ness, uttered slanderous words of and concerning the plaintiff by saying 
to Vance Miller, at or near Greensboro, N. C.: “Swirson worked for 
us for nine years. The Lance Packing Company fired him because he 
was a crook.” 

Only the third cause of action, as above set out, was submitted to the 
jury. The other two were nonsuited, the second at the close of the 
plaintiff’s evidence and the first at the close of all the evidence. The 
evidence tending to support the first cause of action was, however, 
allowed to be considered by the jury on the third cause of action as 
giving meaning, color, and content to the words used by Hester in speak- 
ing to Miller. 

J. 3. Watts, a merchant at Pageland, S. C., was al.owed to testify 
that while in his place of business in June, 19381, Charles Mygatter, 
salesman for Lance Packing Company, told him: “Swinson stole enough 
money from the Lance Packing Company to open up a business of his 
own.” Objection; overruled; exception. “He said he heard Swinson 
stole enough money from Lance Packing Company to open up a busi- 
ness of his own.” Objection; overruled; exception. 

Carol Mangum, also a merchant at Pageland, S. C., testified that 
while in his store, in June, 1931, Charles Mygatter, salesman for Lance 
Packing Company, said to him that “he heard Swirson had stolen 
enough money from Lance Packing Company to go in business and open 
up a business of his own.” Objection; overruled; exception. 

The testimony of Watts and Mangum was limited to the issue of 
damages; and, in the court’s charge, the jury was instructed not to con- 
sider these statements made by Mygatter in South Carolina, unless they 
were repetitions of the statement made by Hester to M:ller, in Greens- 
boro, on 27 May, 1931. 

There was a verdict for the plaintiff on the third cause of action, com- 
pensatory damages being assessed at $2,500, and punitive damages in 
the sum of $3,000 also being awarded the plaintiff. Judgment on the 
verdict, from whieh the defendant appeals, assigning errors. 
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Carswell & Ervin for plaintiff. 
Tillett, Tillett & Kennedy for defendant Lance Packing, Company. 


Sracy, C. J. The liability of a defamer for the repetition or sec- 
ondary publication of a defamation, and the admissibility of evidence to 
establish such hability, were considered in Sawyer v. Gilmers, Inc., 189 
N. C., 7, 126 S. E., 183. There Connor, J., delivering the opinion of 
the Court, said: “We hold it to be the law in this State that the author 
of a defamation, whether it be lbel or slander, is liable for damages 
caused by or resulting directly and proximately from any secondary 
pubheation or repetition which is the natural and probable consequence 
of this act. He is not hable for such damages where the secondary pub- 
lication or repetition is without authority from him, express or implied. 
If the defamation 1s uttered under such circumstances as to time, place, 
or conditions as that a repetition or secondary publication is the natural 
and probable consequence of the original defamation and damage result- 
ing therefrom, he is hable for such damages, and evidence of such repeti-_ 
tion or secondary publication, and of damages resulting therefrom, 1s 
admissible. It is for the jury to determine, under instructions of the 
court, whether in view of the circumstances under which the original 
defamation was uttered, a secondary publication or repetition was the 
natural and probable conscquenee of such defamation, which could ani 
should have been foreseen or anticipated by the defendant in an action 
for damages for the original defamation.” 

Tested by this rule, it would seem that the testimony of Watts and 
Mangum as to what Mygatter said to them in Pageland, 8S. C., should 
have been excluded. Annotation 90 A. L. R., 1183. The first state- 
ment made by Mygatter to Watts did not purport to be a repetition or 
secondary publication of the original defamation (Hamilton v. Nance, 
159 N. C., 56, 74 S. E., 627), and if thereafter he were undertaking to 
quote Hester, it would seem the quotation was of what Hester is alleged 
to have said to George, rather than of what he said to Miller. Johnston 
uv. Lance, 29 N. C., 448; Hampton v. Wilson, 15 N. C., 468. In any 
event, the evidence appears to be incompetent. Annotation 16 A. L. R,, 
726 (with full citation of authorities). It undoubtedly augmented the 
recovery. Lamont v. Hospital, 206 N. C., 111, 173 S. E., 46. 

There are other exceptions on the record, worthy of consideration, but 
as they may not arise on another hearing, we shall omit rulings upon 
them now. Oates v. Trust Co., 205 N. C., 14, 169 S. E., 869. 

New trial. 
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N. W. GENNETT, GuarpIAN, Vv. JEFFERSON STANDARD LIFE 
INSURANCE COMPANY. 


(Filed 28 January, 1935.) 


1. Insurance R c—Conflicting testimony on question of insured’s disability 
held for jury. 


Testimony that insured was rendered wholly disabled by disease from 
following any occupation for remuneration or profit held sufficient to take 
the case to the jury in this action on a disability clause in a policy of 
life insurance, although the testimony of other witnesses was in sharp 
conflict. 

2. Same— 

An incurable disease requiring careful and close observation of a 
physician, and requiring that the patient refrain from the ordinary 
exactions of a fixed employment is held to have been within the con- 
templation of the parties as a permanent and total disability at the time 
the policies sued on were executed. 

3. Same— 


Attending school is not pursuing an occupation for remuneration or 
profit as a matter of law. 


AppreaL by defendant from Finley, J., at July Term, 1934, of Bun- 
COMBE. 

Civil action to recover disability benefits on two policies of insurance, 
one $10,000 policy, issued 15 March, 1924, the other a $7,000 policy, 
issued 30 April, 1924, and both containing identical provisions, as 
follows: 

“ToTaL AND PERMANENT DisaBILity. 

“Tf after one full annual premium shall have been paid on this policy, 
and before default in the payment of any subsequent premium, the 
insured shall furnish to the company due proof that he Las been wholly 
or continuously disabled by bodily injuries or disease and will be perma- 
nently, continuously, and wholly prevented thereby from pursuing any 
occupation whatsoever for remuneration or profit, prov.ded, that such 
total and permanent disability shall occur before the anniversary of the 
policy on which his age at nearest birthday is sixty years, the company, 
by endorsement in writing on this contract, will agree to pay (certain 
designated benefits—amounts not in dispute). 

“Tf disability 1s total, but not obviously permanent, it shall be pre- 
sumed to be permanent after continuous total disability for three 
months,” 

The plaintiff was ten years old at the time of the issuance of the 
policies in suit. Six years thereafter he became totally incapacitated 
from diabetes mellitus. In May, 1931, he filed due proof of total and 
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permanent disability. Benefits were paid under said policies for two 
years and five months, or until September, 1933, when he entered the 
University of North Carolina as a student. 

Upon denial of further lability, and issues joined, the jury returned 
the following verdict: 

“1. Was plaintiff’s ward, Nat W. Gennett, Jr., on 8 September, 1933, 
and thereafter up to the time of the commencement of this action totally 
and permanently disabled so that he was wholly and continuously dis- 
abled by bodily injuries or disease, and will be permanently, continu- 
ously, and wholly prevented thereby from pursuing any occupation 
whatsoever for remuneration or profit, as alleged in the complaint? 
Answer: ‘Yes.’ 

“2, Was the plaintiff furnished to the defendant due proof of such 
total and permanent disability, as required by the policy and as alleged 
in the complaint? Answer: ‘Yes!’ ” 

It was in evidence that, notwithstanding plaintiff’s studentship, he 
was “subject to coma or insulin reactions,” constantly under the care of 
a physician, and wholly unable to pursue any occupation whatsoever for 
remuneration or profit. 

Ilis roommate testified that he had spells of unconsciousness about 
once a week: “Sometimes he will have a reaction within three days and 
sometimes he will go a week or ten days without a reaction. . . . 
When he does run a reaction, there is a lapse of coma, perspiration 
breaks out, he gets sleepy and doesn’t know what he is doing, uncon- 
scious. Another time he gets crazy, doesn’t know what he is doing. 

Last week, during examinations, he had two reactions. I mean 
reactions from insulin.” 

There was also expert medical opinion evidence in support of plain- 
tiff’s claim, and similar testimony, offered by defendant in opposition 
to his right to recover. 

Judgment on the verdict for plaintiff, from which the defendant ap- 
peals, relying principally upon its exception to the refusal of the court 
to sustain its demurrer to the evidence. 


R.R, Williams and Cathey & McKinney for plaintiff. 
Smith, Wharton & Hudgins, Harkins, Van Winkle & Walton, and 
John Izard for defendant. 


Sracy, C. J., after stating the case: The evidence was amply suffi- 
cient to carry the case to the jury. Guy v. Ins. Co., 206 N. C., 118, 
172 S. E., 885; Baker v. Ins. Co., 206 N. C., 106, 172 8. E., 882; 
Misskelley v. Ins. Co., 205 N. C., 496, 171 S. E., 862; Mitchell v. Assur- 
ance Society, 205 N. C., 721, 172 S. E., 497; Bulluch v. Ins. Co., 200 
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N. C., 642, 158 S. E. 185. The witnesses differed sharply in their 
observations and conclusions. This made it a matter for the twelve. 

It will be observed that plaintiff’s disability arises out cf an incurable 
disease, diabetes mellitus, which calls for careful treatment and close 
observation, to prevent its progressing and causing death. It is the part 
of wisdom, so his physician thinks, that plaintiff refrain from the ordi- 
nary exactions of a fixed employment to insure his living. Such total 
and permanent disability, we apprehend, was reasonably within the con- 
templation of the parties when the policies in suit were written. Pru- 
dential Ins. Co. v. Faulkner, 68 Fed. (2d), 676; Mutual Benefit Health 
and Accident Asso. v. Mathis, 142 So. (Miss.), 494. 

The principle announced in Thigpen v. Ins. Co., 204 N. C., 551, 168 
S. E. 845, that one who receives $40 a month as a court crier cannot be 
regarded as wholly disabled “from pursuing any occupation whatsoever 
for remuneration or profit,’ 1s neither controlling nor applicable to the 
facts of the present record, for it cannot be said, as a matter of law, that 
attending school is pursuing an occupation for remuneration or profit. 
U.S. v. Scott, 50 Fed. (2d), 773. Likewise, the cases of Boozer v. 
Assur. Society, 206 N. C., 848, and Buckner v. Ins, Co., 172 N. C., 762, 
90 8S. E., 897, are distinguishable. 

The case presents but little more than an issue of fact. Upon sharply 
conflicting evidence, this has been found in favor of the plaintiff. The 
rulings of the Superior Court are free from reversible error. 

The other matters debated on briefs are not sufficient to affect the 
result. 

Affirmed. 





STATE v. J. CLYDE RAY. 


(Filed 28 January, 1935.) 


1. Judicial Sales A a— 


A commissioner appointed by the court to sell lands ard disburse the 
proceeds according to law is not a trustee in the general meaning of that 
term, nor an agent either of the court or the parties to the suit. 


2. Embezzlement B d-—Charge in this case held insufficient in failing to 
explain law arising upon the evidence. 


The indictment charged defendant with embezzlement of funds, in one 
count aS commissioner appointed to sell lands, and in a second count as 
agent and attorney. The evidence tended to show embezzlement by de- 
fendant of funds coming into his hands solely as commissioner: Held, 
the charge of the court which failed to point out the distinetion between 
the counts in the indictment, and which left the jury with the impression 
that both counts were valid, was inadequate, C. S., 564, 4268, the 
sole question to be considered by the jury being whether defendant 
had embezzled funds coming into his hands as commissioner. 
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8. Embezzlement B c— 


In a prosecution of defendant for embezzlement of funds coming into 
his hands as commissioner to sell lands, defendant is entitled to have 
the jury consider the fact that defendant was looking for some of the 
heirs at the time he filed his report showing his failure to account for 
some of the funds. 


ApreaL by defendant from Cranmer, J., at August Term, 1934, of 
ORANGE, 

Criminal prosecution, tried upon indictment charging the defendant 
(a person over the age of sixteen years) in one count, “as commissioner 
of the Superior Court of Orange County, and as agent of the Superior 
Court of Orange County, and the aforesaid parties,” with receiving, 
having in his possession, and embezzling $2,955, the property of J. L. 
Phelps and others, and in a second count, “as agent and attorney of 
J. L. Phelps and others,” with receiving, having in his possession, and 
embezzling the said $2,954, ete. 

The evidence on behalf of the State tends to show that on 8 December, 
1930, in a special proeceding pending in the Superior Court of Orange 
County entitled, “John L. Phelps et al. v. Ida Hughes et al.,” the defend- 
ant was appointed commissioner to sell the lands belonging to the estate 
of John Malone. The defendant entered upon his duties, sold the lands as 
directed, and took into his possession, as such commissioner, the pro- 
eceds derived therefrom, $4,365, and has failed to account for $2,955 of 
said funds, though repeated demands have been made upon him for their 
proper disbursement. The defendant told several of the heirs that “‘he 
had collected all the moneys,” and Otis D. Blackwell testified: “He 
told me that he got all the money and he was going to pay it out right 
away, but he never did.” 

The clerk of the court testified: “In the statement filed 8 October, 
1932, My. Ray admitted he had not accounted for $2,967. Later, cer- 
tain credits cut it down to $2,955. I don’t think all the heirs had been 
ascertained, but nothing came up about that until after this account was 
filed, showing the balance due at that time.” 

An account was carried by “J. Clyde Ray, Commissioner,” at the 
Farmers and Merchants Bank of Hillsboro (which seems to have been 
opened on 23 August, 1928), and between the dates of 21 February, 
1931 (when the account showed a balance of 88c¢.) and 23 October, 
1931, deposits amounting to $4,429.10 were credited to said account. 
Numerous small cheeks, over 250 in number, were drawn against this 
account between 23 February, 1931, and 27 April, 1933. On the latter 
date the account showed a balance of thirty-one cents. 

The defendant offered no evidence, but relied upon his motion to 
nonsuit, 
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The court, in charging the jury, defined embezzlement as follows: 
“T instruct you that embezzlement is a breach of trust by misapplying 
or converting the property entrusted to a person, when done with a 
fraudulent intent.” Exception. And again: “Another definition of 
embezzlement is about the same thing, but in different words, gentlemen, 
is the fraudulent conversion of property by one who has lawfully ac- 
quired possession of it, for the use and benefit of another.” Exception. 

Verdict: Guilty in the manner and form as charged in the bill of 
indictment. 

Judgment: Imprisonment in the State’s Prison for not less than 
three nor more than five years. 

The defendant appeals, assigning errors. 


Attorney-General Brummitt and Assistant Attorneys-General Seawell 
and Bruton for the State. 
S. M. Gattis, Jr., and R. O. Everett for defendant. 


stacy, C. J. In Peal v. Martin, ante, 106, 176 S. E., 282, it 
was said: “A commissioner appointed by a court of equity to sell land 
is empowered to do one specific act, viz.: to sell the land and distribute 
the proceeds to the parties entitled thereto. He has no authority and 
can exercise no powers except such as may be necessary to execute the 
decree of the court. Immediately upon his appointment he ceases to be 
an attorney or agent for either party, but becomes in a certain sense an 
officer of the court for the specific purposes designated in the judgment.” 
And later, in the same opinion: “A commissioner is not a trustee within 
the general meaning of that term.” The holding was that an action 
brought by one of the parties against a commissioner for money had and 
received was barred by the three-year statute of limitations. It follows, 
therefore, that the status of a commissioner appointed to sell land is not 
that of a trustee, generally speaking, nor of an agent, either of the court 
or of the parties to the suit. Thus, it would seem, in view of the evi- 
dence in the case, that the definitions of embezzlement, given by the 
court to the jury, were hardly sufficient or adequate. C.S., 564. The 
defendant could not be convicted on the second count as agent or attor- 
ney, but only on the first as commissioner. C.S., 4268. This distine- 
tion was not pointed out to the twelve. Indeed, the jury was left with 
the impression that both counts in the bill were valid, and that a con- 
viction might be had on either or both. It appears that, as commis- 
sioner, the defendant was seeking to locate some of the heirs at the time 
he filed his report. He was entitled to have the jury consider this fact 
in passing upon his conduct as commissioner. 8S. v. Lancaster, 202 
N. C., 204, 162 S. E., 367; S. vo. Eubanks, 194 N. C., 319, 1389 S. E., 
451; S. v. Summers, 141 N. C., 841, 53 S. E., 856. 
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Whether the defendant had embezzled any part of the funds which 
came into his hands as commissioner, and not as agent or attorney, was 
the issue arising on the evidence. S. v. Gulledge, 173 N. C., 746, 91 
S. E., 362; 8. v. Cohoon, 206 N. C., 388, 174 8. E., 91; S. v. dcDonald, 
133 N.C., 680, 45 S. E., 582. This, and this alone, was the question to 
be determined by the jury. S. v. Foust, 114 N. C., 842,19 8. E., 275. 

The reeord also discloses that, over objection, the prosecution was 
allowed to show the surety on defendant’s bond, as commissioner was 
now “in the hands of a receiver, being liquidated by the Commissioner 
of Insurance of the State of New York.” The pertinency of this evi- 
dence 1s not apparent. 

New trial. 





HORACE KEITH vy. LIGGETY & MYERS TOBACCO COMPANY. 
(Filed 28 January, 1935.) 


Food A a—Evidence held insufficient to connect manufacturer with for- 
eign substance found in tobacco by consumer, 

Evidence that plaintiff purchased a plug of chewing tobaeco from a 
retail merchant of the same brand as manufactured by defendant, and 
that the tobacco contained a foreign, deleterious substance causing injury 
to plaintiff is insufficient to resist defendant's motion as of nonsuit. 
There is no evidence to show a complete chain from the manufacturer to 
the consumer. 


AppraL by plaintiff from Cranmer, J., at September, 1934, Civil 
Term, of Durnam. Affirmed, 

This was a civil action, tried before Hon. E. H. Cranmer, Judge, at 
the September Term, 1934, of the Superior Court of Durham County. 

The plaintiff alleged that on or about 9 September, 1933, he pur- 
chased a piece of “Spark Plug” tobacco from the store of J. T. May, in 
the city of Durham, and paid five cents (5c.) for it; that soon after he 
purchased said tobacco, he took a chew of it and discovered that there 
was a big, long, green-looking bug embedded in the piece of said tobacco, 
and as a result thereof he became sick, suffered severe pains, was con- 
fined to his bed for a few days, and as a result of said sickness lost about 
two weeks from his work; that he was employed at the time he became 
sick and incurred a doctor’s and medical bill. He alleged negligence 
on the part of the defendant in manufacturing the said tobacco and 
that the said negligence was the sole, efficient, and proximate cause of 
his sickness and injury and prays for damage in the sum of $2,000. 

The defendant in its answer admitted that it manufactured a brand 
of tobacco known as “Spark Plug,” but denied any negligence on its 
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part in manufacturing said tobacco. The defendant introduced no evi- 
dence and at the close of plaintiff’s evidence the defendant made a 
motion for judgment as in case of nonsuit. C. S., 537. The court 
below allowed the motion. Plaintiff excepted, assigned error, and ap- 
pealed to the Supreme Court. 


J. Grover Lee, 8S. J. Bennett, and A. A. McDonald for plaintiff. 
Fuller, Reade & Fuller for defendant. 


Crarkson, J. The principle involved in this case is set forth in 
Corum v. Tobacco Co., 205 N. C., 218. This decision was cited with 
approval in Stfraughn v. Coca-Cola Co., 205 N. C., 836. In the Corum 
case, supra, the evidence was (p. 214): “The defendant manufactures 
a brand of plug or chewing tobacco known as ‘Apple ‘Sun-cured.’ It 
sold some of this tobacco to J. W. Smitherman, a wholesale merchant 
in Winston-Salem, who in turn sold it to Norman Brothers at East 
Bend, in Yadkin County. On 4 June, 1931, the plaintiff bought a plug 
of it from Norman Brothers.” The evidence in that action was suffi- 
cient to be submitted to the jury to show a complete chain from the 
manufacturer to the consumer. There is no sufficient evidence in the 
present action to be submitted to the jury on this aspect, and therefore 
there was no error in the judgment of nonsuit in the court below. 

The judgment of the court below is 

Affirmed. 





AULENO FLYNT PORTER Et at. v. JEFFERSON STANDARD LIFE 
INSURANCE COMPANY. 


(Filed 28 January, 1935.) 


1. Mortgages H b—Continuance of restraining order against foreclosure 
of first deed of trust in suit by junior lienor upheld in this case. 


In a suit by a junior lienor to restrain foreclosure under a first lien 
on the lands, the continuance of the temporary restraining order to the 
hearing upon the contention of the junior lienor that the amount due on 
the first lien is in dispute will not be disturbed on appeal where it 
appears that the continuance results in no injury to ‘the first lienor, 
although the first lienor contends that the &mount secured by the first 
deed of trust is no longer in dispute. 


2. Injunctions D b— 


A temporary restraining order will ordinarily be continued to the 
hearing upon a prima facie showing for injunctive relief when it appears 
that no harm can come to defendant from such continuance, and great 
injury might result to plaintiff from its dissolution. 


N. C.] FALL TERM, 1934. ~ 647 





PORTER vt. INSURANCE Co. 





Appreat by defendants from Hell, Special Judge, at July-\ugust 
Term, 1934, of Forsytu. 

Civil action by holder of the second deed of trust to restrain fore- 
closure of first deed of trust until the correct amount of the indebted- 
ness due under the prior lien ean be ascertained and determined. 

From an order continuing the temporary injunction to the hearing, 
the defendants appeal. 


William Porter for plaintiffs. 
Manly, Hendren & Womble and Smith, Wharton & Hudgins for de- 
fendants Insurance Company and Julian Price, trustee. 


Stacy, C. J. Plaintiffs ground their action on the decisions in W2lson 
v. Trust Co., 200 N. C., 788, 158 S. E., 479, and Parker Co. v. Bank, 
200 N. C., 441, 157 S. E., 419, where it was held that a junior Nenholder 
is entitled to know the amount legally due and collectible under a prior 
encumbrance so that he may properly protect his interests against fore- 
closure. Broadhurst v. Brooks, 184 N. C., 123, 118 8S. EL, 576; Riley 
v. Sears, 154 N.C., 509, 70 8. E., 997, 

Speaking directly to the point in Wilson v. Trust Co., supra, Connor, 
J., delivering the opinion of the Court, said: ‘Plaintiff in this action 1s 
not the debtor ou the bonds secured in the (first) deed of trust; he is 
junior mortgagee. As such, he is under no obligation, legal or moral, 
to pay the amounts due on the bonds. He has the right, enforceable in 
this action, to have the amount due on the bonds secured by the deed of 
trust, which has priority over the mortgage by which his note is secured, 
ascertained and definitely determined, and upon paying the amount so 
ascertained and definitely determined to have the bonds and the deed of 
trust assigned to him. lott v. Brady, 172 N. C., $28, 90 8S. E., 951. 
Vutil this amount, which is in controversy between plaintiff and the 
answering defendants, has been ascertained and definitely determined, 
plaintiff is entitled to have the sale of the land described in the com- 
plaint, under the power of sale contained in the deed of trust, enjoined 
and restrained. Parker Co. v. Bank, 200 N. C., 441, 157 8S. E., 419.” 

In the instant case it is contended by the defendants, te which the 
plaintiffs do not assent, that the amount secured by the first deed of 
trust is no longer in dispute, but as the continuance of the temporary 
restraining order is without apparent injury to the defendauts, the 
judgment will not be disturbed. Bouwshiar v. Willis, ante, 511, and 
cases there cited. 

It is the general practice of equity courts, upon a prima facie show- 
ing for injunctive relief, to continue the restraining order to the hearing, 
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when it appears that no harm can come to the defendant from such con- 
tinuance, and great injury might result to the plaintiff from a dissolu- 
tion of the injunction. Cullins v. State College, 198 N. C., 337, 151 
S. E., 646; Hurwitz v. Sand Co., 189 N. C., 1, 126 S. E., 171; Sezp v. 
Wright, 1738 N. C., 14, 91 S. E., 359. 

Affirmed. 





STATE v. JACK HOOKER. 


{Filed 28 January, 1985.) 


1. Criminal Law L d— 
The failure of defendant to file a brief on appeal works an abandon- 
ment of the assignments of error. 
2. Criminal Law L a—Appeal in this case is dismissed for failure of de- 
fendant to prosecute the appeal in accordance with Rudes of Court. 


The appeal in this case is dismissed for failure of defendant to prose- 
eute the appeal in accordance with the Rules of Court, the defendant 
having failed to take any steps toward perfecting the eppeal after the 
service of case on appeal on the solicitor, but as defendar.t was convicted 
of a capital felony, the appeal is dismissed only after an inspection of 
the record for errors appearing on its face. 


APPEAL by defendant from Hill, Special Judge, at April Term, 1934, 
of Forsytn. 

Criminal prosecution tried, upon indictment charging the defendant 
with the murder of one Sallie Anderson. 

Verdict: Guilty of murder in the first degree. 

Judgment: Death by electrocution. 

The defendant gave notice of appeal. 


Attorney-General Brummitt and Assistant Attorney-General Seawell 
for the State. 
No counsel appearing for defendant. 


Stacy, C. J. The evidence on behalf of the State tends to show that 
on 4 March, 1934, the defendant shot and killed Sallie Anderson under 
circumstances indicative of a mind fatally bent on mischi2f and a heart 
devoid of social duties. On the day of the homicide the deceased was in 
her apartment, in company with Bryce Mobley and others, when the 
defendant appeared at the door and said: “Sallie, when I am talking to 
you I can’t tell you a damned thing. Bryce can. Come here, I have 
got something to tell you.” The defendant and the deceased went into 
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an adjoining room, “walking side by side.” Pretty soon three pistol 
shots were heard and Sallie Anderson was seen to fall across the bed 
mortally wounded. Several of the guests fled from the scene. 

The defendant contended that the shooting was accidental, but the 
jury rejected this theory of the killing. 

Notice of appeal was given in open court, and the defendant was 
allowed to prosecute the same in forma pauperis, but this has not been 
done im accordance with the rules governing such procedure. S. v. 
Brown, 206 N. C., 747, 175 S. E., 116. In the first place, the defend- 
ant’s statement of case on appeal was not served on the solicitor until 
some time in July, 1934, long after the time for serving the same had 
expired, Smith v. Smith, 199 N. C., 463, 154 8. E., 787, though this may 
have been extended or waived, Roberts v. Bus Co., 198 N. C., 779, 153 
S. E., 398, and nothing more has been done. S. 7. Ray, 206 N. C., 736, 
176 8: Ee 2095. Weaver v. dlampion, 206 N.C. Tal, 175-8: B.. 110. 
In the next place, no brief has been filed for the appellant in this Court, 
which works an abandonment of the assignments of crror, S. v. Lea, 
203 N. C., 15, 164 8. E., 787, and no error appears on the face of the 
record. S. v. Hamlet, 206 N. C., 568, 174 S. E., 451; 8. v. Hdney, 202 
N. C., 706, 164 S. E., 23. 

The appeal must be dismissed in accordance with the usual practice in 
such cases. 8. v.. Johnson, 205 N. -C.,.610, 172 S. E., 219; Pruitt », 
Wood, 199 N. C., 788, 156 N. C., 126. 

Appeal dismissed. 





STATE v. RAS TUTTLE. 


(Filed 28 January, 19385.) 


1. Seduction B d— 
In a prosecution for seduction testimony of witnesses that prosecutrix 
told them she was engaged to defendant is competent in corroboration of 
prosecutrix’s testimony that defendant promised to marry her, 


2. Criminal Law I e— 
Where testimony is competent as corroborative evidence, the failure 
of the trial court to so restrict its admission will not be held for error 
in the absence of a request to that effect by defendant. 


3. Seduction B d—Testimony of prosecutrix as to each essential element 
of the offense heid supported by other evidence in this case. 

In this prosecution for seduction, defendant's objection to the sufliciency 
of the evidence on the ground that he could not be convicted on the un- 
supported testimony of prosecutrix, is not sustained, the testimony of 
prosecutrix on each essential element of the offense being supported by 


650 IN THE SUPREME COURT. [207 


STATE v. TUTTLE. 





other testimony, the promise of marriage by testimony of witnesses that 
prosecutrix told them defendant was going to marry her and by testimony 
of conversations between prosecutrix and defendant and by the circum- 
stance of their long and constant association, her virtue by evidence of 
her good character, and the intercourse by defendant’s admission. C. 8., 
4339, 

4. Criminal Law L d— 


The requirements of Rule 28, relating to setting out and numbering 
exceptions and assignments of error with authorities relied on classified 
under each assignment, and with reference to the printed pages of the 
transcript, are pointed out. 


Appra. from-Clement, J., at April Term, 1934, of Stoxrs. No error. 

The defendant was tried and convicted upon a bill of indictment 
charging the seduction of an innocent and virtuous woman under prom- 
ise of marriage, in violation of C. S., 4339. From judgment pronounced 
upon the verdict the defendant appealed to the Supreme Court, assign- 
ing errors. 


Attorney-General Brummitt and Assistant Attorney-General Seawell 
for the State. 
W. Reade Johnson for defendant appellant. 


Scuencx, J. The basis of what appears to be the defendant’s prin- 
pal exceptive assignments of error is the court’s allowing certain wit- 
nesses to testify that the prosecuting witness told them of her engage- 
ment to the defendant and of their purpose to be married. These ex- 
ceptions cannot be sustained. In 9. v. Pace, 159 N. C., 462, wherein the 
defendant was charged under the same statute as is the defendant in this 
case, it is written: “It is settled that statements to others that the 
prosecutrix and the defendant were going to be married are competent 
for the purpose of corroborating the testimony of the prosecutrix that 
the defendant had offered and promised to marry her. 8S. v. Kincaid, 
142 N. C., 657; S. v. Whitley, 141 N. C., 823.” Nor was this evidence 
objectionable because the court did not instruct the jury that it was 
admitted only for the purpose of corroboration. “. . . Nor will it 
be ground for exception that evidence competent for sorie purpose, but 
not for all purposes, is admitted generally, unless the appellant asks, at 
the time of its admission, that its purposes be restrictec. to the use for 
which it is competent. S. v. Steele, 190 N. C., 506, 130 S. E., 308; 
Rule 21, Supreme Court, 200 N. C., 827.” S. v. McKeithan, 208 
N.C., 494. The appellant did not ask that the purpose of the evidence 
be restricted. 

The proviso that “the unsupported testimony of the woman shall not 
be sufficient to convict” is fully met in that the testimony of the prose- 
cutrix was corroborated in respect to each essential element of the 
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offense charged: as to the promise of marriage by evidence of the prose- 
cutrix’ statements to others, and by the witness who “heard them talk- 
ing,” and by the further circumstance of the long and constant associa- 
tion of the defendant with the prosecutrix; as to her innocence and 
virtue by the evidence of her good character; and as to the intercourse by 
the admission of the defendant. 

While we have endeavored to ascertain the exceptions relied on by the 
defendant, and the reasons assigned for such reliance, we call attention 
to the fact that his brief does not comply with Rule 28 of this Court, 
200 N. C., 831, in that it fails to “contain, properly numbered, the 
several grounds of exception and assignment of error with reference to 
printed pages of transcript, and the authorities relied on classified 
under each assignment; . . .” 

On the record we find 

No error. 





W. J. HARRELSON et aL, v. E. J. COX Ef AL. 


(Filed 28 January, 1935.) 
Mortgages F c— 

A complaint alleging that a mortgagee in possession by fraud and arti- 
fice procured the mortgagors to deed him their equity of redemption is 
good as against a demurrer unaffected of admissions made by counsel 
in response to interrogation by the court. 


ArrreaL by plaintiffs from Cranmer, J., at April Term, 1934, of 
BLADEN. 

Civil action in ejectment, for an accounting, and to remove cloud from 
title. 

The complaint alleges: 

1. That on 1 May, 1922, the plaintiffs executed to E. J. Cox a mort- 
gage on their eighteen acres of land situate in Bladen Couuty, to secure 
payment of their certain indebtedness to him. 

2. That on 1 November, 1928, the said E. J. Cox, mortgagee, agreed 
to take over said lands, and out of the crops to pay taxcs, dues to the 
Federal Land Bank, ete., and to restore possession of said premises at 
the end of five years free and clear of all encumbrances. 

3. That thereafter, on 1 December, 1925, by artifice, fraud, ete., the 
said EE, J. Cox forced the plaintiffs against their will to execute deed 
for said premises to himself and wife. 

4. That on 5 December, 1925, with intent to cheat and deprive the 
plaintiffs of their equity of redemption in said lands, the said E. J. Cox 
and wife, with full knowledge and ulterior design, attempted to sell the 
same to their codefendant, L. R. Hayes; 
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Wherefore, plaintiffs pray for relief: 

The following judgment was entered: “It appearing to the court 
upon the reading of the pleadings and admissions of counsel in response 
to questions by the court that the plaintiff has not pleaded facts sufh- 
clent to constitute a cause of action, and that the plaintiff is not entitled 
to recover of the defendants, or either of them; 

“Tt is now, on motion . . . ordered and adjudged that 
this action be and the same is hereby dismissed.” 

Plaintiffs appeal, assigning errors. 


A, M. Moore for plaintiffs. 
Hector H. Clark for defendants Cow. 
R. J. Hester, Jr., and Olwer Carter, Jr., for defendant Hayes. 


Stacy, C. J. We think there was error in dismissing the action as 
upon demurrer to the complaint. Where a mortgagee takes from his 
mortgagor a deed for the mortgaged premises, under circumstances such 
as here alleged, the transaction is open to investigation, with the burden 
of fairness upon the mortgagee. Hinton v. West, post, 708; Jones v. 
Williams, 176 N. C., 245, 96 S. E., 1036; Oole v. Boyd, 175 N. ©., 558, 
95 S. E., 778; Jones v. Pullen, 115 N. C., 465, 20 S. E., 624. In this 
jurisdiction the principle is often referred to as the “doc:rine of McLeod 
v. Bullard,’ 84 N. C., 516, approved on rehearing, 36 N. C., 210: 
“Where a mortgagee buys the equity of redemption of his mortgagor, 
the law presumes fraud, and the burden of proof is upon the mortgagee 
to show the bona fides of the transaction.” 

We are not advised as to what admissions were made by counsel in 
response to the court’s interrogatories, but the complaint would seem 
to be good as against a demurrer. Dix-Downing v. Winrte, 206 N. C., 
567, 174 8. E., 451. 

Reversed. 





UNION CENTRAL LIFE INSURANCE, INC., v. G. F. BULLARD ET AL. 
(Filed 28 January, 1985.) 


1. Appeal and Error E g— 


Where there is a conflict between recitals in the case on appeal and the 
judgment appealed from, the recitals in the judgment are controlling. 


2. Appeal and Error E a-— 

Where the pleadings are omitted from the record by agreement of the 
parties the appeal will be dismissed, since the pleadings are necessary to 
inform the Court of the nature of the action or proceeding and the Court 
can judicially know only what appears on the record. Rule 19, sec. 1. 
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APPEAL by defendants from Cranmer, J., at May Term, 1934, of 
BLADEN. 

Summary proceeding in ejectment, tried before a justice of the peace 
on 5) April, 1934, which resulted in a judgment for the plaintiff. 

In the agrecd statement of case on appeal it appears that “on 11 
April, 1934, the justice of the peace duly sent up the defendant’s case on 
appeal and the same was duly docketed by the clerk of the Superior 
Court.” Notice of appeal, dated 11 April, 1934, showing service by 
sheriff on counsel and agent for plaintiff, “time 11:30 a.m.,” also ap- 
pears in the agreed statement of case on appeal. 

But it is recited in the judgment, “and it further appearing to the 
court from the records, and by admission of counsel for defendants, that 
no notice of appeal was given in open court, and that thereafter no 
notice of appeal was ever served upon the plaintiff as by statute in such 
cases made and provided, and that no proper notice of appeal has ever 
been given the plaintiff” ; 

Now, therefore, on motion of counsel for plaintiff, appearing speeifi- 
cally for the purpose of moving to dismiss the appeal, it is “ordered 
and deerced that the appeal of the defendants be and the same is hereby 
dismissed.” 

From this ruling the defendants appeal, assigning errors. 


Oliver Carter, Jr., and H. H. Clark for plaintiff. 
wl. A. Moore for defendants. 


Stacy, C. J. It will be observed that there is an apparent conflict 
between what appears in the judgment and the case on appeal. Where 
such conflict exists, the recitals appearing in the reeord proper are con- 
trolling. Bartholomew v. Parrish, 190 N. C., 151, 129 S. E., 190; 
Moore v. Moore, 185 N. C., 332, 117 S. E., 12; 8. v. Wheeler, 185 N. C., 
670, 116 8. k., 413. “Where there is a repugnaney between the record 
aud the case stated, the record will control.” 8. v. Keefer, 80 N. C., 472. 

But tor another reason the appeal must be dismissed. It is agreed 
“that the affidavits, summons, and pleadings were in due form,” and 
therefore they were omitted from the record. This is fatal to the ap- 
peal. Lteggan wv. Llarrison, 2038 N. C., 191, 165 S. E., 358; Waters v. 
Waters, 199 N. C., 667, 155 8. E., 564. It is provided by Rule 19, 
sec. 1, of the Rules of Practice that ‘the pleadings on which the case is 
tried, the issues, and the judgment appealed from shall be a part of the 
transcript in all cases.” The pleadings are essential in order that we 
may be advised as to the nature of the action or proceeding. Waters 
v. Waters, supra. We can judicially know only what properly appears 
on the record. &. v. Lumber Co., ante, 47,175 8. E., 713. 

Appeal dismissed. 
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J. CLYDE RAY v. ATLANTIC LIFE INSURANCE COMPANY. 
(Filed 28 January, 1935.) 


Usury A a—Sum deducted by lender in excess of legal interest must be 
reserved by him as interest in order to constitute usury. 


In this action against the purchaser of notes to recover the amount of 
interest paid thereon on the ground that the notes were tainted with 
usury, C. S., 2806, it appeared from the facts agreed that the borrower 
executed notes for the principal sum borrowed and notes for the interest 
on the principal notes from the time of their executicn until their re- 
spective maturities, and that the lender paid the borrower the principal 
sum borrowed less an amount deducted and retained by the lender: Held, 
in the absence of an agreed fact or a finding by the court that the sum 
deducted was reserved by the lender as interest, the transaction did not 
constitute usury, and therefore the notes were not tainted with usury in 
the hands of the purchaser. 


AppEat by plaintiff from Sinclair, J., at May Term, 1934, of ORANGE. 
Affirmed. 

This is an action to recover a sum of money paid by the plaintiff to 
the defendant as interest on certain notes which were executed by the 
plaintiff and his wife and are now held by the defendant as a purchaser 
for value and in due course from the payce. 

It is alleged in the complaint that the payee of said notes at the date 
of their delivery knowingly charged and received frcm the plaintiff 
interest on said notes at a rate in excess of six per cent per annum, and 
that for that reason all interest on said notes was forfeited as provided 
by statute. C.5., 2306. 

This allegation is denied in the answer filed by the defendant. 

At the trial of the action the parties waived trial by -ury, and agreed 
that the court might render judgment on a statement of facts agreed 
submitted by them. 

From judgment on the facts agreed that plaintiff recover nothing of 
the defendant, the plaintiff appealed to the Supreme Court. 


S, M, Gattis, Jr, for plaintiff. 
Giles & Giles for defendant. 


Connor, J. On or about 15 August, 1925, the plainziff and his wife 
executed and delivered to the Federal Trust Company of Richmond, Va., 
at Hillsboro, N. C., ten notes aggregating the sum of $3.000, and twenty 
notes aggregating the sum of $990. The consideration for the ten 
notes was the agreement of the Federal Trust Company to lend to the 
plaintiff the sum of $3,000. The consideration of the twenty notes was 


et 
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the interest which would accrue on the ten notes.from their date to 
their respective maturities. Upon the delivery of said notes to it, the 
Federal Trust Company delivered to the plaintiff the sum of $2,797, 
“which sum represented all the proceeds of the loan received by the 
plaintiff.” It was agreed by the parties that the sum of $203 was 
“knowingly retained by the lender—the Federal Trust Company.” It 
does not appear from the statement of facts agreed that the sum of 
$203 was retained by the Federal Trust Company as interest. It does 
not appear for what purpose the said sum was retained. In the absence 
of an agreement by the parties or a finding of fact by the court that 
said sum was reserved by the lender as interest, its retention did not 
constitute usury. Bank v. Jones, 205 N. C., 648, 172 8. E., 185. In 
the cited case it was admitted at the trial that the payee of the note 
sued on had charged, reserved, and received usury on the note prior to 
its purchase by the plaintiff. For this reason it was held in that case 
that all interest on the note had been forfeited, even in the hands of an 
innocent purchaser for value. In the instant case it 1s denied in the 
answer that the payee had charged, reserved, or received usury on the 
note prior to its purchase by the defendant. 

On or about 19 August, 1925, the defendant Atlantic Life Insurance 
Company of Richmond, Va., purchased from the Federal Trust Com- 
pany all the notes which were executed by the plaintiff, and became the 
holder for value in due course of all said notes. All of said notes— 
both those for principal and those for interest—-have been paid by the 
plaintiff, some voluntarily, and others by foreclosure of the deed of 
trust by which said notes were secured. 

On the facts agreed at the trial of this action, none of the notes which 
plaintiff executed, and which were subsequently paid, were tainted with 
usury. There is no error in the judgment. 


«Affirmed. 





KATE KENNINGTON BYRUM vy. ERNEST BYRUM. 
(Filed 28 January, 1935.) 


Divorce E c—-Where wife leaves husband’s home without excuse or justifi- 
cation she is not entitled to alimony without divorce, 

Where in an action for alimony without divorce the wife alleges that 
she left the home of her husband because of his conduct toward her, but 
the jury answers the issue in conformity with the contention of the hus- 
band that the wife left his home without excuse or justification, the wife 
is not entitled to alimony. 
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ApprraL by defendant from Stack, J., at June Term, 1934, of Mrcx- 
LENBURG. Reversed. 

The plaintiff and the defendant were married to each other on 4 
March, 1925. They hyed together as husband and wife in a home in 
this State, which was provided by the defendant, until 24 February, 
1932, when the plaintiff left the home of the defendant. 

Two children were born of the marriage of the plaintiff and the 
defendant, one, a boy about four years of age, who is now in the custody 
of the defendant, the other, a girl about one year of age, who is now in 
the custody of the plaintiff. 

This action was begun by the plaintiff on 15 June, 1932, for the 
custody of her son and for alimony without divorce. 

The plaintiff alleges in her complaint that on 24 February, 1932, 
because of the conduct of the defendant toward her, she left her home 
and went to the home of her father, where she has since resided. 

The defendant in his answer denies the allegations of the complaint 
with respect to his conduct toward the plaintiff, and alleges that plain- 
tiff left his home without excuse or justification; he further alleges in 
defense of plaintiff’s recovery in this action that since she left his home 
the plaintiff has on many occasions committed acts of adultery. 

The issues submitted to the jury were answered as follows: 

“1. Did the plaintiff commit acts of adultery, as alleged in the de- 
fendant’s answer? Answer: ‘No.’ 

“2. Did the defendant, by his conduct, make the condition of the 
plaintiff intolerable and her life burdensome, as alleged in the com- 
plaint? Answer: ‘No.’ ” 

On the verdict and the facts set out in the Judgment, it was ordered 
and adjudged by the court that the defendant pay to the plaintiff from 
time to time, for her support and the support of her infant daughter, 
certain sums of moncy. 

The defendant excepted to the judgment and appealec. to the Supreme 
Court. 


Carswell & Ervin for defendant. 


Connor, J. The judgment in this action is reversed on the authority 
of Carnes v. Carnes, 204 N. C., 636, 169 S. E., 222. In that case it 1s 
said that “as long as the fifth issue stands undisturbed, it would seem 
that the defendant (his wife) is not entitled to the relief demanded by 
her, certainly not to allowance for alimony and counsel fees.” In the 
instant case, In view of the allegation in the complaint <hat the plaintiff 
left the home of the defendant, taken in connection with the answer to 
the second issue, establishing the contention of the defendant that plain- 
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tiff left his home without excuse or justification, the plaintiff is not 
entitled to alimony. See McManus v. McManus, 191 N. C., 740, 188 
S. E., 9. On the verdict, the defendant is entitled to judgment that 
plaintiff take nothing by her action. 

The judgment is reversed and the action remanded to the Superior 
Court of Mecklenburg County, with direction that judgment be entered 
in accordance with this opinion. 

Reversed. 





STATE v. LOUELLA MARTIN CLARK anp AGNES M. LEE. 
(Filed 28 January, 1935.) 


Contempt A b—Refusal to effectuate agreement to sign consent judgment 
may not be made basis for contempt proceedings where it does not 
appear that parties ever agreed to exact terms of such judgment. 


In this proceeding for contempt it appeared that respondents, as de- 
fendants in partition proceedings, had agreed to enter a consent judgment 
in that proceeding, and that the matter was continued from time to time 
upon representations made in open court that a consent judgment would 
be submitted to the court, that several tentative drafts of the proposed 
judgment had been made but none actually signed by the parties, that the 
petitioner in that proceeding had died, rendering it more troublesome to 
establish the allegations of the petition, and that respondents now decline 
to sign the proposed consent judgment, contending that at no time had 
they consented to its terms: Held, the record does not support a judg- 
ment for contempt, C. 8., 985, it appearing that the exact terms of the pro- 
posed consent judgment had never been agreed upon by the parties or 
their counsel. 


ApvprEAL by respondents from Alley, J., at March Term, 1934, of 
Forsytit. 

Proceeding as for contempt. 

The facts are these: 

1. In 1930, Wm. T. Butler filed in the Superior Court of Forsyth 
County petition for partition of certain land, alleging that he and the 
defendants therein were equal owners of said land as tenants in common, 

2, The matter was continued from time to time, over a period of 
eighteen months or two years, upon representations made in open court 
that a compromise consent judgment had been agreed upon and would 
be presented for the court’s approval. 

3. Several tentative drafts of the proposed judgment were prepared, 
but none actually signed by the parties or their counsel, and none ap- 
proved by the court. 
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4. In the meantime the petitioner died, rendering it more trouble- 
some and difficult to establish the allegations of the petition. 

5. The respondents, who were defendants in the partition proceeding, 
now decline to consent to the proposed compromise judgment, contend- 
ing that at no time had they agreed to its terms. 

Upon these, the facts chiefly pertinent, the court found that the acts 
of the respondents “as set forth above did tend to defeat, impair, impede, 
or prejudice the rights or remedies of the plaintiff and the other de- 
fendants in this cause’; whereupon they were adjudged in contempt 
and fined ‘$25.00 each, and the costs of the court for this term.” 

Respondents appeal, assigning errors. 


Attorney-General Brummitt and Assistant Attorney-General Seawell 
for the State. 
Ingle & Rucker for respondents. 


Stacy, C. J. The judgment as for contempt is not supported by the 
record. C. 8., 985. The exact details of the proposed consent judg- 
ment in the partition proceeding were never agreed upon, either by the 
parties or their counsel. Nor was the judgment ever presented to the 
court for approval. It is not an unusual experience for proposed agree- 
ments to fail when it comes to putting them in writing. Misunder- 
standings arise over details and forms of expression. From parol to 
writing is not always an easy step to take in the negotiation of agree- 
ments. It sometimes proves unsuccessful. The record discloses just 
such a stumble in the instant case, and apparently no more. 

Error. 





J. 8S. CURRENT v. WILLIAM E. CHURCH, CLERK. 
(Filed 28 January, 1985,) 


1. Supersedeas A a—Recognizance may not be construed to operate as 
stay bond. 


Defendant in a criminal action was allowed to appeal from judgment 
imposing a fine and a road sentence upon filing a bond for his appearance 
at the next criminal term of the court with sufficient surety, but the stay 
bond required by C. 8., 4650, was not filed: Held, upon aftirmance of the 
judgment by the Supreme Court, judgment may not b2 had against the 
surety on the appearance bond for the amount of the fine, and as there 
was nothing to stay execution of the judgment at any time, C. S., 4654, 
4655, 650, the recognizance may not be construed as a stay bond on the 
ground that the parties so intended. 
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2. Bail B e— 


A bond conditioned upon the appearance of defendant at a subsequent 
term of court does not obligate the surety thereon to take the place of 
defendant and abide by the judgment of the court. 


APPEAL by the State and Board of Education of Forsyth County from 
Alley, J., at June Term, 1934, of Forsyrn. 

By agreement the petition filed in the above-entitled cause was trans- 
ferred and treated as a motion in the cause for return of cash bond de- 
posited for appearance of the defendant in the case of S. v. Fowler, 205 
Ns C008 177 1S, Be TOT, 

The facts are these: 

1. At the May Term, 1933, of Forsyth Superior Court, Clyde Fowler 
was convicted of operating a lottery and sentenced to six months on the 
roads, and to pay a fine of $1,000 and the costs. 

2. An appeal was taken and a “Recognizance of Defendant’ in the 
sum of $1,500 was entered into by the defendant with J. 8S. Current as 
surety to “personally appear at the next criminal term of the Superior 
Court of Forsyth County, . . . on 19 June, 1933, . . . to an- 
swer the charge preferred against him for lottery, . . . to do and 
receive what shall by the court be then and there enjoined upon him, 

and shall not depart the court without leave.” 

3. The surety deposited with the clerk of the Superior Court the sum 
of $1,500 in cash. 

4. The appeal of the defendant Fowler was heard at the Fall Term, 
1933, and the judgment affirmed 10 January, 1934. 

5. The defendant voluntarily entered into the execution of his road 
sentence, but is insolvent, and has failed and refused to pay the fine and 
costs imposed upon him. 

6. Execution against the property of the defendant having been re- 
turned nulla bona, the same was served against the cash bond in the 
hands of the clerk. 

The court being of opinion that the “Recognizance of Defendant” was 
not a stay bond within the meaning of the law, dismissed the execution 
and ordered that the $1,500 deposited with the clerk in leu of bond be 
returned to the surety. 

From this ruling the State and the Board of Education of Forsyth 
County appeal, assigning errors. 


Hastings & Boone, Peyton B. Abbott, and J. Erle McdAlichael for 
appellants. 
Slawter & Wall and Brooks, McLendon & Holderness for appellee. 


Stacy, C. J. What has happened im this case is that, instead of 
“oiving adequate security to abide the sentence, judgment, or decree of 
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the Supreme Court,” as required of appellants under C. 8., 4650, the 
defendant Clyde Fowler executed a recognizance with J. S. Current as 
surety to appear at the next term of the Superior Court of Forsyth 
County, then and there to answer the charge preferred against him, ete. 
It has never been understood that a surety on an appearance bond was 
to take the place of the defendant and abide the judgment of the court. 
S. v. Bradsher, 189 N. C., 401, 127 S. E., 349; S. v. White, 164 N. C., 
408, 79 S. E., 297; S. v. Schenck, 188 N. C., 560, 49 S. E., 917. 

But it is said the parties intended the “Recognizance” to operate as a 
stay within the meaning of the law, and it should accordingly be con- 
strued. Walker v. Williams, 88 N. C., 7. The fact is, however, there 
was nothing to stay the execution of the judgment at any time. C.5., 
4654-4655, and 650. This was the view of the court below, and no 
error has been made to appear on the record. 

Affirmed. 





OLIVER C. FULLER v. RHODODENDRON CORPORATION, 
(Filed 28 January, 1935.) 


Wills E d—Remainder held to vest at termination of life estate and not 
upon death of testator. 


A devise to testator’s wife for life, the property ther. to be sold and 
divided equally among testator’s children by his first wife, “and if none 
alive, to my first wife’s grandchildren,” is held to vest the remainder 
after the life estate in the sole survivor of testator’s children by his 
first wife as of the date of the death of his widow, unaffected by the 
direction to sell the land and divide the proceeds. 


AppraL by defendant from Warlick, J., at November Term, 1934, of 
HENDERSON. 

Civil action for specific performance. 

Plaintiff being under contract to convey a certain tract of land on 
Mount Hebron, Henderson County, to the defendant, duly executed war- 
ranty deed therefor, tendered same to the defendant, and demanded pay- 
ment of the purchase price as agreed. The defendant refused to accept 
said deed and declined to pay the purchase price on the ground that the 
title offcred is defective. 

The case was heard upon the pleadings and facts agreed. 

There was judgment for the plaintiff, from which the defendant ap- 
peals, assigning error. 


Shipman & Arledge for plaintiff. 
Thomas H. Franks for defendant. 


N.C.] FALL TERM, 1934. 661 





INSURANCE Co. v. HAaRRISON-WRIGHT Co, 


Sracy, C. J. On the hearing the title offered was properly made to 
depend upon the construction of the following item in the will of 
Solomon Jones: 

“T give, devise, and bequeath my estate and property, real and per- 
sonal, as follows, that is to say: 

“My real and personal estate on ‘Mt. Hebron,’ in Henderson County, 
North Carolina, to go to my wife, Assena T. Jones, during her mortal 
life, then to be sold and divided equally among my first wife’s children, 
and if none alive, to my first wife’s grandchildren.” 

The case states that Jane Cox was the only child of the testator’s 
first wife to survive his widow, Assena T. Jones. The plaintiff has 
acquired, by mesne conveyances, all of Jane Cox’s interest in said land. 

On authority of Brown v. Guthery, 190 N. C., 822, the trial court held 
that, under the will of Solomon Jones, his widow, Assena T. Jones, took 
a life estate in said land, with remainder in fee to the children of the 
testator’s first wife who should survive his widow, and that as Jane Cox 
alone of his first wife’s children survived his widow, she was entitled to 
the remainder in fee. This ruling would seem to be correct. JVatson 
v. Smith, 110 N. C., 6, 14.8. E., 640. 

Nor is plaintiff’s title affected by the testator’s direction to sell the 
land and divide the proceeds. Wetty v. Witty, 184 N. C., 375, 1148. E., 
482; 40 Cyc, 1999. 

Affirmed, 





STANDARD ACCIDENT INSURANCE COMPANY y. HARRISON- 
WRIGHT COMPANY. 


(Filed 28 January, 19385.) 


1. Insurance S a— Property damage insurance in this case held to in- 
clude damage to property from blasting, though policy excluded ‘‘ex- 
plosions.”’ 

Insurer's printed property damage certificate provided that insurer 
should pay all damage to property of third persons caused by insured in 
the performance of the construction work contemplated in the policy, with 
certain printed exceptions, one of which excepted losses due to ‘“‘explo- 
sions of any character.’ The schedule referred to in the certificate was 
a printed form in which the name of insured and the business operations 
covered by the insurance were typewritten, the schedule providing that 
the business operations were correctly described as ‘‘sewer construction-— 
all operations—excluding tunnelling, except at street crossings.” In con- 
structing the sewer it was necessary for insured to blast rock with 
dynamite, and the property of third persons was damaged by the opera- 
tions: Held, the policy covered the damage to property resulting from 
the dynamiting, the printed exclusion in the certificate not being sufficient 
to nullify the clear typewritten language of the schedule which covered 
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all operations necessary in the construction of the sewer, and which did 
not exclude “explosions,” and the term “explosion” being ambiguous and 
not necessarily including intentional blasting with dynamite, and it being 
apparent from a construction of the entire contract that the parties in- 
tended to insure against damage to property resulting from all necessary 
operations in the construction of the sewer. 


2. Insurance E b— 


A manual of an insurance company issued by it to guide its local agents 
as to rates, which is not made a part of the insurance contract, will not 
be considered in construing the contract as to risks covered. 


3 . Same— 


Where a policy of insurance is reasonably susceptible to two construc- 
tions, the construction favorable to insured will be adcpted, the insurer 
having chosen the language of the policy. 

4. Insurance L e—TInsurer held liable under policy for fees of attorneys 
employed by insured to defend suit after insurer’s refusal to defend. 

The policy of property damage and personal injury insurance in this 
ease provided that insurer would defend any suits brougkt against insured 
covered by the policy. Suit for property damage and personal injury 
was brought against insured by a third person, and insurer disclaimed 
any liability under the policy and refused to defend the suit. Insured 
employed attorneys to defend the suit, and thereafter insurer offered to 
defend the suit, but affirmed its denial of liability for the property 
damage feature of the ease, and upon insured’s refusal to allow insurer's 
attorneys to have complete control of the case, denied liability for either 
the property damage or personal injury: Held. upon a judicial determi- 
nation that the suit was covered by the policy, insured is entitled to 
recover the reasonable costs and expenses, ineluding attorney fees, ex- 
pended by insured in defending the suit, insured being entitled to treat 
insurer's positive and unequivocal denial of liability for the suit as final, 
and insurer’s later and conditional offer to defend the suit came too late, 
and insurer's later denial of liability confirming its original denial. 


Appray by plaintiff from Shaw, J., at April Special Term, 1934, of 
Mecxrtenseura. Affirmed. 

The record discloses that: ‘Upon the call of this case for trial, and 
after empaneling the jury and reading the pleadings, the court sug- 
gested the first question to be determined in the case was: ‘What was the 
real contract between plaintiff and defendant as to the matters in con- 
troversy in this action?? And with the consent of the attorneys, the 
court directed counsel upon both sides to present to the court and jury 
such evidence as they had of the contract, and to present all the evidence 
they had bearing upon the contract and the construction thereof. The 
court announced to counsel that upon determining what the real contract 
was between the parties the court would refer the question of damages, 
if any, to be determined by a referee. 

“After the introduction of evidence, counsel announced they had no 
more evidence to offer upon the above question, and counsel for both 
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sides agreed that upon the evidence offered it is a question of law for 
the court to determine what the contract was between the parties, and 
whether or not, if defendant was damaged as alleged in its counterclaim, 
plaintiff would be hable for such damages. 

“After hearing argument of counsel on both sides, the court holds that 
the paper-writing offered in evidence by defendant, marked ‘Exhibit 1,’ 
was the contract between the parties, and that under the terms and pro- 
visions of the contract 1t covered damages to property by blasting, and 
the plaintiff would be liable to the defendant for damages, if any, caused 
by blasting or explosion, as well as for expenses reasonably incurred by 
the defendant in the settlement of such matters. To which ruling the 
plaintiff excepts. 

“Subject to plaintiff’s exceptions to the court’s ruling and to the 
plaintiffs right to appeal, and except as stated below with reference to 
attorney’s fees it 1s agreed that if the court, in making the ruling above, 
is correct, that under the provisions and conditions of the policy in 
question the plaintiff would be hable to the defendant for damages under 
its counterclaim, and that such damages would be as follows:” (Naim- 
ing them.) 

“Tt is agreed that the foregoing amounts were paid by the defendants 
on account of the valid claims for neghgence of Harrison-Wright Com- 
pany in the construction of sewer lines in Greenville, 8. C., as alleged in 
the counterclaim, said claims having been made against JIfarrison- 
Wright Company on account of property damages suffered by Crisp, 
Talley, Burdette, Whiteside, and Goodman in connection with the blast- 
ing operations described in the pleadings, and that the amounts paid 
H. C. Jones, Hicks & Johnston, and Tillett, Tillett & Kennedy were on 
account of expenses incurred by the defendant in connection with the 
settlement of the Crisp, Talley, Burdette, and Whiteside claims, and 
the suit brought by Goodman. 

“The foregoing recovery to be subject to a credit in favor of the plain- 
tiff against the defendant for $723.62, with interest from 9 March, 1932. 
Notwithstanding anything in the stipulations and entries heretofore 
made and entered, the plaintiff contends that it is not lable for the 
payment of attorney fees incurred by the defendant in the Goodman 
case, and as a basis for this contention offers the following portions of 
letters, marked ‘Plaintiff’s Exhibit B.’ 

“Tt 1s agreed, and a jury trial being waived, the court finds as a fact 
that the negotiations between the plaintiff and defendant with respect 
to furnishing counsel to defend the Goodman suit were as shown by 
correspondence, which has been introduced in evidence as ‘Plaintiff’s 
Exhibit B,’ and the above stipulations and agreements are made with 
the reservation that the plaintiff shall be entitled to contend in the 
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Supreme Court that the facts being as shown by said correspondence, it 
is not liable to the defendant for the attorney fees paid on account of the 
Goodman suit.” (Correspondence set forth.) “The plaintiff’s motion 
to amend the pleadings is allowed. Thomas J. Shaw, Judge Presiding. 
This 5 May, 1934.” 

The judgment of the court below is as follows: “This cause came on 
to be heard before Thomas J. Shaw, judge presiding, and a jury, at the 
30 April, 1934, Special Term. Proceedings were had, stipulations and 
agreements were entered into, and rulings were made by the court, as 
appears upon the record of same which is attached to this judgment. 
Upon the said proceedings, stipulations, agreements, and rulings the 
court finds and holds that the defendant is indebted to the plaintiff in 
the sum of eight hundred seventeen and 81/100 dollars ($817.81), which 
includes interest to 80 April, 1934, and that the plaintiif is indebted to 
the defendant in the sum of four thousand four hundred twenty-five 
and 79/100 dollars ($4,425.79), which includes interest to 30 April, 
1934; that the amount of defendant’s indebtedness to the plaintiff should 
be offset against the amount of plaintiff’s indebtedness to the defendant, 
leaving a net amount duc by the plaintiff to the defendant of three 
thousand six hundred seven and 98/100 dollars ($3,607.98), with inter- 
est from 80 April, 19384. Upon motion of Tillett, Tillett & Kennedy, 
attorneys for the defendant, it is ordered, adjudged, and decreed that 
the defendant recover of the plaintiff the sum of three thousand six hun- 
dred seven and 98/100 dollars ($3,607.98), with interest from 30 April, 
1934, and the costs of the action, to be taxed by the clerk. This 5 May, 
1934. Thomas J. Shaw, Judge Presiding.” 

The plaintiff’s exceptions and assignments of error are as follows: 
“(1) That the court, at the close of the evidence of the defendant on 
its counterclaim, overruled the plaintiff’s demurrer to the defendant’s 
evidence upon the counterclaim and its motion to dism:ss the counter- 
claim as of nonsuit. (2) After hearing the arguments of counsel, the 
court ruled that the paper-writing offered in evidence by the defendant, 
marked ‘Defendant’s Exhibit No. 1,’ was the contract between the 
parties, and that under the terms and provisions of the contract covered 
damages to property by blasting, and that plaintiff would be lable to 
the defendant for damages, if any, caused by blasting or explosion, as 
well as for expenses reasonably incurred by the defendant in the settle- 
ment of such matters. (8) That at the close of all the evidence the 
eourt overruled the plaitiff’s demurrer to the defendant’s evidence on 
its counterclaim, and motion for judgment as of nonsuit upon the coun- 
terclaim then made. (4) That the court entered a judgment in favor of 
the defendant, as appears in the record.” 

Appeal was duly taken to the Supreme Court. The necessary facts 
will be set forth in the opinion. 
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C. H. Gover and Wilham T. Covington, Jr., for plaintiff. 
Tillett, Tillett & Kennedy for defendant, 


Crarkson, J. Trial by jury was waived. The whole controversy 
was reduced to two questions: (1) Did the policy and/or the certificate 
cover the losses of the defendant set out in its counterclaim? (2) What 
was the amount of those losses? The judge ruled as a matter of law 
that the policy and/or certificate covered the losses. The amounts of 
the losses were fixed by an agreement of the parties. Judgment was 
entered on the judge’s ruling and the agreement of parties. The judg- 
ment awarded the defendant the difference between the fixed amounts of 
the defendant’s losses and the amount of the premiums admittedly due 
from the defendant to the plaintiff. 

From this judgment the plaintiff appealed to this Court. The plain- 
tiff contended that as a matter of law neither the policy nor the certifi- 
cate of liability insurance covered the particular losses of the defend- 
ant enumerated in its counterclaim. We cannot so hold. 

Harrison-Wright Company, the defendant, is a corporation engaged 
in the general contracting business extending over a number of states. 
While it was engaged in laying sewer pipes for the city of Greenville, 
S. C., certain damage was done to property owners, and one resident 
of Greenville, Mrs. Goodman, claimed that she suffered personal inju- 
ries, all arising out of blasting which was done by Harrison-Wright 
Company in removing rock in connection with the sewer construction. 

The material part of the property damage certificate (Manufacturers 
and Contractors Form), issued by plaintiff to defendant, which 1s 
printed as follows: “Property Damage Certificate. (Manufacturers 
and Contractors Form.) . . . Does hereby agree, in consideration 
of the estimated advance premium shown in the schedule on the reverse 
side hereof, insuring agreements with the assured named and described 
in said schedule, subject to the conditions and agreements hereinafter 
provided, as respects damage to or the destruction of property of every 
description. . . . (1) To pay, within the hmits as specified in 
Item + of said schedule, the loss from the hability imposed by law upon 
the assured for such damage to or destruction of property so caused 
(a) while within or upon the premises described in said schedule or upon 
the sidewalks or other ways immediately adjacent thereto and caused by 
reason of and during the prosecution of the business operations of the 
assured as described in said schedule; (b) while elsewhere if caused by 
reason of and during the prosecution of the business operations of the 
assured as described in said schedule and conducted at the premises 
described in said schedule, or by employees engaged as such in said 
operations who are required in the discharge of their duties to be away 
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from said premises. For the purpose of this insurance ‘business opera- 
tions’ shall include operations incident or appurtenant thereto.” 

“Exelusions II]. . . . (8) This certificate does not cover any loss 
on account of accidents due to or caused by” (naming many) “(i) an 
explosion of any character.” 

“Schedule referred to in property damage certificate. Item 1. Name 
of the assured: Harrison-Wright Company. . . . Item 3. The 
business operations and the premises insured under this certificate are 
correctly described as follows: Description of business operations to be 
insured: Sewer construction—all operations—excluding tunnelling, ex- 
cept at street crossings.” (Italics ours.) . . . Item 4. The com- 
pany’s hability under this certificate on account of any one accident re- 
sulting in damage to or destruction of the property of one or more per- 
sons shall be the actual value of the property damaged or destroved at 
the time of such damage or destruction, together with the loss of use 
thereof, but in no event in excess of the total sum of one thousand dol- 
lars. Countersigned at Charlotte, N. C. Horace Davis, Inc., Gen’ 
Agent. By: Horace Davis, Authorized Agent.” 

The following is not on printed form, but typewritten: “Sewer con- 
struction—all operations—excluding tunnelling, except at street cross- 
ings.” It will be noted that Item 3 says: “The business operations and 
the premises insured under this certificate are correctly described as 
follows.” 

In clear language we have: “The business operations and the premises 
insured under this certificate are correctly described as follows: descrip- 
tion of business operations to be insured.” The following is typed: 
“Sewer construction—all operations—excluding tunnelling, except at 
street crossings.” 

The defendant wanted insurance to protect it in sewer construction— 
All operations—what is the meaning of All? Webster's New Inter- 
national Dictionary defines the word as follows: “The entire thing; 
everything included or concerned; the aggregate; the whole; totality.” 

Then is added, “excluding tunnelling, except at street crossings.” If 
the insured and the insurer had wanted a further exclusion, how easily 
there could have been added “an explosion of any character.” The 
typed language correctly described the business operations for which 
defendant was insured. 

The question is, whether these words, ‘sewer construction—all oper- 
ations,’ which were inserted with the typewriter and written into the 
policy, were words which the parties chose as directly appropriate, or 
whether certain printed words in other parts of the consract were to be 
considered as overruling and setting at naught this clear language. We 
think not. 
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The court below held: “That the paper-writing offered in evidence 
by defendant, marked ‘Exhibit 1,’ was the contract between the parties, 
and that under the terms and provisions of the contract 1 covered dam- 
ages to property by blasting, and the plaintiff would be liable to the 
defendant for damages, if any, caused by blasting or explosion, as well 
as for expenses reasonably incurred by the defendant in the settlement 
of such matters.” 

Tt was said on the argument, and appears in defendant’s brief, that 
the policy was fourteen feet in length and the Insurance Company’s 
Manual contains several hundred pages. We think the manual imma- 
terial, 

G. T. Spruce testified: “In January and February, 1932, I was super- 
intendent of construction for Harrison-Wright Company at Greenville, 
S.C. We were laying sewer in the northern section, and in connection 
with that sewer tf was necessary to do some blasting. We dug our first 
sewer and did our first blasting along Ashley Avenue, on which street 
were located the Crisp, Talley, Burdette, and Whiteside houses. Just 
about the time we finished this sewer we started digging an outfall in a 
hollow some distauce away from Ashley Avenue. As an incident to 
digging that sewer, it became necessary to do some blasting down in the 
hollow. The damages complained of by Crisp, Talley, Burdette, and 
Whiteside resulted from blasting done on Ashley Avenue, and the dam- 
age done to the Goodman house was done by the blasting in the hollow. 
It was from twelve to fifteen hundred feet from Ashley Avenue to the 
Goodman house across the hollow; it was approximately four hundred 
feet from the place we blasted on Ashley Avenue to the place we blasted 
in the hollow to the Goodman house.” 

The wishes of defendant were simple. It wanted insurance to pro- 
tect it in the kind of work above described. It goes to the agent of 
plaintiff in Charlotte, N. C., and obtains from him a policy for a year 
effective from 4 May, 1931. It appears that the defendant was solvent, 
and had considerable dealing with plaintiff. The fixing of the premium 
was with the company. We think 6301 of the manual was put there to 
guide the local agents as to rates, ete. The manual was not made a part 
of the contract. It starts out, “General Instruction.” To whom? The 
agents. 

In Miller v. Missouri State Life Insurance Co, (Missouri), 153 8. W., 
1080, the Court said: “The manual giving these definitions was not a 
part of the policy, nor was it mentioned or referred to therein; yet, if 
its provisions were to have the effect desired by defendant, they would 
have become one of the principal parts of the contract. To have had 
this effect, they should have been embodied in the face of the contract, 
or referred to therein and made a part thereof in plain, unmistakable 
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terms. McDonald v. Insurance Co., 154 Mo. loc. cit., 628, 629, 55 
S. W., 999; Hllott v. Safety Fund Life Ins. Co., 76 Mo. App., 562; 
1 Joyce on Insurance, sec. 191.” 

In 1 Couch, Cyc. of Insurance Law, part of sec. 161, it is said: “Ob- 
viously definitions given in an underwriter’s manual, of which insured 
had no knowledge and which are not embodied in his policy, are not 
binding upon him.” 

We think the language controlling and predominant: “Sewer con- 
struction—all operations—excluding tunnelling, except at street cross- 
ings.” It goes without saying and it is a matter of common knowledge 
that in a Piedmont city like Greenville, 8. C., that in “sewer construc- 
tion—all operations,” that blasting would be necessary. In the typed 
agreement, we think blasting was included. 

In Kenan v. Motor Co., 203 N. C., 108 (110): “The policy uses the 
broad language ‘all other employees,’ ete. If the clause in question is 
ambiguously worded, so that there is any uncertainty as to its right 
interpretation, or if for any reason there is doubt if our minds con- 
cerning its true meaning, we should construe it rather against the de- 
fendant, who was its author, than against the plaintiffs, and any such 
doubt should be resolved in favor of the latter, giving, of course, legal 
effect to the intention, if it can be ascertained, although it may have 
been imperfectly or obscurely expressed. Walker, J., in Bray v. Insur- 
ance C'o,, 189 N. C., at p. 393; Allgood v. Insurance Co., 186 N. C., at 
pp. 420-21.” Jones v. Casualty Co., 140 N. C., 263; Johnson v. Insur- 
ance Co., 172 N. C., 142; Smith v. Fire Insurance Co., 175 N. C., 314; 
Underwood v. Insurance Co., 177 N. C., 327. 

In Conyard v. Insurance Co., 204 N. C., 506 (507), speaking to the 
subject, we find: “The rule of construction is, that when an insurance 
policy is reasonably susceptible of two interpretations, the one more 
favorable to the assured will be adopted. ‘The policy having been pre- 
pared by the insurers, it should be construed most strongly against them.’ 
Bank v. Insurance Co., 94 U.S., 678; Jolley v. Insurance Co., 199 N. C., 
269, 154 8. E., 400; Underwood v. Insurance Co., 185 N. C., 5388, 117 
S. E., 790.” Hallock v. Casualty Co., ante, 195. 

It may also be noted that the form language, “fan explosion of any 
character,’ may be reconciled with the typed language. In Bolich v. 
Insurance Co., 205 N. C., 48 (46-7), 1s the following: “The word ‘ex- 
plosion’ is variously used, and is not one that admits of exact definition, 
having no fixed or definite meaning, either in ordinary speech or in the 
law. 25 C, J., 178. It implies, however, a sudden expansion of a 
liquid substance, with the result that the gas generated by the expansion 
escapes with violence, usually causing a loud noise. The word as used 
in a policy of insurance should be construed in its popular sense, as 
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used by ordinary men, and not in a scientific sense as used by scientific 
men. There was evidence at the trial of this action which tended 
to show that the hot water which struck the plaintiff in the face and 
injured his eyes was forced out of the radiator by an explosion in the 
automobile.” 

We think perhaps there is a distinction between the use of the words 
“an explosion of any character” and blasting. In ordinary parlance, we 
say blasting rock, we do not mean an explosion like the explosion of an 
engine. 

In Baum v. Insurance Co., 201 N. C., 445 (448-9), is the following: 
“In Bouchard v. Dirigo Mut. Fire, etc., Co., 113 Me. 17, L. R. A, 
1915D, 187, it is held: ‘That both clauses should be construed in the 
hght of the entire contract, the situation and character of the property 
insured, and the natural and necessary uses to which it must be put by 
the owner, and the application of this rule of construction confirms the 
inference already drawn from the language of the clauses themselves. 
That the policy is not avoided when the use made of the prohibited 
articles or the general use and operation of the property is necessarily 
incident to the business of the insured, and therefore presumed to be 
recognized and imphedly permitted by the insurer.” 8S. c., 204 N. C.,, 
d7. Collins v. Ins. Co., 79 N. C., 279. The case of Johnston v. Niagara 
Fire Ins. Co., 118 N. C., 648, is distinguishable from the present case. 

In Clark on Contracts, at page 407, it is said: “‘Where, as in the use 
of printed forms, a contract is partly printed and partly written, and 
there is a conflict between the printing and the writing, the latter will 
control.” 

In May on Insurance, Vol. 1, part see. 177, is the following: ‘These 
written clauses, nevertheless, contain the elements of the contract, and 
being framed under the immediate eye of the parties, and with special 
reference to the exigencies of the particular* contract, and to the terms 
agreed upon, they sometimes present a contract to which some of the 
printed parts of the policy are inapplicable. And as effect must be 
given to the acknowledged intentions of the parties, these written clauses 
must necessarily supersede and control such of the printed clauses as 
would, if enforced and literally applied, be inconsistent with them.” 

The next question: The court below held that plaintiff company was 
hable for expenses reasonably incurred—that is, the attorney’s fees paid 
in the Goodman case. We see no error in this. 

The “Defendant’s Exhibit No. 1,” Publie Liability Policy, provides: 
“III. To defend in the name and on behalf of the assured any suits 
which may at any time be brought against him on account of such inju- 
ries, including suits alleging such injuries and demanding damages 
therefor, although such suits, allegations, or demands are wholly ground- 
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less, false, or fraudulent. IV. To pay (a) all costs taxed against the 
assured in any legal proceeding defended by the company according to 
Insuring Agreement III above; (b) all interest accruing upon such part 
of any judgment rendered against the assured as is not in excess of the 
company’s limit of liability as hereinafter expressed, and until the com- 
pany has paid, tendered, or deposited in court its part of such judg- 
ment; (c) and all expenses incurred by the company fo7 investigation, 
negotiation, and defense. . . . Action against company: TI. No 
action shall he against the company to recover upon any claim or for 
any loss under this policy, unless brought after the amourt of such claim 
or loss shall have been fixed and rendered certain either by final judg- 
ment against the assured after trial of the issue or by agreement between 
the parties with the written consent of the company, ncr in any event 
unless brought within two years thereafter.” 

The property damage, under Item 4, in the Property Damage Certifi- 
cate, cannot be in excess of the total sum of $1,000 on account of any one 
accident. An action was brought against the defendant by Mrs. Good- 
man for both personal injuries and property damage in tlie same suit. 

The plaintiff, in its brief, says: “In the case of Byrd v. Georgia 
Casualty Co,, 184 N. C., 224, the North Carolina Court held that an 
insurance company was not hable for the expense incurred by the in- 
sured in defending a suit for damages not covered by the policy. If, on 
the other hand, the Property Damage Certificate containing the specific 
exclusion of loss from property damage caused by explosion covered such 
loss, the authorities seem to indicate that the plaintiff would be liable 
for money expended by the defendant on account of the defense of the 
property damage phase of the Goodman action. It is submitted, how- 
ever, that in no event is the plaintiff responsible under the Public Lia- 
bility Policy for that portion of the attorney’s fees which is properly 
assignable to the defense -of the personal-injury phase of the action 
brought by Mrs. Goodman.” 

The record discloses that a jury trial was waived, and it was left to 
the court below to determine from the correspondence between the attor- 
neys, together with the terms of the policy, whether the insurance com- 
pany is liable for these fees. In so far as this finding involves any 
questions of fact, they are conclusive. 

It may be noted that before the Goodman suit was commenced in 
South Carolina, Harrison-Wright Company had called upon the insur- 
ance company to take charge of all claims preferred against the con- 
tractors for personal injury and property damage alleged to have been 
caused by the blasting made necessary in the excavations for sewer. 
The insurance company caused its adjuster, Eden, to write the letter 
which is set forth in the pleadings and which denies all lability either for 


N.C.] FALL TERM, 1934. 671 





INSURANCE Co. v. HARRISON-WRIGHT CoO. 





personal injury or property damage upon the ground that neither comes 
within the purview of the contract; and the insurance company declined 
to investigate these claims, or have anything to do with the matter. 

Tt is alleged in paragraph 8 of the answer and counterclaim of de- 
fendant that certain damage was done by blasting, to several property 
owners, and that Harrison-Wright Company called upon the isurance 
company to take charge of these claims, but that it “refused to assume 
any lability or to take any part in any settling or otherwise disposing of 
the claims made by the property owners.” 

It is further alleged in respect to the Goodman suit that the refusal 
of the insurance company to take charge of this case made it necessary 
for the insured to employ a firm of lawyers in Greenville, S. C., and its 
local counsel in Charlotte, N. C., to represent it in that suit, and in the 
fourteenth paragraph of the insurance company’s answer to the amended 
counterclaim it is admitted that after this refusal of the insurance com- 
pany to employ attorneys “it became necessary for the defendant to de- 
fend the said action, and that for this purpose it employed as its counsel 
Hicks & Johnston, of Greenville, S. C., and Tillett, Tillett & Iennedy, 
of Charlotte, N. C., to represent it in said action, and to do all things 
necessary and proper to be done to defeat a recovery on the part of the 
said Mrs. Goodman.” 

In regard to the correspondence, we do not think it necessary to go 
into detail. It appears from the correspondence that while Mr. Hayden, 
general counsel, had, in his first letter, notified counsel for Harrison- 
Wright Company, and had notified Harrison-Wright Company itself, 
that the company would withdraw any denial of liability for the per- 
sonal injury alleged to have been suffered by Mrs. Goodman, yet when 
counsel for Harrison-Wright Company declined to allow counsel for the 
insurance company to have complete control of the case, then the insur- 
ance company, through the local attorney, notified Harrison-Wright 
Company that the insurance company would not be responsible for any 
judgment rendered in the case—that is, would not only disclaim lability 
for property damage, but would refuse to pay any damage that might 
be allowed for personal injury. 

In the correspondence, counsel for Harrison-Wright Company gave 
as a reason for not allowing counsel for the insurance company to have 
complete control of the case, because counsel, without any intention of 
doing any wrong, might minimize damage to the person and magnify 
the damage to the property; and besides, might contend that all of the 
injury was caused by one blast of dynamite, and thus bring the property 
damage within the provision of the policy that restricted the damage 
for one accident to $1,000. If the attorneys for the insurance company 
had appeared in the case and had control of it, they could not have 
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accomplished more than the attorneys who actually appeared. These 
attorneys succeeded in having the jury in the Goodman case find that 
there was no damage to the person of Mrs. Goodman. The damage that 
might be found by the jury for injury to property these attorneys did 
not at that time regard as of importance to the insurance company 
because of the fact that they claimed that the property damage was not 
within the provisions of the policy. Insurance company’s refusal to 
pay and attempt to evade payment of attorney’s fees in the Goodman 
case came too late. 

When the insurance company wrote the Eden letter entering a posi- 
tive and unequivocal denial of any responsibility, Harrison-Wright 
Company were entitled to treat this as a final denial; and this right to 
treat the Eden Ictter as final is confirmed by the averment in the present 
answer to the effect that its offer to defend the Goodman sult was upon 
the express condition that it should not be liable for any judgment. 

In Ohio and Miss. Ry. Co. v. McCarthy, 96 U. S., 258 (267-8), the 
Court said: “Where a party gives a reason for his conduct and decision 
touching anything involved in a controversy, he cannot, after litigation 
has begun, change his ground, and put his conduct upon another and a 
different consideration. He is not permitted thus to mend his hold. 
He is estopped from doing it by a settled principle of law.” obb v. 
Vos, 155 U.S., 18, 39 L. Ed., 52. 

The defendant company, having refused to defend the Goodman suit, 
is liable for all the reasonable costs and expenses, including attorney 
fees, which the plaintiff incurred in defending the suit. 

In Lowe v. Fidelity and Casualty Co., 170 N. C., 445, it is said: “The 
defendant appeals because the judge rendered judgment in favor of the 
plaintiff receiver for costs, expenses, and attorney’s fees incurred by 
plaintiff in defending the Marcus suit. . . . The contract makes it 
the duty of defendant, at its expense, ‘to defend in the name and on 
behalf of the assured any suit brought against the assured to enforce a 
claim, whether groundless or not, for damages on account of bodily 
injuries or death suffered, or alleged to have been suffered, through the 
assured’s negligence, by the persons described in subsections (a) and 
(b) of the preceding paragraph, at the places and under the circum- 
stances therein described, and as the result of an accident occurring 
while the policy is in force.’ The failure of the defendant to defend 
the suit, after repudiating its liability to the assured, constituted a dis- 
tinct breach of contract and justified the plaintiff in defending it at his 
own expense. Beef Co. v. Casualty Co., 201 U. 8., 178. These costs 
and expenses constitute a primary hability of defendan: that plaintiff 
may recover as damages for the breach of the contract. Power Co. v. 
Casualty Co., 153 N. C., 279.” 
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In 5 Couch Cyc. of Insurance Law, at page 4108, it is said: “But 
an insurer cannot deny liability as against the insured on the ground 
that the injured employee was not covered by the policy and at the same 
time insist on controlling the defense, since its right to defend arises 
only by virtue of its contract.” 

In 7 Couch Cyc. of Insurance Law, sec. 1875 (ec), at page 6255, it 1s 
said: “If the insurer refuses to defend a suit against the insured under 
the policy stipulations and insured is compelled to undertake the defense 
and does so, insurer is liable for the amount of the judgment and ex- 
penses incurred in conducting said defense.” 

Under plaintiff’s contract with defendant, in a matter of so graye 
importance to defendant, plaintiff cannot be permitted to “blow hot and 
cold” in the same breath. The bricfs in the case were exhaustive, well 
prepared, and covered every angle of the controversy. We have read 
the record and the briefs with care. We see no error in the judgment 
of the court below, and it must be 

Afhrmed. 





STATE vy. DWIGHT BEARD. 
(Filed 28 January, 19385.) 


1. Indictment C a—Motion to quash should be made before plea to in- 
dictment. 

A motion to quash the bill of indictment on the ground that all the 
evidence before the grand jury was incompetent, which motion is not 
made until after defendant had entered a plea of not guilty upon his 
arraignment, is not made in apt time, and it is not error for the trial court 
to refuse to hear evidence in support of the motion to quash. 


2. Homicide G d—Evidence of custom of deceased to have large sums 
in cash on certain day of each week held competent in this prosecu- 
tion for homicide committed in perpetration of robbery. 


The State contended defendant murdered deceased in the perpetration 
of a robbery. The homicide occurred cn a Thursday night. The State 
offered evidence that it had been the custom of deceased, for business 
reasons, to have in his possession large sums of money on Thursday of 
each week, and that he was robbed of such sums on the night of the 
homicide: Held, the evidence of the custom of deceased was competent as 
tending to show deceased had such sum of money in his possession on 
the night of the homicide, and that the homicide was murder in the first 
degree, in that it was committed in the perpetration of a robbery. There 
was also evidence tending to show that defendant knew deceased had 
such sums of money on the day of the homicide. 


674 IN THE SUPREME COURT. [207 


STATE v. BEARD. 


3. Criminal Law L e—Admission of evidence held at least not prejudicial 
under facts of this case. 

The State introduced evidence that after the arrest of a 3erson involved 
in the crime with which defendant was charged, officers went to the place 
where defendant was living, and that defendant was not <here. Defend- 
ant introduced evidence showing that he left his home and the State 
before he was charged with the crime in compliance with the terms 
of a judgment entered against him in a criminal prosecution: Held, the 
admission of the State’s evidence was at least not prejudicial to defendant. 


4. Homicide G c—Testimony held properly admitted as being of dying 
declarations. 


Defendant was charged with murder in the perpetration of robbery. 
Deceased died three days after the fatal shooting, and before his death 
stated, in effect, that he knew he could nct recover from his wound, and 
that he was shot as he attempted to recover the money of which he had 
been robbed: Held, testimony of the statements was competent as being 
testimony of deceased’s dying declarations. 


5. Criminal Law L e—Charge of court in this case held mot to contain 
prejudicial error when construed contextually as a whole. 


In this prosecution for murder defendant relied on an alibi. The 
court instructed the jury as to the presumption of innocence and that no 
burden of proof rested upon defendant, but that the burden of proof was 
on the State to prove defendant’s guilt beyond a reascnable doubt, and 
correctly defined reasonable doubt, and that before returning a verdict of 
guilty they should so find the defendant guilty “from the evidence or 
lack of evidence in the case’: Held, defendant’s contention that the 
phrase ‘‘or lack of evidence” placed the burden of proving his alibi on him 
cannot be sustained, and the phrase complained of cannot be held for 
prejudicial error when construed contextually with the whole charge 
upon the burden of proof. 


BROGDEN and SCHENCK, JJ., dissenting opinions. 


APPEAL by defendant from Warlick, J., at April Special Term, 1934, 
of Burke. No error. 

At December Term, 1933, of the Superior Court of Burke County 
the grand jury returned a bill of indictment, as follows: 


“Strate oF NortH Carotina—Bvurxke County. 
SUPERIOR CourT, DECEMBER TERM, 1933. 


“The jurors for the State upon their oath present that Dwight Beard, 
late of the county of Burke, on the 18th day of February, in the year of 
our Lord one thousand nine hundred and thirty-two, with force and 
arms, at and in the county aforesaid, unlawfully and wilfully, feloni- 
ously and with premeditation and deliberation, and of his malice afore- 
thought, did kill and murder one Augustus Bounes, a ‘Auman being, 
against the form of the statute in such case made and provided and 
against the peace and dignity of the State. 

“L, S. Spurzine, Solicitor.” 
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When it was returned by the grand jury, the said bill of indictment 
was endorsed as follows: 


“No. 277. State v. Dwight Beard. 
State, Pros. Witnesses, 
J. P. Coffey X 
Alvin Eller. 


“Those marked X sworn by the undersigned foreman, and examined 
before the grand jury, and this bill found a True Bill. 
“A. L. Bennert, Foreman Grand Jury.” 


The bill of indictment, with the said endorsement, was duly received 
by the presiding Judge, and duly entered on the records of the court by 
the clerk. 

Thereafter, during said December Term, 1933, of the court, the de- 
fendant Dwight Beard was duly arraigned on said indictment, and on 
such arraignment entered a plea of “Not guilty.” 

After the defendant had entered a plea of not guilty, as aforesaid, 
his counsel moved the court for a writ of special venire to be directed 
to the sheriff of Catawba County, commanding the said sheriff to sum- 
mon from said county seventy-five men to be and appear at the court- 
house in Morganton during said term of court to serve as jurors at the 
trial of this action. The said motion was supported by affidavits, as 
required by the statute, C. S., 478, and was allowed by the court. 

Thereafter, on motion of the solicitor for the State, and without 
objection by the defendant, the action was continued until the next 
term of the court, and the defendant Dwight Beard was remanded to the 
custody of the sheriff of Burke County. 

When the action was called for trial at the next term of the court, 
to wit: April Special Term, 1934, counsel for defendant moved the court 
for a writ of special venire to be directed to the sheriff of McDowell 
County, commanding the said sheriff to summon from said county 
seventy-five men to be and appear at the courthouse in Morganton on 
30 April, 1934, then and there to serve as jurors at the trial of this 
action. The said motion was supported by affidavits as required by 
statute, C. S., £73, and was allowed by the court. The writ was duly 
issued to and served by the sheriff of McDowell County. 

When the action was called for trial, after twelve jurors had been 
chosen from the special venire, but before they had been impaneled, 
counsel for the defendant moved the court to quash the indictment on 
the ground that the bill had been found a true bill by the grand jury at 
the December Term, 1933, of the court, on evidence which was wholly 
incompetent. 
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Counsel for defendant stated to the court that they were able to show, 
and would show if permitted by the court to do so, that J. P. Coffey 
was the only witness who had been sworn and who had been examined 
before the grand jury, and that his testimony was wholly hearsay, in 
that said testimony was founded wholly on statements made to the said 
J. P. Coffey, in the absence of the defendant Dwight Beard, by Alvin 
Eller, whose name was endorsed on the bill of indictment as a witness 
for the State, but who had not been sworn or examined before the grand 
jury. Counsel for defendant further stated to the court that they were 
able to show, and would show if permitted by the court to do so, that a 
statement in writing, signed by Alvin Eller, had been read to the grand 
jury as evidence, and that the bill had been found by the grand jury as 
a true bill solely on the testimony of J. P. Coffey and the statement of 
Alvin Eller. 

The court declined to hear evidence in support of the motion to quash, 
and denicd the motion. The defendant excepted. 

At the trial of the action the evidence for the State showed that the 
deceased Augustus Bounos was shot and fatally wounded near his home 
in Valdese, Burke County, at about nine o’clock on Thursday night, 
18 February, 1932, and that as the result of his wounds the said Au- 
gustus I3ounos died in a hospital at Morganton on the Sunday follow- 
ing; that within a short time before he was shot the deceased had re- 
turned to his home from his place of business in Valdese, in a truck, 
which he had parked at the garage in his back yard; thar after he had 
parked his truck the deceased was assaulted and robbed of a large sum 
of money—about $1,800, which he had in a wallet in his pocket; that 
the deceased pursued the man who had assaulted and robbed him on the 
highway for a short distance; and that when the deceased overtook him 
near a mail box on the highway, the man who had assaulted and robbed 
the deceased turned and shot the deceased twice with a pistol, thereby 
inflicting the wounds which resulted in his death on the following 
Sunday. 

The evidence for the State further tended to show that the defendant 
Dwight Beard is the man who shot and fatally wounded the deceased 
near the mail box on the highway; that immediately after the defend- 
ant turned and shot the deceased, who was pursuing him to prevent his 
escape, Alvin Eller, who had been with the defendant shortly before 
the robbery, near the home of the deceased, joined the defendant on the 
highway, and that they both ran from the scene of the homicide and 
escaped. 

There was evidence for the State which showed that at the time he 
was shot, and for about five years prior to said time, the deceased 
Augustus Bounos operated a market and grocery store in Valdese; that 
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during said time certain factories located in and near Valdese paid their 
employees by checks on Friday of each week; and that it was the custom 
of the deceased to go to Morganton—a distance of about nine miles— 
on Thursday of cach week and to return to Valdese with a large sum 
of money, which he used to pay the checks of employees of the factories, 
who were his customers, on the succeeding Friday. There was also evi- 
dence for the State tending to show that the deceased went to Morganton 
on Thursday, 18 February, 1932, and returned to his place of business 
during the afternoon with about $1,800 in money, and that when he left 
his place of business at about 8:30 that might he had the money in a 
wallet in his pocket. Neither the money nor the wallet was found on 
his person or near the scene of the homicide, after he was shot. The 
defendant objected to the introduction of evidence tending to show the 
custom of the deceased, and excepted to the refusal of the court to sus- 
tain his objections. 

There was also evidence for the State tending to show that some time 
after the homicide, in consequence of statements made to them by Alvin 
Eller, who had been arrested on a warrant charging him with the mur- 
der of the deceased, officers went to the home of the father of the de- 
fendant at Lenoir, N. C., where defendant was living at the date of the 
homicide, in search of the defendant, and that the officers did not find 
the defendant in his father’s home. The defendant objected to the intro- 
duction of this evidence, and excepted to the refusal of the court to 
sustain lis objections. 

There was also evidence for the State tending to show that after he 
was shot and while he was in the hospital at Morganton, where he died, 
the deceased made a statement to his brother tending to show that he was 
assaulted and robbed in his yard by the man who shot him on the high- 
wavy, and that he pursued the man after the robbery for the purpose of 
recovering his money. The deceased said that he did not know the 
name of the man who had shot him, but that he had seen him about 
Valdese during the past three or four weeks, and would know his faec 
if he could see him again. Before making this statement to his brother, 
in response to questions as to how he was feeling, the deceased had said: 
“The man got me; I am suffering terribly; I ain’t going to make it; 
IT can’t make it.” The defendant objected to the admission of the 
statements of the deceased to his brother as “dying declarations,’ and 
excepted to the refusal of the court to sustain his objection. 

The evidence for the defendant tended to show that during the month 
of February, 1932, the defendant lived in the home of his father at 
Lenoir, N. C.; that for several weeks prior to the date of the homicide 
the defendant had been from time to time in Valdese, seeking employ- 
ment there; that he left his father’s home in Lenoir at about 4:30 p.m. 
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on Thursday, 18 February, 1932, and went to Valdese, by bus, arriving 
there at about 9 o’clock p.m.; that he did not know the deceased, and did 
not go to the home of the deceased at any time after his arrival in 
Valdese, and that he spent the evening in the company of friends, and 
left Valdese for Hickory at about 11 o’clock p.m. The testimony of the 
defendant to this effect was corroborated by the testimony of other wit- 
nesses in his behalf. He denied that he is the man who assaulted and 
robbed the deceased at his home, and thereafter shot him near the mail 
box on the highway. 

With respect to the burden of proof in this action, the court instructed 
the jury as follows: 

“The law puts upon the State, which has made this charge against 
the defendant, the burden of proof. There is in this case, and I now 
so instruct you, lest I may later overlook giving you the instruction, no 
burden of proof on the defendant. The sole burden of proof is and 
rests and remains on the State throughout the trial. The State must 
satisfy you by the evidence in this case, bevond a reasor.able doubt, of 
the guilt of the defendant before you will be justified in returning a 
verdict of guilty. As to the term ‘reasonable doubt,’ that does not 
mean that you must be satisfied beyond all doubt, nor beyond any doubt, 
nor satisfied beyond a doubt; it means that you must be satisfied beyond 
a reasonable doubt, or fully satisfied, satisfied to a moral certainty of 
the guilt of the defendant from the evidence or lack of evidence in the 
case. J instruct you that the defendant is presumed by the law to be 
innocent, as is the case of the defendant in every criminal action, and 
that the burden is upon the State, as I have previously told you, to 
satisfy you by the evidence beyond a reasonable doubt of the guilt of 
the defendant, that 1s, before you will be justified in returning a verdict 
of guilty in this case.” 

The defendant excepted to the instruction that the jury must be 
satisfied beyond a reasonable doubt “from the evidence or the lack of 
evidence in the ease.” 

On all the evidence at the trial, and under the instructions of the 
court in the charge, the jury returned a verdict that the defendant is 
guilty of murder in the first degree. 

From judgment that he suffer death as prescribed by statute, C. S., 
4200, the defendant appealed to the Supreme Court, assigning errors 
based on his exceptions appearing in the statcment of the case on appeal. 


Attorney-General Brummitt and Assistant Attorney-General Seawell 
for the State. 

Newland d& Townsend, Hunter Martin, and John C. Stroupe for 
defendant. 
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Connor, J. There was no error in the refusal of the court to hear 
evidence in support of the motion of the defendant that the indictment 
in this case be quashed on the ground that the bill was found by the 
grand jury to be a true bill on evidence which was wholly incompetent. 
Coneeding that the facts are as contended by the defendant, there was 
no error in the denial of the motion, for the reason that the motion was 
made at April Term, 1934, after the defendant, on his arraigninent at 
December Term, 1933, had entered a plea of not guilty. The moticn 
to quash, which may be treated as a piea in abatement, was not made 
in apt time. 

In S. v. Moore, 204 N. C., 545, 168 8. E., 842, it is said: “It is well 
settled as the law of this State that when a bill of indictment has been 
returned by the grand jury as a true bill upon testimony, all of which 
was Incompetent, or upon the testimony of witnesses all of whom were 
disqualified by statute or by some well-settled principle of law in force 
in this State, the indictment will be quashed on the motion of the de- 
fendant, made in apt time; but where some of the testimony was compe- 
tent and some incompetent, or some of the witnesses were qualified and 
some disqualified, the court will not go into the barren inquiry of how 
far testimony which was incompetent or witnesses who were disqualified 
contributed to the finding of the bill of indictment as a true bill. oS. te. 
Levy, 200 N. C., 586, 158 S. E., 94; S. #. Alitchem, 188 N. C., 608, 
125 S. E., 190; &. v. Coates, 180 N. C., 701, 41S. E., 706. This is the 
general rule in other jurisdictions. 31 C. J., 808, and cases cited.” 

In 8. v. Levy, supra, it was held that there was no error in the refusal 
of the court to hear witnesses who had testified before the grand jury, in 
support of the defendant’s motion that the indictment be quashed on 
the ground that the bill was found a true bill solely on the testimony of 
these witnesses, which was incompetent because wholly hearsay. In the 
opinion in that ease the late Justice Adams, speaking for the Court, 
says: “The suggested practice would hinder the trial and result in use- 
less delay. It would often require the examination of a number of 
witnesses, including, perchance, members of the grand jury; it would 
demand of the judge that he invade the province of the grand jury or 
exercise the function of a petit jury in finding the facts from conflicting 
evidence and passing upon the credibility of witnesses; it would turn the 
Superior Court into a forum for an unseemly contest between members 
of the grand jury and those whom they may have charged with erime. 
Besides, such a practice is unnecessary; 1f the evidence 1s incompeteut 
it will be excluded by the trial court.” 

In S. v. Pace, 159 N. C., 462, 74 8S. E., 1018, it is said: “It is well 
settled that a plea In abatement, or a motion te quash a bill of indict- 
ment after a plea of not guilty is entered, is only allowed in the discre- 
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tion of the court. His Honor declined, in his discretion, to permit the 
plea to be filed. The exercise of his discretion is not reviewable by us. 
S. &. Jones; 88 N. C., 672.” 

The first assignment of error on this appeal, based on defendant’s ex- 
ception to the denial of his motion that the bill be quashed for the 
reasons assigned, cannot be sustained. 

The assignments of error based on defendant’s exceptions to the re- 
fusal of the court to sustain his objections to evidence offered by the 
State cannot be sustained. 

The evidence tending to show that the custom of the deceased to have 
in his possession at his place of business in Valdese, on Thursday and 
Friday of each week, a large sum of money was competent as tending 
to show that the deceased had such sum of money in his possession on 
the night of the homicide, and that the homicide was murder in the 
first degree, as contended by the State. There was evidence also tending 
to show facts from which the jury might well infer that the defendant, 
When he returned to Valdese from his home in Lenoir on Thursday 
afternoon knew that the deceased had gone to Morganton that day and 
returned to Valdese with a large sum of moncy. 

The evidence tending to show that the defendant was not at his 
father’s home in Lenoir when the officers went there, after the arrest of 
Alvin Eller, in search of the defendant, was at least not prejudicial to 
the defendant, whose evidence tended to show that his absence from his 
father’s home, where he was living at the date of the homicide, had no 
connection with the charge against him in this ease. The evidence for 
the defendant tended to show that he left his father’s home several days 
after the homicide and before he was aceused of the murder of the de- 
ceased, and went to a distant state, in compliance with the terms of a 
judgment agaist the defendant in a criminal action pending in the 
Superior Court of Caldwell County. This evidence was properly sub- 
mitted to the jury as tending to rebut any presumption against the 
defendant in this case, from his absence from his home after the murder 
of .\ugustus Bounos. 

The evidence tending to show that after he was shot and fatally 
wounded on Thursday might and before he died in the hospital at Mor- 
ganton on the following Sunday, the deceased made statements to his 
brother tending to show that he was shot and wounded while he was 
attempting to recover the money of which he had been robbed, were 
competent as dying ceclarations. Before making these statements as 
testified by his brother, the deceased, in respouse to questions as to how 
he felt, had said: “The man got me; I am suffering terribly; I can’t 
make it; I ain’t going to make it; I do not know the narne of the man 
who shot me, but would know him if I could see him again; he has been 
in and around Valdese for the past few weeks.” 
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The evidence was sufficient to show that at the time he made the 
statements the deceased was in actual danger of death, and that he was 
fully apprehensive of his approaching death. The statements made by 
the deceased under these conditions were properly admitted as dying 
declarations. S.v. /lam, 205 N. C., 749, 172 S. E., 473, and cases cited. 

The defendant assigns as error the instruction of the court to the 
jury that the jury would not be justified in finding the defendant in 
this case guilty unless the jury was satisfied beyond a reasonable doubt 
of his guilt “from the evidence or the lack of evidence in the case.” 
The defendant’s contention that by this instruction the court imposed 
upon the defendant the burden to establish his alibi by his evidence 
cannot be sustained. Conceding that the instruction standing alone is 
erroncous, when considered in connection with the entire instruction as 
to the burden of proof in the case, it cannot be held that it was prejudi- 
elal to the defendant. In 8S. v. Freeman, 100 N. C., 429, 5 8. E., 921, 
it is said: 

“While we do not assent to what is said about the shifting of the 
burden of proof, when the proof offered by the prisoner tends to show his 
absence from the place where the offense was perpetrated, and hig pres- 
ence elsewhere at the time, yet the charge in general 1s so clear and 
expheit as to what 1s required of the State in order to a conviction, that 
it could not be misleading to the jury, fairly considered.” 

We find no error in the trial of this action. The judgment is affirmed. 

No error. 


Brocpen, J., dissenting: The judge charged the jury as follows: 
“The court instructs you that you, under this evidence in the event you 
agree unanimously, can return one of two possible verdicts, and none 
other. You may, 1f you are satisfied beyond a reasonable doubt, return 


a verdict . . . of murder in the first degree. If not so satisfied, 
then you would return a verdict of not guilty. Those are the only two 
possible verdicts arising in this case. . . . The court instructs you 


asa matter of law from a careful inspection of the evidence as the court 
listened to it that there is no deduction therefrom which would warrant 
you beyond a reasonable doubt to convict the prisoner of any offense 
other than murder in the first degree. . . . The court instructs you, 
therefore, that there are only two verdicts that you can render.” 

C.S., 4640, provides: “Upon the trial of any indictment the prisoner 
may be convicted of crime charged therein or of a less degree of the 
same crime,” etc. The pertinent doctrine now prevailing and fortified 
by a host of decisions is as follows: “Where the evidence tends to prove 
that a murder was done, and that it was done by means of poison, lying 
in wait, imprisonment, starving, torture, or which has been committed 
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in the perpetration or attempt to perpetrate any arson, rape, robbery, 
burglary, or other felony, and where there is no evidence and where no 
inference can be fairly deduced from the evidence of or tending to prove 
a murder in the second degree or manslaughter, the trial judge should 
instruct the jury that it is their duty to render a verdict of ‘guilty of 
murder in the first degree, if they are satisfied beyond a reasonable 
doubt. . . . If, however, there is any evidence, or :f any inference 
ean be fairly deduced therefrom tending to show one of the lower 
grades of murder, it is then the duty of the trial judge, under appro- 
priate instructions, to submit that view to the jury. . . . When, 
however, the State relies upon evidence tending to show not only that 
the murder was perpetrated by one of the means specified in the statute, 
or that 1t was committed in the perpetration of or attempt to perpetrate 
a felony as defined in the statute, but also upon evidance tending to 
show deliberation and premeditation, the jury should be instructed that 
if they fail to find from the evidence, beyond a reasonable doubt, that 
the murder was perpetrated by one of the means specifiel in the statute, 
or that it was committed in the perpetration of or attempt to perpetrate 
a felony, and further fail to find from the evidence, beyond a reasonable 
doubt, that it was committed after deliberation and premeditation, they 
should return a verdict of guilty of murder in the seccnd degree, pro- 
vided, of course, they shall find from the evidence, beyond a reasonable 
doubt, that the defendant committed the murder. . . . In such 
case, under the statute as construed by this court, it 1s for the jury and 
not the judge to find the fact of deliberation and premeditation, from 
the evidence, and beyond a reasonable doubt.” S. v. Newsome, 195 
N,.., B02; 

The wife of the deceased testified that she heard her husband drive 
his truek in the yard immediately before the killing. She said: “I 
listened for Gus to come in. He didn’t, and I thought he had gone on 
back of the house. Still he didn’t come in, and I heard voices shouting 
and holloing. I can’t say how many voices I heard shouting, just like 
people shouting to each other—angry voices. They seemed to be like 
close to the house when I first heard them and they got like they were 
moving off. The next thing I heard was two shots.” 

The only eye-witness offered by the State was Felix Whitener. He 
Was repairing his car in the moonlight near the house of the deceased 
and heard the defendant’s voice. He said: “It seemed trey were plumb 
together, kind of in a tussle. I stood there and watched. . . . The 
tallest and heaviest man walked off that way, and first thing I seen a 
man raise up there and the other man was close to the center of the 
road. . . . The man got up here at the mail box and the other 
man . . . was over the road moving toward Valdese, and then a 
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voice . . . sald, ‘Don’t follow me,’ and then looked like he might 
have been ten feet further, and he said, ‘Don’t follow me” The third 
time he said, ‘We told you not to follow us’? . . . Immediately 
after that a pistol fired twice,” ete. 

What was the tussle about? What was the occasion of the angry 
voices “shouting and holloing?’ What was the meaning of the com- 
mands of one of the men present for three times: “Do not follow us, or 
stop following us?” To whom were these commands given? Was the 
party “following” armed or not? If the deceased was the party “fol- 
lowing” and was shot by the defendant because of such pursuit, was the 
killing done with premeditation and deliberation? All of these matters 
are left in fog by the evidence. In the Newsome case, supra, when the 
defendant killed the girl to keep her from telling her father, the question 
as to whether such killing was done with deliberation and premedita- 
tion was left to the jury and a new trial awarded. I am of the opinion 
that the evidence in the present case calls for the application of C.S., 
4640, more loudly and with more insistent voice than in the .Vewsome 
CASE. 

Manifestly, there was sufficient evidence of statutory murder in the 
first degree to be submitted to the jury; but an examination of the evi- 
dence leads me to the conclusion the trial judge should have submitted 
murder in the second degree also. I do not think it can be said as a 
cold matter of law that only one inference could be drawn from the 
evident struggling, shouting, holloing, and pursuit that took place at 
the time of the killing. 


Scnenck, J., dissenting: The trial judge charged the jury as fol- 
lows: ‘The State must satisfy you by the evidence in this case, beyond 
a reasonable doubt, of the guilt of the defendant before you will be 
justified in returning a verdict of not guilty. As to the term ‘reason- 
able doubt, that does not mean that you must be satisfied bevond all 
doubt, vor beyond any doubt, nor satisfied beyond a doubt; it means that 
you must be satisfied beyond a reasonable doubt, or fully satisfied, 
satisfied to a moral certainty of the guilt of the defendant from the 
evidence or lach of evidence in the case.” I think this instruction was 
prejudicial error, especially so in the hght of the fact that the principal 
defense relied upon by the defendant was that of an alibi. 

The State’s evidence tended to show the defendant at the scene at the 
time of the homicide, the defendant’s evidence tended to show him else- 
where, and the jury, under the charge, might well have determined this 
vital issue of fact adverse to the defendant “for the lack of evidence,” 
that is, for the lack of more convincing evicence of an alibi. The bur- 
den is never upon the defendant to establish an alibi. The burden, 
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even when an alibi is set up, remains upon the State, S. v. Josey, 64 
N. C., 56, to establish by the evidence, not the lack of it, beyond a 
reasonable doubt that the defendant was present and perpetrated the 
crime. 

Nor is this error cured, in my opinion, by considering the entire 
charge contextually. The instruction that the jury must be satisfied 
beyond a reasonable doubt of the defendant’s guilt “from the evidence 
or lack of evidence” is incompatible with the instruction given else- 
where in the charge to the effect that the jury must be satisfied beyond 
a reasonable doubt from all of the evidence of such guilt, and the jury 
was not enlightened as to which instruction to follow. 

I cannot get the consent of my mind to affirm a judgment of death 
pronounced upon a verdict that may have been reached “from the 
lack of evidence.” 

I feel reasonably certain that the words “or lack of evidence” are due 
elther to an inadvertence of the learned judge who tried the case or to 
a stenographic error, but since they appear in the case settled on appeal, 
“we are bound by the record; it imports verity.” S.v. Brown, ante, 156. 





MRS. ZOA L. HAYWOOD, MRS. ROSA FULFORD, ef At, v. R. H. RIGS- 
BEE, R. H. RIGSBEE, Executor, R. H. RIGSBEER, TRUSTEE, ET AL. 


(Filed 28 January, 1985.) 
1. Wills E a— 


The intention of the testator as gathered from the entire instrument 
is controlling, and will prevail over particular expressions which, in their 
technical sense, are apparently inconsistent therewith. 


2. Wills E f—Under provisions of will in this case funds held in trust 
should be distributed pcr stirpes upon termination oi’ trust. 


The will in this case devised to each of testator’s children certain par- 
cels of land in fee and certain pareels for life with remainder over to their 
children, and by later item created a trust with provision that each of the 
children should share equally in the income therefrom, and that the chil- 
dren of any deceased child should take the parent's share in the income, 
with further provision that upon the death of a child or his children 
without issue, the share of such child should be distributed among the 
other beneficiaries as designated. At the expiration of thirty years after 
testator’s death the will provided that the trust should be terminated by 
“an equal division of the fund among my children and their issue.’ The 
will declared the testator’s intention to treat his children equally. At the 
expiration of the trust two of testator’s children had died without issue, 
but six children were living, some of whom had living children and 
grandchildren: Held, although a technical construction of the words 
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“equal division . . . among my children and their issue” might re- 
quire the fund to be equally divided among the living children, grand- 
children, and great-grandchildren of the testator upon the termination of 
the trust, construing the instrument as a whole the fund should be dis- 
tributed equally among the six surviving children of testator to effectuate 
the testator’s intent to treat his children equally, the beneficiaries taking 
per stirpes, the deceased children having left no issue. 
3. Same—Intent to dispose of property per stirpes will prevail over words 
requiring per capita distribution when construed in technical sense. 
Where a will bequeatbs property to be equally divided among testator’s 
“children and their issue,” but it is apparent from the context of the will 
that testator intended a stirpital distribution of the funds, the language of 
the bequest will not be given a technical construction which would defeat 
the intent of the testator as gathered from the whole instrument, and 
the property will be distributed per stirpes among the lineal descendants, 
thereby precluding children taking with their living parents. 


BrocdEN, J., tock no part in the consideration or decision of this case. 


APPEAL by plaintiffs from Cranmer, J., at November Term, 1934, of 
Drrnam. <Afhrmed. 

This case was heard before a referee upon the following agreed state- 
ment of facts, to wit: 

“1. That Atlas M. Rigsbee died a citizen and resident of the city and 
eounty of Durham, on 29 November, 1903. 

“2. That Atlas M. Rigsbee left a last will and testament, dated 7 
August, 1898, which is duly and regularly probated in the offiee of the 
clerk of the Superior Court of Darke County, in Book of Wills B, 
pages 35-44, which said will was duly probated on 7 December, 1903 
a there was no codicil to the said will. 

. That Atlas M. Rigsbee was the husband of Rowena Rigsbee, who 
lied on 80 January, 1921. 

“4. That on 7 August, 1893 (the date of the execution of the will in 
controversy), Atlas M. Rigsbee was the father of eight children, all of 
whom were then living, whose names were as follows: Cora Rigsbee 
Markham, wife of Hugh P. Markham; Robert H. Rigsbee; Mary E. 
Middleton, wife of Robert Lee Middleton; Zoa Rigsbee (now Zoa Rigs- 
bee Haywood); Sallie A. Rigsbee; William T. Rigsbee; Mattie T. Rigs- 
bee (now Mattie R. Bitting); Rosa Rigsbee (now Rosa Rigsbee Iul- 
ford ). 

“5. Cora Rigsbee Markham died intestate and without issue prior to 
the death of Atlas M. Rigsbee, deceased, and her husband, Hugh P. 
Markham, died after the death of .\. M. Rigsbee, deceased, and prior to 
29 November, 1933. 

6. That Wiliam T. Rigsbee died prior to 29 November, 1933, with- 
out ever having been married. 
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. That at the termination of the thirty (30) yecr period of the 
trust, to wit: on 29 November, 1933, Atlas M. Rigsbee had the following 
living descendants: Six children (naming them), twelve grandchildren 
(naming them), and seven great-grandchildren (naming them). 

“8. That all proper parties necessary for a construction of the terms 
of said will have been made parties to this proceeding and are duly 
before the court. 

“9. The will of Atlas M. Rigsbee was prepared by W. W. Fuller, Esq., 
an attorney at law of Durham, North Carolina, in his own handwriting. 

“10. That the assets of the estate and trust of the late A. M. Rigsbee 
are considerably in excess of the liabilities of said estate and trust. 

“11. That Exhibit “\’ attached hereto is an exact copy of the last 
will and testament of A. M. Rigsbec, deceased.” 


“EXHIBIT ‘A.’ 
“Wii or A. M. Riassee. 


“In THE NaME oF Gop, AMEN! 

“J, Atlas M. Rigsbee, of the Town of Durham and County of Dur- 
ham in the State of North Carolina; being sound both in body and 
mind but being also mindful of the uncertainty of life, and desiring 
to direct the disposition of my estate, do make, declare and publish this 
my last will and testament, hereby annulling and revoking all former 
wills by me made, that is to say: 

“TI desire and direct that my body be decently buried in my section of 
the Cemetery of the Town of Durham, and that the stone or monument 
that shall mark my grave be selected by my wife and paid for by my 
executors. 

“Irem First: I give, devise and bequeath unto my wife, Roena M. 
Rigsbee, my old home house on the corner of Green Street and Rigsbee 
Avenue, adjoining the lands of Wiliam Mangum, and one-half of the 
land from Green Street down Rigsbee Avenue to Watkins Street, that is 
to say from Green Street down to halfway between said Street and 
Watkins Street and so through the lot from Mangum’s line to Rigsbee 
Avenue, and the dwelling house where I now live, on the North side of 
Corporation Street, and with said house, all the land together with all 
houses, fixtures, and improvements thereon, which I now own or may 
own at the time of my death, West of the line to be established as fol- 
lows: Commencing at a point on the North side of Corporation Street 
in or near the bottom east of my garden, running North so as to strike 
the Southwest corner of a lot known as the Hunt Brick Yard lot on the 
Northern boundary of my land. All the above property in this item is 
to be held and owned by my wife Roena M. Rigsbee duving her natural 
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life, and at her death, I give and devise all of it in fee to my son, 
William T. Rigsbee and his heirs. 

“T devise and bequeath in fee to my wife, Roena M. Rigsbee, and her 
heirs all my plantations on the North Carolina Railroad near the cotton 
factory, and known as the ‘Winnie or Albert Brassfield Place.’ I also 
likewise give and bequeath to her absolutely, all my household and 
kitchen furniture, my bay horse Bob, and my clay bank horse with black 
mane and tail, my family carriage and my Tyson and Jones buggy. Ll 
also give and bequeath to her absolutely Ten Thousand Dellars in 
money, wnless she realizes something from a policy of accident imsurance 
which is by its term payable to her, in event of which such realization 
and reeovery she is to have only so much of said Ten Thousand Dollars, 
added to what she receives under said policy the full sum of Ten Thou- 
sand Dollars, then this legacy is not to vest, but is to go as hereinafter 
provided for. I also bequeath and confirm to her such parts of two 
policies in the Brooklyn Life Insurance Company made partly payable 
to her, as she may be entitled to under the terms thereof. 

“Item Sreconp: I give, devise and bequeath to my daughter Cora F. 
Markham and her heirs in fee the house on the corner of Rigsbee Avenue 
aud Watkins Street in Durham where she now lives, and all the land be- 
tween Watkins Street and up Rigsbec Avenue halfway to Green Street 
where the line provided for in the First Item is to be established; and 
I give and devise to said Cora F. Markham and her heirs in fee my 
James Vickers Plantation, and I give and devise to my said daughter, 
Cora F. Markham, during her natural life, the house and lot on the 
West side of Rigsbee Avenue, north of John W. Carlton’s where she 
once lived, together with all my land in the rear and South of John W. 
Carlton’s to Hunt Street and at her death I give and devise said last 
mentioned house and lands to her children if any are living at her death. 

“Item Tuirp: I give and devise to my son Robert H. Rigsbee and 
his heirs in fee, all my land and houses lving North of Corporation 
Street and North of Garrard Alley, west of Strayhorn Alley and Kast 
of North Alley, and also a strip of land on the West side of North Alley 
North of Corporation Street from North Alley to a line to be estab- 
lished, commencing on Corporation Street East of my garden so as to 
strike the Southwest corner of the Hunt Brick Yard lot North of my 
land, said strip to run from Corporation Street to Hunt Brick yard lot. 

“T also give and devise to my son Robert H. Rigsbee for and during 
his natural life time and at his death to his children if any living then, 
my three store houses and lots on the Northeast corner of Main and 
Mangum Streets in Durham, and the storehouses and lots on the Kast 
side of Mangum Street, South of the Parrish Building, also my storage 
house and lot in the rear of my Mangum Strect stores, and half of the 
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vacant land between said storage house and my Parrish stores, and the 
vacant land in rear of my Stores on Main Street, and half of the strip 
of vacant land owned by me and used as a passway between my houses 
and the Parrish Building. 

“Trem Fourtu: I give, and bequeath unto my daughter, Mary E. 
Middleton and her heirs in fee the house and lot on the corner of Wat- 
kins Street and Rigsbee Avenue where she now lives. I also give and 
devise to my daughter, Mary E. Middleton for and during her natural 
life, and at her death to her children then living all the balance of my 
houses and lots on the West side of Rigsbee Avenue, South of Hunt 
Street on each side of the branch, and on Seminary Street West of 
Rigshee Avenue. 

“Trem Firru: I give and devise unto my daughter Zoa Rigsbee and 
her heirs in fee, all my houses and lots lying East of Rigsbee Avenue 
and South of Seminary Street West of Mangum Street adjoining the 
lands of Thomas J. Rigsbee, and including the dwelling house and 
Baptist Female School house. I also give, and devise to my said daugh- 
ter Zoa Rigsbee for and during her natural hfe and at her death to her 
children then living—I also give and devise (sic) all my houses and 
lots on the East side of Mangum Street and North of Green Street 
adjoining the lands of W. H. Holloway and the Misses. Hutchins. 

“Trem Sixtu: I give and devise to my daughter, Sallie A. Rigsbee 
and her heirs in fee all my land on the West side of Rigsbee Avenue, 
South of Corporation Street including all the tenant houses and lots on 
the East side of the branch, West of Corbett Street and the corner lot 
on the Southwest corner of Rigsbee Avenue and Corporation Street back 
to a line as shown on a plat of said land and to the lot devised to Cora 
F, Markham by this will. 

“T also give and devise to my said daughter Sallie A. Rigsbee for and 
during her natural life and at her death to her children then living, all 
my houses and lots East of Rigsbee Avenue and South of Hunt Street 
and North of Seminary Strect on each side of the branch; and the 
store houses and lots South of the First Baptist Church, known as the 
Racket corner, on the West side of Mangum Street. 

“Item Seventy: I give and devise unto my son, William T. Rigsbee, 
and his heirs in fee, after the death of his mother, my old house place 
on the corner of Rigsbee and Green Street and the lot laid off with it 
in the first item of this will, where I now live on the North side of 
Corporation St. 

“TI also give and devise to my son William T. Rigsbee for and during 
his natural life, and at his death to his children then living the store 
houses and lots on the West side of Mangum Street running through 
from Main to Parrish Street known as the Angier lot. 
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“Trem Erautu: I give and devise to my daughter Mattie T. Rigs- 
bee and her heirs in fee, my houses and lots on Broadway St. com- 
mencing at L. T. Buchanan’s lot, and running thence back of the depth 
of Buchanan’s lot, including all the lots up to North Alley on Broadway 
Street. I also give and devise to my daughter Mattie T. Rigsbee for 
and during her natural life, and at her death to her children then living 
the store houses and Jots on the corner of Main and Church Street 
known as the Redmond corner or Kempner Corner, and all my houses 
and lots lying on the North side of Holloway Street East of Mangum 
Street, and South of Howerton and Bro. Carriage Shop. 

“Tpem Nintu: I give and devise to my daughter Rosa Rigsbee and 
her heirs in fee, my houses and lots on the South East corner of Rigsbee 
Avenue and Corporation Street from the rear or North Corner of L. T. 
Buchanan’s lot on Rigsbee Avenue East with his line, and in that direc- 
tion with line of lots devised herein to Mattie T. Rigsbee to North Alley. 
I also give and devise to my said daughter Rosa Rigsbee, for and during 
her natural life and at her death to her children then living my store 
houses and vacant land on the South side of Parrish Street and East of 
Parrish Building now belonging to J. S. Carr, running back within 
twenty-two feet (22 ft.) of the rear of J. J. Rigsbee’s store houses on 
Main Street, and one-half interest in the passway between the Parrish 
Building, and the store houses and storage house devised to Robt. EH. 
Rigsbee hereinbefore with the express direction and charge that there 
must be kept open a passway to Parrish Street not less than ten feet in 
width; and all my houses and lots lying between Mangum Street and 
Rigsbee Avenue and South of Grecn Street. 

“Trem Tenru: I give and devise to my two nieces Mary and Martha 
Anderson, daughters of my sister Jane Anderson my entire interest 1n 
aud to the dower or old homestead land of Jane Anderson their mother, 
after the death of their mother to hold the same to them and their heirs 
in fee. 

“lppem Eveventir: I give and devise to my brother Thomas J. Rigs- 
bee and his heirs in fee a strip of land across and in the rear of his 
stores on Main Street twenty-two feet (22) deep, commencing at the east 
end of my storage room house and in the rear of the store houses on 
Mangum Street, and running to the rear end of the Glenn Store. 

“Tress Tweirtu: I direct and instruct iny Exceutors, hereimafter 
named to sell public or private on such terms as they may think best 
and convey and to deliver to the purchaser, all my mules, horse, cattle, 
hogs, wagous, old buggies, Jerseys, farming utensils, threshing machines, 
cotton gins, presses and all other personal and real estate, property not 
otherwise disposed of in this will, and to collect all policies of Life 
Insurance, notes, accounts or other debts of any kind owing me. 
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“TY direct my Executors to pay all my just debts, and if the amount 
received by them from the Brooklyn Life Insurance Company that is 
made applicable on its face to my debts is not sufficient for that purpose 
they shall then pay the balance out of collections, and other life policies. 

“Trem TuirtTeentTH: I empower, instruct and direct my Executors, 
after paying my debts and pecuniary legacies, to deliver and pay to the 
Trustees hereinafter named, all County and other municipal bonds I 
may own and all moneys in their hands from any source which said 
bonds, and moneys said Trustees shall take and hold as a trust fund to 
be by them prudently kept invested in good and safe interest bearing 
United States, County, City, or Town bonds or loaned cut at best rate of 
interest on notes, secured by real estate, at the discretion of my said 
Trustees. Out of the income from such funds, the Trustees shall receive 
as full compensation for their own labor and responsibility six per cent 
among or between them of the said income collected by them, but they 
have power and authority to employ such aid, help, ecunsel and assist- 
ance as they think necessary to serve them in executing said trust, and 
to pay for the same out of the income of said fund, and after paying 
such commissions and expenses, and the taxes on the fund and premiums 
on life poheies of W. A. Jenkins and other such policies of like kind as 
I may hold at my death, or have an interest in, for I direct all such 
policies to be kept in force during the life of the insured and all collec- 
tions from said policies to go into said trust fund, they shall pay such 
income semi-annually on the first days of January and July in each 
year in equal proportion to my wife and each of mv children, or if any 
child be dead leaving children then alive, his or her parent’s share shall 
be paid to him, her or them, but when the issue of any dead child be- 
comes extinct before the final distribution of the trust, such share shall 
vest in and belong to the surviving members of the class cqually as 
herein originally provided, that is to my children or their children. 
The said trust is to continue and exist for thirty vears from the time 
of my death and is then to be closed by an equal distribution of the 
fund among my children and their issue. During the existence of said 
trust my Trustees must pay the expenses while at school of any minor 
child ineluding board, raiment, tuition, books and other necessary ex- 
penditures, and charge all such expenses against the share of the income 
belonging to such child. 

“But in no case shall any of the principal of said fund be used or 
diminished unless it becomes necessary to meet and pay the premium 
on the life insurance policies before referred to in this item. In case of 
the death, removal, resignation or disability of any Trustee, his place 
shall be filled by the remaining Trustees. I also give in charge and 
keeping to said Trustees all the property devised in this Will to my 
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minor children until said children shall have respectively reached the 
age of twenty-one years, whereupon such child is to take charge of his 
or her own property. 

“But until such delivery of possession said trustees shall keep in 
repair and insure the property of cach minor child; improve as they 
think prudent the vacant property of each and collect rents of such as 
can be rented and collected, and pay all taxes. These expenses, and 
repairs and improvements shall be paid out of each child’s respective 
income or rents; and in no case shall any real estate of any minor be 
sold to meet such expenses, taxes or improvements or repairs. 

“All surplus of rents or income of any minor child’s property shall 
be treated as his or her part of the income from the trust fund all of 
which said income shall be paid to and invested by said Trustees as if 
they were duly appointed Guardians. . As compensations for their sery- 
ices in connection with the management and care of the property of 
said infants said Trustees shall jointly receive ten per cent of the annual 
income from said property. If any of my children shall die leaving no 
issue at their death then the property and estate of such child either in 
the trust fund or devised specifically to them for hfe, shall go into the 
trust fund specifically or the procceds thereof as my trustees think wisest 
and be treated, managed and finally divided as if originally a part of 
the trust fund. 

“I¢em Fovrreentu: I nominate, constitute and appoint my brother, 
Thomas J. Rigsbee, my son Robert H. Rigsbee and my son-in-law Hugh 
P. Markham as the Executors of this my last will and Testament; and 
I likewise nominate, constitute and appoint said Thomas J. Rigsbee, 
Robert H. Rigsbee and Hugh P. Markham, Trustees to execute the 
powers and perform the duties imposed herein on the Trustees. 

“T declare that I consider my children as all, not Hable to any other 
for any advancements, and I treat them as equal in my estate. 

“Tn the construction of this Will I charge the Executors and Trustees 
with the duty of construing it as a whole. 

“In Testimony Whereof and of all the foregoing I have hereunto set 
my hand and seal this the 7th day of August, 1893. 

“Attas M. Riesper. (SEat.)” 


Upon the agreed facts the referee reported his conelusions of law to 
the effect that the net proceeds of the trust fund should be equally 
divided per capita among the twenty-five children, grandchildren, and 
ercat-grandchildren of Atlas M. Rigsbee who were living at the expira- 
tion of the trust thirty years after the death of the testator. To this 
report the defendants filed exceptions, and appealed to the Superior 
Court. The case came on to be heard at term time, and the judge of 
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the Superior Court, upon the agreed facts, reversed the conclusions of 
law reached by the referee, and adjudged that the trust fund be equally 
distributed among the six children of Atlas M. Rigsbee, deceased, who 
were living at the expiration of the thirty-year trust on 29 November, 
1933, namely: R. H. Rigsbee, Mary E. Middleton, Zoa L. Haywood, 
Salhe A. Rigsbee, Mattie R. Bitting, and Rosa A. Fulford. To this 
judgment the plaintiffs excepted and appealed to the Supreme Court, 
assigning errors. 


Bryant & Jones and Egbert L. Haywood for appellants. 
L. P. McLendon, Hedrick & Hall, Brawley & Gantt, and S. C. Braw- 
ley, Jr., for appellees. 


ScHENoK, J. We are called upon to construe the following language: 
“The said trust is to continue and exist for thirty years from the time of 
my death, and is then to be closed by an equal distribution of the fund 
among my children and their issue.” Item Thirteenth. 

At the expiration of thirty years from the death of the testator, 
namely, on 29 November, 1933, there were living six children of the 
testator, and there were two deceased children who dicd without issue. 
Some of the now six living children of the testator have children, in 
all twelve and some of the now living children of the testator have 
grandchildren, in all seven. The appellants contend that the trust fund 
of the testator should be divided into twenty-five (25) equal shares and 
distributed share and share alike among the children, grandchildren, and 
great-grandchildren of the testator, and the appellees contend that the 
trust fund should be divided into six (6) equal shares and distributed 
share and share alike among the now living children of the testator. 

In the construction of a will the predominant and controlling purpose 
of the testator must prevail when ascertained from the general provi- 
sions thereof over particular and apparently inconsistent expressions to 
which standing alone a technical force would be given. The intention 
of the testator is the paramount consideration, and we must look to the 
entire instrument for the indicia of this intention. Item Second to 
Item Ninth, inclusive, give to each of the testator’s eight children cer- 
tain parcels of real estate in fee and certain parcels for life, with re- 
mainder over to their children, and Item Thirteenth establishes a 
thirty-ycar trust and provides that the trustee “shall pay such income 
(from the trust) semi-annually on the first days of January and July 
in each year in equal proportion to my wife and each of my children, 
or if any child be dead leaving children then alive, his or her parent’s 
share shall be paid to him, her or them, but when the issue of any dead 
child becomes extinct before the final distribution of the trust, such 
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share shall vest in and belong to the surviving members of the class 
equally as herein originally provided, that is to my children or their 
children”; and near the close of the will is the following: “I declare 
that I consider my children as all, not Hable to any other for any ad- 
vancement, and I treat them as equal in my estate.” We think it is 
clear that the testator intended to make an equa] division among his 
children of that portion of his estate given to them absolutely and of the 
income from the trust he established; and, unless the words ‘“‘and their 
issue” be isolated and given a strict technical construction by interpret- 
ing them as meaning lineal descendants of any generation, it also ap- 
pears that the testator intended that the equality among his children 
should be maintained not only before and during the existence of the 
trust, but also upon the close thereof, when the funds therein were to be 
distributed. 

When the clause under consideration 1s construed in connection with 
the will as a whole, we think it is manifest that the intention of the 
testator was to divide his entire estate, real and personal, whether given 
absolutely or in trust, equally among his several children, and the issue 
of such children as may be dead at the expiration of the trust. It 1s in 
the character of issue of his deceased children that any others than the 
testator’s children were made objects of his bounty. Since there are 
no children, or issue of such, of any deceased child of the testator, we 
are of the opinion that there should be an equal distribution among the 
children of the testator of the funds of the trust which was terminated 
29 November, 1933. 

To give the will the construction contended for by the appellants 
would place the children of the children of the testator in competition 
with their parents, and the grandchildren of such children in competi- 
tion with their parents and grandparents, and would prevent equality of 
distribution among the children of the testator. 

While it may be true that if the phrase “equal distribution” and the 
word “issue” be given their strict technical meanings, without reference 
to the will as a whole, they might sustain the contention of the appel- 
lants, yet it is well recognized that if certain phrases or words used in 
a will, taken in their technical sense, would dispose of property per 
capita when it is apparent from the context that the testator meant to 
provide for a stirpital disposition, the Court will so hold. If there is 
anything in the will indicative of the intention that the devisees or 
legatees shall take as families the property will be divided per stirpes 
and not per capila. Lee v. Baird, 182 N. C., 755 (766), and cases there 
cited. 

In Martin v. Gould, 17 N. C., 305, where the testator gave his residu- 
ary estate “to be equally divided, between my son Danie] and three 
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grandsons (naming them), to them and their heirs forever,” it was held 
that although, taking the residuary clause by itself, the grandsons would 
not take as a class but each an equal share with his uncle, yet, in view 
of a preceding clause of the will showing that the testator meant to deal 
equally between his two sons, and to make the children of his deceased 
son stand in their father’s stead, the son took one-half the residue and 
the grandsons the other half. And since the context showed that the 
testator meant to deal equally between his son and the children of a de- 
ceased son, and to make such children stand in their father’s stead, the 
foree of the word “equally” in the residuary gift to the son and grand- 
sons was overcome. 

“The usual acceptance of the word ‘issue’ is ‘an indefinite succession 
of lineal descendants who are to take by inheritance, and hence heirs of 
the body’ . 3. . But, when used in wills, it is, of course, subject to 
the rule of construction that the intention of the testator, as ascertained 
from the will, is to have effect, rather than the technical meaning of the 
language used by him; . . .” Hdmondson v. Leigh, 189 N. C., 196 
(201). 

There is a clash among the decisions in the various jurisdictions as to 
the meaning to be given to the word “issue” or “descendants,” some 
courts holding that the words include descendants of every degree, and 
are to be given that meaning in the absence of explanatory context, and 
thereby permit children or descendants of lower degree to share per 
capita with hving parents; and some courts holding that in the absence 
of explanatory context a per stirpes division of property devised to issue 
or descendants should be directed, and thereby preclude children taking 
with their living parents. The two principles are in conflict and any 
attempt to reconcile them would be futile. (For an interesting discus- 
sion of these conflicting principles, with collection of authorities, see 
83 A. L. R., 164.) However, we are not called upon at this time to 
choose, without precedent, between them, since in James v, lloohker, 172 
N. C., 780, this Court is placed in accord with the latter principle. In 
that case the grantor conveyed land to Penelope E. Daacy, the wife of 
George .\. Dancy, “for and during the period of her natural hfe, with 
remainder over after the expiration of her life estate to the children 
now or hereafter born of the intermarriage of the said George A. Dancy 
and Penelope and the lawful descendants of said children, their heirs or 
assigns, that are living at her death.” In construing this language, 
Mr. Justice Hoke said: “The primary and linguistic definition of de- 
scendants refers to the lineal issue or heirs of the dead and not a lying 
parent or ancestor, and when the term is used in reference to tenure of 
property and without anything to change or modify the ordinary mean- 
ing, authority is to the effect that it refers to persons upon whom the 
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law has cast the property by descent and includes only the lineal issue 
of a deceased ancestor.” Not only do we have this authority of our own 
court but the authority of the courts of many other jurisdictions. 

When we consider the expressed purpose of the testator, contained 
in the later clauses of his will, to treat all his children as equal in his 
estate, and to have his will construed as a whole, together with the 
scheme of parity among the testator’s children that permeates the entire 
instrument, we are led to the couclusion that the construction placed 
upon the will by his Honor was a correct one. 

The judgment of the Superior Court Is 

Affirmed. 


Brocpen, J., took no part in the consideration or decision of this case. 


MRS. ZOA L. HAYWOOD, MRS. ROSA FULFORD, Et au, vy. R. H. RIGS- 
BEEK, R. H. RIGSBEE, Executor anp TRUSTEE, AND THE FIDILITY 
BANK anp THE FIDELITY CENTRAL COMPANY. 


(Filed 28 January, 1935.) 


1. Mortgages H b— 

Upon the termination of a receivership, foreclosure against property 
theretofore held by the receiver can no longer be resisted on the ground 
that it would unnecessarily interfere with the administration of the 
property by the receiver. 

2. Estoppel © a— 

Where it is judicially determined that the surviving children of testator 
are the sole beneficiaries under a trust established by the will, and it 
appears that each of the children joined in the execution of a ratification 
and confirmation of a deed of trust executed on trust property by the 
trustee, euch of the children is estopped to attack the deed of trust for 
want cf authority in the trustee to execute same. 


3. Mortgages H b— 


Foreclosure of a deed of trust may not be enjoined merely upon allega- 
tions of general financial depression or that the time is not auspicious for 
a sale. 


Brocpen, J., took no part in the consideration or decision of this case. 


AppraL by the corporate defendants from Cranmer, J., at Chambers 
in New Bern. From Dturuam. Reversed. 
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Fuller, Reade & Fuller for the Fidelity Central Comyany, trustee, and 
the Fidelity Bank, appellants. 

Bryant & Jones and Egbert L. Haywood for plaintiffs appellees. 

Hedrick & Hall and L. P. McLendon for R. H. Rigsbee and R. H. 
FRigsbee, executor and trustee. 

Brawley & Gantt for Mrs. Mary E. Middleton, Miss Sallie Rigsbee, 
and Mrs. Mattie R. Bitting. 


ScHENcK, J. This is an appeal by the defendants, the Fidelity Bank 
and the Fidelity Central Company, from an order disallowing their 
motion to dissolye a restraining order theretofore obtained by a tempo- 
rary receiver appointed in the cause. The appellants are the cesfui que 
trust and the trustee, respectively, in the deed of trust the foreclosure of 
which is restrained by the order which they seek to have dissolved. 

The grounds alleged in the motion, upon which the receiver obtained 
the restraining order, were substantially that (1) if the deed of trust 
were foreclosed at this time the property would not bring its full and 
fair market value, and would be detrimental to all interested parties, 
and (2) would hinder and hamper the receiver in the performance of 
his duties and “constitute an unnecessary interference with the admin- 
istration of the receivership,” and (3) that the said R. H. Rigsbee was 
without authority to execute, or to give authority to anyone else to 
execute, the deed of trust sought to be foreclosed, and (4) that R. H. 
Rigsbee, executor and trustee under the will of the late Atlas M. Rigs- 
bee, has not filed any final accounts, and that it would be harmful and 
illegal, and that the damage would be irreparable if the foreclosure sale 
were not restrained. 

Sinee it appears on the record that the receivership was terminated 
(20 June, 1934) before the order disallowing the dissolution of the 
restraining order was made (23 November, 1934), it is apparent that 
the alleged “unnecessary interference with the administration of the 
recelvership” could no longer be a cause for a continuance of the order. 

Since this Court, under even date with this opinion, aas rendered an 
opinion in another action (Haywood et al. v. Rigsbee et al., ante, 684), 
wherein some of the plaintiffs in this action are likewise plaintiffs, 
affirming the judgment of Cranmer, J., to the effect taat the six (6) 
children of Atlas M. Rigsbee, hying at the expiration cf the trust, are 
the sole beneficiaries of any unadministered property or funds, in trust 
or otherwise, the right of any plaintiffs, except those who are children of 
Atlas M. Rigsbec, to maintain this action ceases. 

Since the plaintiffs, who are children of Atlas M. Eigsbee, namely, 
Mrs. Zoa L. Haywood and Mrs. Rosa Fulford, joined with his four 
other living children in the execution of a ratification and confirmation 
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of the deed of trust now sought to be foreclosed, they are estopped to 
attack such deed of trust for the want of authority in the grantor to 
execute the same. 

There is left only the allegation that if the deed of trust was. fore- 
closed at this time the property would not bring its full and fair market 
value, and neither the legislation growing out of present financial emer- 
gency nor the decisions of this Court authorize or sustain injunctive 
relief for the reason that the time is not auspicious for a sale. To so 
hold would practically nullify the system of securing indebtedness by 
mortgages and deeds of trust on land now, and for many years past, 1n 
general and accepted use. 

It appears from the record that the note secured by the deed of trust 
is past due and unpaid, that those who hold the equity of redemption 
have ratified and confirmed the execution of the said note and deed of 
trust, and that demand for payment has been made, and that there is no 
allegation of fraud, restraint, oppression, or usury in the transaction, or 
of insolvency of the cestu: que trust or trustee. 

We are constrained to hold, on the record, that the restraining order 
should be dissolved, and it is so ordered. 

Reversed. 


Broaven, J., took no part in the consideration or decision of this case. 





STATI OF NORTH CAROLINA, Ex REL. STATE HOSPITAL AT RALEIGH, 
y. SECURITY NATIONAL BANK, GuarRDIAN oF EARL N, BETTS, An 
INSANE PERSON. 

(Filed 28 January, 1935.) 

1. Asylums A a— 

The State Hospital at Raleigh is a public corporation, created as an 
agency of the State for the care of insane persons who are residents of 
the State, and the hospital is subject to the control of the General 
Assembly. 


2. Asylums B a—Nonindigent insane may be treated at hospital, but must 
pay at least actual cost of maintenance. 

Under constitutional authority and statutory provision, indigent insane 
who are residents of the State may be cared for in the State Hospital 
at Raleigh without charge, and are to be given preference in admission 
over ncenindigent insane, while nonindigent insane may be admitted and 
eared for in the hospital under certain circumstances, but have always 
been required by statute to pay at least the actual cost of their care, treat- 
ment, and maintenance, Art. XI, sec. 10, C. 8., 6162, 6186, but it is not 
required that the directors of the hospital finally determine the status of 
a patient at the time of his admission, the financial status of the patient 
being subject to the vicissitudes of fortune. 
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3. Asylums B d— 

Where a patient admitted to the State Hospital at Raleigh as an indi- 
gent person thereafter becomes nonindigent, he thereupon has the same 
rights as other nonindigent persons, and is entitled to remain in the 
hospital upon the payment of the actual cost of his care and mainte- 
nance therein. 


4, Same—Under provisions of statute indigent inmate upon becoming 
nonindigent is liable for cost of maintenance from date of admission. 
Defendant's ward, a veteran of the World War, was admitted to the 
State Hospital at Raleigh as an indigent person, and at the time of his 
admission it was the settled policy of the State to care for indigent per- 
sons without charge, and to charge nonindigent persons at least the actual 
cost of their care. Several years thereafter the Federal Gevernment 
began to make monthly payments from War Risk Insurance to defendant 
“as vuardian, and the funds were invested in securities. Upon learning 
of the estate several years after the payments began, the State Hospital 
demanded payment for the actual cost of maintenance cf the ward in the 
institution, and thereafter the hospital instituted suit against the ward's 
estate to reeover the cost of his maintenance from the date of his admis- 
sion into the hospital: Held, under the provisions of ch. 120, Public 
Laws of 1925, ratified several years after the admission of the ward into 
the institution, the hospital was entitled to recover the actual cost of 
the ward's care and maintenance for the whole period the ward was an 
inmate of the hospital, including the time the ward was indigent as well 
as the time he was nonindigent, and including the period both before and 
after demand by the hospital for the cost of his maintenance, and by 
the provisions of the statute no plea of the statute of limitations is avail- 
able to defeat recovery. 


5. Constitutional Law E a-—State has no contractual duty to care for 
insane, and change of regulations does not impair obligations of 
contract. 

Chapter 120, Public Laws of 1925, providing that where a person ad- 
mitted to the State Hospital at Raleigh as an indigent person thereafter 
becomes nonindigent, such person or his estate should be liable to the hos- 
pital for the actual cost of his care and maintenance in the hospital from 
the date of his admission, in accordance with the settled policy of the State 
in regard to nonindigent inmates, although such person may have been ad- 
mitted prior to the effective date of the statute, is not unconstitutional 
upon the ground that it violates the obligations of a contract, there being 
no contractual duty on the part of the State to care for and maintain 
insane persons in such institution, the hospital being a charitable institu- 
tion of the State, maintained voluntarily in recognition of Christian prin- 
ciples. Art. XI, sec. 7. 


6. Insurance N a— 

Where funds from War Risk Insurance have been invested in securities 
by the guardian of an insane veteran, such funds are subject to charges 
for the care and maintenance of the veteran in the State Hospital, sec. 
454, Title 38, World War Veterans’ Act of 1924, not applying tu invest- 
ments made with the proceeds of the insurance. 


N.C] FALL TERM, 1934. 699 


STATE TIOspiraL v. BANK. 

APPEAL by defendant from Grady, J., at March Term, 1934, of Wake. 
Affirmed, 

This is an action to recover of the defendant the entire cost of the 
eare, treatment, and maintenance of its ward, Earl N. Betts, from the 
date of his admission as a patient in the State Hospital at Raleigh until 
the commencement of this action. 

When the action was called for trial, it was agreed by the plaintiff 
and the defendant: 

“I, That on 3 February, 1919, Earl N. Betts, a veteran soldier, who 
had served in the military forces of the United States, was adjudicated 
non compos mentis by the clerk of the Superior Court of Harnett 
County, North Carolina, and was committed by an order of the said 
clerk to the State Hospital at Raleigh; that the said Ear] N. Betts was 
admitted to the said hospital on 12 February, 1919, as an insane person, 
and has remained in said hospital as a patient from the date of his 


sion to said hospital its officials have known that the said Earl N. Betts 
is a veteran soldier of the United States Army. 

“2. That at the time of jis commitment and admission to the State 
Hospital at Raleigh the said Earl N. Betts was an indigent person, 
without funds or property with which to pay for his support and treat- 
ment in said hospital, and that he remained in said hospital as an indi- 
gent person until 16 October, 1928. 

“3. That on 16 October, 1925, the Veterans’ Bureau of the United 
States paid to the clerk of the Superior Court of Wake County, North 
Carolina, for the benefit of the said Earl N. Betts, the sum of $1,484, 
representing yveteran’s compensation awarded the said Earl N. Betts 
pursuant to the provisions of the World War Veterans’ Act, U.S. C. A., 
Title 38, section 71, et seg. 

“4. That on 16 October, 1928, the Commercial National Bank of 
Raleigh was appointed and qualified as guardian for the said Earl N. 
Betts; that on 22 March, 1932, the North Carolina Bank and Trust 
Company succeeded the said Commercial National Bank as guardian of 
the said Earl N. Betts, and the property belonging to his estate consist- 
ing of funds received from the Veterans’ Bureau of the United States, 
together with securities purchased with said funds, was delivered to the 
said North Carolina Bank and Trust Company, successor guardian; and 
that on 24 October, 1933, the defendant Security National Bank was 
appointed and qualified as the successor guardian of the said Earl N. 
Betts, and assumed custody of his estate, which consists solely of funds 
received from the Veterans’ Bureau of the United States, and securities 
purchased with said funds by the respective guardians as they received 


700 IN THE SUPREME COURT. [207 


STATE HospPiITaL v. BANK. 


the same, the said funds and securities now amounting to $5,293, as 
follows: 


$2,050.00 Par value U. S. Government Bonds. 

2,000.00 N. C. 444% Highway and General Fund Bonds. 

1,200.00 Note, secured by deed of trust on real estate. 
43.00 Cash. 


$5,293.00 


“5. That from 16 October, 1928, to 30 September, 1933, the said 
Earl N. Betts received by his respective guardians, above named, the 
sum of $100.00 per month from the Veterans’ Bureau of the United 
States, pursuant to the provisions of the World War Veterans’ Act, 
U.S. C. A., Title 38, section 71, et seg.; that the said Earl N. Betts is 
unmarried and has dependent upon him for support 1is mother, who 
has been paid a monthly allowance of $35.00 by the respective guardians 
of the said Earl N. Betts out of his estate, since 16 October, 1928; and 
that payment of compensation to the said Earl N. Betts by the Veterans’ 
Bureau of the United States was discontinued on 30 September, 1933, 
pursuant to the provisions of the World War Veterans’ Act. 

“6. That the first notice received by the officials of the State Hospital 
at Raleigh of the appointment of a guardian of Earl N. Betts, and of 
the payment to said guardian of funds by the Veterans’ Bureau 
of the United States was by a letter dated 9 February, 1933, from 
the North Carolina Bank and Trust Company, guardian; that on 
13 February, 1933, the superintendent of the State Hospital at 
Raleigh replied to said letter, advising the North Carolina Bank and 
Trust Company, guardian, that its ward, the said Earl N. Betts, then 
needed clothing, and requesting the said guardian to pay to said hospital 
for the care, treatment, and maintenance of its ward by said hospital the 
sum of $25.00 per month; that on 14 February, 1938, the North Caro- 
lina Bank and Trust Company, guardian, wrote to the superintendent of 
the State Hospital at Raleigh, enclosing a check for $50.00, in payment 
for the care, treatment, and maintenance of its ward, the said Earl 
N. Betts, for the months of January and February, 1933, and stating 
that if the court should so instruct it, the said guardian would issue a 
voucher each month for the sum of $25.00 to the said State Hospital 
at Raleigh; that the said guardian, in said letter, further advised the 
superintendent of said hospital that the estate of its ward, which it then 
had in its possession, consisted of funds which it had received for its 
ward from the Veterans’ Bureau of the United States, and that if the 
said hospital wished to make a demand on it for payment for the care, 
treatment, and maintenance of its ward prior to 1 January, 1985, the 
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said Hospital should file a petition with the clerk of the Superior Court 
of Wake County for an order directing the guardian in the matter, and 
that the said guardian would gladly comply with any order which the 
said clerk should make; that thereafter, on 16 February, 1933, the 
superintendent of the State Hospital at Raleigh mailed to the North 
Carolina Bank and Trust Company, guardian of Earl N. Betts, a state- 
ment of the amount which the said hospital demanded that the said 
guardian pay to said hospital for the care, treatment, and maintenance 
of its ward from the date of his admission into said hospital to the date 
of said statement, said amount being $4,125; that thereafter, on the 
12th day of each month until 12 August, 1933, the said guardian paid to 
said hospital the sum of $25.00, making a total paid by the North Caro- 
lina Bank and Trust Company, guardian, to the said hospital of 
$200.00; and that on 20 December, 1933, the superintendent of the 
State Hospital at Raleigh mailed to the defendant Security National 
Bank, guardian, a statement of the amount which the said hospital then 
claimed as due to it for the care, treatment, and maintenance of its 
ward, Earl N. Betts, from the date of his admission to said hospital, 
to wit, 12 February, 1919, to 12 January, 1934, less the sum of $200.00, 
paid by his former guardian. The defendant refused to pay said 
amount, 

“7. That the actual cost of the care, treatment, and maintenance of 
Earl N. Betts by the State Hospital at Raleigh during the period hero- 
inabove referred to, as fixed and determined by the board of directors 
of said hospital, was $20.00 per month from 4 March, 1922, to 4 July, 
1923, and $25.00 per month from 4 July, 1923, to 4 January, 195-. 

“8 That no notice was given by the board of directors or by any 
official of the State Hospital at Raleigh to any legal representative of 
Earl N. Betts of a demand for the payment of any amount for the 
expense incurred by said hospital in the care, treatment, or maintenance 
of the said Earl N. Betts as a patient in said hospital prior to 16 Febru- 
arv, 1933, when the said hospital presented to the North Carolina Bank 
and Trust Company, guardian of Earl N. Betts, a statement of said 
amount; nor bas any demand been made by the said hospital upon any 
legal representative of the said Earl N. Betts for his removal from said 
hospital.” 

On the foregoing facts, the plaintiff contended that under the provi- 
sions of section 6186 of the Consolidated Statutes of North Carclina, 
and of chapter 120 of the Public Laws of North Carolina, 1925, the 
plaintiff is entitled to recover of the defendant the sum of $20.00 per 
month for sixteen months from 4 March, 1922, to 4 July, 1928, and the 
sum of $25.00 per month for 126 months, Prom 4+ July, 1923, to 4 Janu- 
ary, 1934, less the sum of $200.00, or the aggregate amount of $3,270. 
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On the other hand, the contentions of the defendant, as they appear 
in the record, are as follows: 

“1, That the estate of Earl N. Betts in the custody of the defendant 
guardian consists solely of funds paid the said Earl N. Betts by the 
Veterans’ Bureau of the United States, pursuant to the ect of Congress 
known as the World War Veterans’ Act, or securities purchased with 
said funds, and that the said estate and funds are, therefore, exempt 
from claims of any and all creditors of the said Earl N. Betts, including 
the plaintiff herein, pursuant to the said World War Veterans’ Act, 
Title 38, U.S. C. A., section 454. 

“2. That the defendant guardian of Earl N. Betts is not liable for 
the costs of his treatment or maintenance by the State Hospital at 
Raleigh after 4 March, 1925, and that after that date the said State 
ITospital was directed by law to discharge the said Earl N. Betts, and 
to deliver him to the United States Veterans’ Administretion, pursuant 
to the provisions of section 1, chapter 51, Public Laws cf North Caro- 
lina, 1925. 

“3. That the defendant guardian is not Hable for the costs of the 
maintenance of the said Earl N. Betts by the State Hospital at Raleigh 
prior to the date the said guardian first reccived notice from said hos- 
pital of its demand that the said guardian either pay the costs of the 
maintenance of its ward or remove him from said hospital, to wit: 
20 December, 1933, as required by section 4 of chapter 129, Public Laws 
of North Carolina, 1925. 

“4. That prior to 16 October, 1928, the said Earl N. Betts had no 

estate or property whatever belonging to him, and wes an indigent 
patient in the State Hospital at Raleigh, and as such was entitled by 
law to receive treatment in said hospital free of charge, and that prior 
to said date the said Earl N. Betts was not liable for any part of the 
costs of his maintenance and treatment by the said hospital; that chapter 
120, Public Laws of North Carolina, 1925, is retroactive in its opera- 
tion, and cannot be interpreted as retroactive in its effect, for that such 
retroactive effect would render the statute unconstitutional and void, as 
a violation of the Fourteenth Amendment to the Constitution of the 
United States; and that therefore the defendant guardian of Earl N. 
Betts cannot be held Hable for the cost of the treatmert and mainte- 
nance of its ward by the State Hospital at Raleigh, prior to 16 October, 
1928. 
5. That all claims or causes of action of the State Hospital of 
Raleigh for the cost of its care, treatment, and maintenance of the said 
Earl N. Betts, arising prior to 4 March, 1925, are barred by the three- 
year statute of limitations of North Carolina.” 

Upon its consideration of the facts agreed, and of the law applicable 
to these facts, the court was of opinion that the contention of the plain- 
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tiff should be sustained, and that each and all of the contentions of the 
defendant should be rejected. 
It was accordingly ordered and adjudged by the court that the plain- 
tiff recover of the defendant the sum of £3,270, with interest and costs. 
From this judgment the defendant appealed to the Supreme Court. 


clttorney-General Brummitt and R. C. Maxwell for plaintiff. 

Willis Smith and John H, Anderson, Jr., for defendant. 

J.D, DeRamus and J. H. Whittington for U. 8S. Veterans’ Adminis- 
tration, AMICUS CUTIE. 


Connor, J. There is no error in the judgment in this action. The 
judgment is in accordance with the contentions of the plaintiff that on 
the facts agreed, and under the law applicable to these facts, the plain- 
tiff is entitled to recover of the defendant the sum of $3,270. It appears 
on the face of the judgment that each and all of the contentions of the 
defendant were carefully considered by the court, and upon such con- 
sideration were not sustained. In this there was no error. 

The State Hospital at Raleigh is a puble corporation, created by the 
General Assembly of North Carolina as an agency of the State for the 
care, treatment, and maintenance of insane persons who are residents 
of this State. It 1s supported primarily by funds appropriated from 
time to time by the General .\ssembly out of the revenues of the State 
derived from taxes paid into the State Treasury. It is under the man- 
agement of a beard of directors, whose members are appoited bv the 
Governor of the State, and whose appointments are subject to confirma- 
tion by the State Senate. The corporation is at all times and in all 
respects subject to the control of the General Assembly of North Caro- 
lina. 

The State Hospital at Raleigh, as a publie corporation, owns and 
operates a hospital, which is located on Dix Hill near the city of Raleigh. 
This hospital is one of the charitable institutions of the State of North 
Carolina and is maintained by the State in recognition of the principle 
that “beneficent provision for the poor, the unfortunate, and orphans 1s 
one of the first duties of a civilized and Christian State.’ Const. of 
Ne ee Ate Ne Se, 1c 

It is provided by statute that the board of directors of the State 
Hospital at Raleigh shall make such rules and regulations for the oper- 
ation of the hospital owned by said corporation as shall make said hos- 
pital as nearly self-supporting as is consistent with the purpose for 
which it was established. C. S., 6162. This statute was in force on 
12 February, 1919, when Earl N. Betts was admitted as a patient im said 
hospital. It declares the policy of the State with respect to the opera- 
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tion of the State Hospital for the Insane at Raleigh as well as for the 
operation of similar institutions. 

It is further provided by statute that in the admission of patients to 
the State Hospital at Raleigh “priority of admission shall be given to 
the indigent Insane, but the board of directors may regulate admissions, 
having in view the curability of patients, the welfare of the hospital, 
and the exigency of particular cases. The board of directors may, if 
there be sufficient room, admit other than indigent patients upon the 
payment of proper compensation.” C. §., 6186. This statute, which 
was also in force on 12 February, 1919, shows that it was contemplated 
by the General Assembly that a distinction should be made by the board 
of directors of the State Hospital at Raleigh between patients who were 
indigent and patients who were nonindigent, and that the latter would 
be required to pay the costs of thelr care, treatment, and maintenance by 
the hospital, while no charge would be made by the hospital for the care, 
treatment, or maintenance of the former. There is xothing in this 
statute, however, or in any other pertinent statute, which shows that the 
status of a patient, with respect to his financial condition, shall be finally 
determined as of the date of his admission to the hospital. It would be 
manifestly unjust to the State and its taxpayers, and in some cases to 
patients of the hospital, if the statute so required. Experience shows 
that the financial condition of persons, whether sane or insane, 1s subject 
to frequent changes, and that patients who are indigent at the date of 
their admission, as defined by this Court in /n re Llybart, 119 N. C., 359, 
may subsequently become nonindigent, and vice versa. The Constitu- 
tion of North Carolina empowers the General Assembly to provide that 
indigent insane persons shall be cared for at the charge of the State. 
Const. of N. C., «Art. XI, sec. 10. There is no provision in the Constitu- 
tion requiring or authorizing the General .\sseibly to provide for the 
care, treatment, or maintenance of nonindigent insane persons at the 
expense of the State. The General Assembly has at all cimes by appro- 
priate statutes required such persons to pay at least the actual cost of 
their care, treatment, and maintenance, while they are patients in State 
lnstitutions, 

Chapter 120, Public Laws of North Carolina, 1925, was ratified on 
+ Mareh, 1925, and has been in full force aud effect since said date. 

This statute provides, among other things, that all persons admitted 
to the State Hospital at Raleigh or to any of the other charitable insti- 
tutions of this State named in the act, “be and they are llereby required 
to pay the actual cost of their care, treatment, training, aud maintenance 
at such institution,” and that such actual cost shall be determined from 
time to time by the board of directors of such institution. 

The sections of the act which are applicable to the instant case are 
as follows: 
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“Sec. 4. From and after the passage of this act the respective boards 
of trustees or directors of each institution shall ascertain which of the 
various patients, pupils, or inmates thereof, or which of the patients, 
guardians, trustees, or other persons legally responsible therefor, are 
financially able to pay the cost to be fixed and determined by this act, 
and, so soon as it shall be ascertained, such patient, pupil, inmate, par- 
ent, guardian, trustee, or other person legally responsible therefor shall 
be notified of such cost, and in general of the provisions of this act, and 
such patient, pupil, inmate, or the parent, guardian, trustee, or other 
person legally responsible therefor shall have the option to pay the same 
or to remove the patient, pupil, or inmate from such institution, unless 
such person was committed by an order of a court of competent jurisdic- 
tion, in which event the liability for the cost as fixed by this act shall be 
fixed or determined and payment shall be made in accordance with the 
terms of this act.” 

“Sec. 5. That immediately upon the fixing of the amount of such 
actual cost, as herein provided, a cause of action shall accrue therefor in 
favor of the State for the use of the institution in which such patient, 
pupil, or inmate is recelying training, treatment, maintenance, or care, 
and the State, for the use of such institution, may sue upon such cause 
of action in the courts of Wake County, or in the courts of the county 
in which such institution is located, against said patient, pupil, or 
inmate, or his parents, or either of them, or guardian, trustee, committee, 
or other person legally responsible therefor, or in whose possession and 
control there may be any funds or property belonging to either the said 
pupil, patient, or inmate, or to any person upon whom the said patient, 
pupul, or inmate may be legally dependent, including both parents.” 

“Src. 6. That no statute of limitations shall apply to or constitute 
a defense to any cause of action asserted by any of the above-named 
institutions for the collection of the cost of care, treatment, training, or 
maintenance, or any or all of these, against any person liable therefor, as 
herein provided, and all statutes containing limitations which might 
apply to the same are hereby pro tanto repealed, as to all such causes of 
action or claims and this section shall apply to all claims and causes of 
action for like cost heretofore incurred with such institutions and now 
remaining unpaid.” 

“Sec. 7. That this act shall not be held or construed to interfere 
with or to hmit the authority and power of the management of the 
boards of trustees or directors of any of the institutions named herein, 
to make provision for the care, custody, treatment, and maintenance 
of all indigent persons who may be otherwise entitled to admission in 
any of the said institutions, and as to indigent pupils, inmates, and 
patients, the same provisions now contained in the several statutes relat- 
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ing thereto shall continue in force, but if at any time any of the said 
indigent patients, pupils, or inmates shall succeed to or inherit or 
acquire, In any manner, property, or any of the persons named above 
as legally responsible for the cost of care, treatment, and maintenance of 
the pupil, inmate, and patient at the above-named institutions shall 
acquire property, or shall otherwise be reputed to be solvent, then each 
of said institutions shall have the full right and authority to collect 
and sue for the entire cost and maintenance of such inmate, pupil, or 
patient, without let or hindrance on account of any statute of limitations 
whatsoever.” 

Under the foregoing statutory provisions, the plaintiif is entitled to 
recover in this action the entire cost of the care, treatment, and mainte- 
nance of Earl N. Betts by the State Hospital at Raleigh, as determined 
by the board of directors of said hospital, unless, as contended by the 
defendant, such of said statutory provisions as are applicable to this case 
are void, 

It must be conceded, we think, that the plaintiff is entitled to recover 
the actual cost of the care, treatment, and maintenance oz Earl N. Betts 
by the State Hospital at Raleigh, since he ceased to be an indigent pa- 
tient of said hospital. When he became a nonindigent patient of the 
hospital, he had no further right to its care, treatment, and maintenance 
at the expense of the State, because he had been admitted to the hospital 
as an indigent patient. After he became nonindigent, he had the same 
right as other nonindigent patients—that is, the right to remain in 
said hospital as a patient only so long as he or his guardian paid the 
actual cost of his care, treatment, and maintenance, or until he had 
been lawfully discharged or removed from the hospital. The statutory 
provisions to that effect are manifestly not void. The provisions of the 
statute which confer upon the State the right to recover for the use of 
the State Hospital at Raleigh the entire cost of the care, treatment, and 
maintenance of a patient in said hospital who, although he was indi- 
gent at the date of his admission, thereafter has become nonindigent, 
are not void, because such provisions are retroactive ia purpose and 
effect. Neither the State nor the State Hospital at Releigh is under 
any contractual obligation to a patient in said hospital who was indigent 
at the date of lis admission, and for that reason as a matter of State 
policy is cared for, treated, and maintained at the expense of the State, 
or of the said hospital, to continue such care, treatment, and mainte- 
nance after such patient has ceased to be indigent. See Hospital v. 
Fountain, 129 N. C., 90, 89 S. E., 734, and 128 N. C., 28, 38 S. E., 34. 
In that case it was held that the guardian of an insane person who was 
indigent when she was admitted as a patient in the State Hospital at 
Raleigh, but who thereafter beeame nonindigent, was liable for the cost 
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of her care, treatment, and maintenance by the hospital, both before 
and since she became nonindigent. See, also, S. v. ommee, 93 Conn., 
571, 107 Atl., 519, where it is said by the Court: “The State, in making 
expenditures for the care and support of an insane person committed 
to an Institution designed to provide the support and attention which he 
needs enters into no contract relation with that person. It simply acts 
of its own volition, in response to the dictates of humanity, in the per- 
formance of a governmental duty now recognized as resting upon a 
modern State, and for the good of the individual coneerned. There 18 
not only no promise on the part of the State to the unfortunate, or his 
personal representatives, but no legal consideration for one. The bur- 
den whieh the State assumes and bears 1s assumed and borne as its 
purely voluntary undertaking, and not as a result of a contract obhga- 
tion to that end entered into with him, or other person representing 
na. 

The contention of the defendant in this action that the estate of its 
ward now in its hands as his guardian 1s not subject to the claim of the 
plaintiff because such estate consists of securities purchased from time 
to time by his successive guardians with funds paid to them by the 
United States Government as compensation awarded to Earl N. Betts 
as a veteran of the United States Army, under the provisions of the act 
of Congress, involves a construction of section 454 of Title 38 of the 
World War Veterans’ Act, 1924. This section 1s as follows: 

“Sec. 454. The compensation, insurance, and maintenance and sup- 
port allowance payable under Parts II, ITI, and IV, respectively, shall 
not be assignable; shall not be subject to the claims of creditors of any 
person to whom an award is made under Parts IT, III, or LV; and shall 
be exempt from all taxation. Such compensation, insurance, and main- 
tenance and support allowance shall be subject to any claims which the 
United States may have, under Parts II, III, IV, and V, against the 
person on whose account the compensation, insurance, or maintenance 
and support allowance 1s payable.” 

This section was construed by this Court in Jfartin v. Cuilford 
County, 201 N. C., 68, 158 S. E., 847. It was held in that case that 
where money which had been awarded to a veteran of the United States 
Army under the act of Congress as compensation has been paid to him, 
and has been invested by him in the purchase of property in this State, 
such property is not subject to the provisions of said section, and 1s 
therefore not exempt from taxation by the State. The section was so 
construed hy the Supreme Court of the United States in Trotter v. Ten- 
nessee, decided on 4 December, 1933, and reported in 290 U. S., 354, 
78 L. Ed., 358. Justice Cardozo, writing the opinion in that case, and 
speaking for the Court, says: 
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“We think it very clear that there was an end to the exemption when 
they (the moneys paid as compensation) lost the quality of moneys and 
were converted into land and buildings. The statute speaks of ‘compen- 
sation, insurance, and maintenance and support allowance payable’ to 
the veteran, and declares that these shall be exempt. We see no token 
of a purpose to extend a hke immunity to permanent investments, or 
fruits of business enterprises. Veterans who choose to trade in land, 
or in merchandise, 1n bonds, or in shares of stock, must pay their tribute 
to the State. If immunity is to be theirs, the statute conceding it must 
speak in clearer terms than the one before us here.” 

Under the statute as construed by the Supreme Court of the United 
States and by this Court, the contention of the defendant cannot be sus- 
tained. The estate of Earl N. Betts, consisting of securities now held 
by his guardian, is subject to the claim of the plaintiff in this action, 
notwithstanding the fact that such securities were purchased by his 
guardians with moneys paid to them by the United States Government 
as compensation awarded under the act of Congress to the said Earl N. 
Betts as a veteran of the Army of the United States. 

We find no error in the judgment in this action. It ia 

Affirmed. 





GIDEON HINTON anp Wire, MARY HARRIS HINTON, v. PAUL C. WEST 
AND SAUL WEST. 


(Filed 28 January, 1935.) 


1. Mortgages F c—Transfer of equity to cestui que trust held to raise 
presumption of fraud under evidence indicating that trustee acted 
as agent of cestui que trust and was primary party to the purchase. 


Plaintiff's evidence tended to show that he executed a deed of trust on 
his 48-acre tract of land to secure money borrowed, that the trustee and 
cestui que trust therein were brothers, that plaintiff, a colored man with 
impaired vision, did not know the difference between a mcrtgage and deed 
of trust, and carried on all transactions with the trustee without knowing 
the interest of the cestui que trust, that the trustee threatened foreclosure 
and advertised the land under the power of sale contained in the instru- 
ment, and that in order to prevent foreclosure, plaintiff, at the insistence 
of the trustee, executed a deed in fee to the cestui que trust, and that 
thereupon the trustee canceled the deed of trust of record, together with 
evidence of inadequacy of purchase price, and that the trustee had pur- 
chased notes secured by mortgages on contiguous tracts owned by third 
persons, and had attempted to purchase contiguous tracts: of land is held 
sufficient to be submitted to the jury in plaintiff’s action to cancel the 
conveyance of his equity to the cestui que trust on the ground of fraud, 
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the evidence indicating that the trustee was acting in the dual capacity of 
trustee and agent for the cestui que trust, and was the primary party in 
the purchase of the equity of redemption, which raises the presumption 
of fraud and places the burden of proving the transaction fair and free 
from oppression on defendants. 

2. Same: Estoppel C a— 


Evidence that plaintiff mortgagor ratified his conveyance of his equity 
of redemption to the cestui que trust and was thereby estopped to attack 
his deed for fraud is held for jury under proper issue and instructions, 


Connor, J., dissents. 


ApreaL by plaintiffs from Moore, Special Judge, at March-April 
Term, 1934, of Wake. Reversed. 

The testimony of plaintiff Gideon Hinton was to the effect: That he 
was a colored man, and inherited from his father some fifty-nine acres 
of land on the Leesville Road, about one and a quarter miles from 
Raleigh. The home he lives in is up on a hill two hundred to three 
hundred feet from the Leesville Road, with a view of the Country Club 
property, golf course, etc. His father owed for the land, and after his 
death Hinton finished paying for it. He has been hving on the land 
fifty-one years. He has had cataracts on his eyes about six years and 
has lost a clear vision—he has only half vision. He could read and 
write a little, but not much. He sold off part of the land and had about 
48 acres left. For the land he sold off, he received $75.00 an acre; 
$250.00 for a half acre; $125.00 for a half acre; $200.00 for two acres, 
and $200.00 for an acre. Parties who knew the land, in January, 1932, 
testified that it was located higher than the property adjacent and the 
reasonable worth was about $75.00 to $100.00 an acre and between 
$150.00 and $200.00 an acre, although there was no market for land 
then. Briggs & West is a law firm, practicing in the city of Raleigh. 
Hinton became acquainted with Briggs about the time of the World 
War. Briggs attended to some of his business. He met Paul West in 
the office and he drew a deed for him. Frequently West came on the 
property visiting, and at that time he did not own any of it, and Hinton 
owed him nothing. Paul C. West took out different things to Hinton— 
old clothes, a finger ring, and a 20-gallon soft-drink jar. He borrowed 
$300.00 and Briggs stood for him. A mortgage was executed to secure 
same on one-half acre with a two-room house on it. West sold him a 
Ford automobile owned by him for $475.00 and took a mortgage on the 
48 acres of land, and he made a note for same, and West took up the 
Briggs debts and paid some taxes, etc. At the time he had never seen 
defendant Saul West. Paul C. West kept coming out to the place 
afterwards. West said: “If you are going to pay it, just put 1t all up.” 

The note and deed of trust to Paul C. West was made 15 November, 
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1930, and came due 15 November, 1931. It was for $1,020. Ile was 
dealing with Paul C. West, did not know the difference between a mort- 
gage and a deed of trust. He was not dealing with Saul West, never 
knew he was getting money from lim. When the note became due, 
Paul C. West came out to see him. After a while he told him he was 
going to foreclose, he could not carry it on. The Commercial Bank had 
been closed and caught hun with lis money tied up. Ife could not get 
the money “just laid off from him for awhile.” Paul C. West made 
the matter known that he was going to make a foreclosure, provided he 
could not get the money. Later, unexpectedly, he came out and said the 
land was advertised for sale. The notice is dated 21 December, 1931. 
Sale date, Monday, 25 January, 1982. Signed, Paul C. West, Trustee; 
Briggs & West, .Attorneys. It was advertised in the Union Herald, ou 
24 December, 1931, and on 31 Deceinber, 1931, and no more thereafter. 

After frequent conferences during the period the land was advertised, 
Hinton, on account of the situation and provided the land was not fore- 
closed, made a deed for some forty-two acres to Saul West at the insist- 
ence of Paul C. West, leaving plaintiff Gideon Hinton some six aeres. 
He delaved signing the deed, thinking there might be some hopes still 
to get the money or something to satisfy Paul C. Wes:, who told him 
that he was not going out there any more. The time ad very nearly 
expired, and perhaps the next day he would make a foreclosure, if the 
deed was not signed. Paul C. West had a paper with him and a lady 
from his office with hun, After he could not borrow the money, he went 
up and signed the deed in Briggs & West’s office. At the time West 
showed an advertisement, saying it was a chpping from where the land 
was being advertised, he said the time was nearly out. The deed was 
signed 20 January, 19382. 

The deed of trust was marked “Satisfied” in the register of deeds’ 
office on 21 January, 1932, “Paul C. West, Trustee.” Four days before 
the advertisement expired for the sale of the land under the original 
advertisement, also on 21 January, 19382, there was a letter from Paul C. 
West confirming the sale, representing his brother, Saul West. Hinton 
had no lawyer representing him. -\ deed was made to him by Saul 
West for the six acres of land. He never saw Saul West on the land, 
but saw Paul C. West at different times. Paul C. Wast said he was 
going to build a house out there and do other things. He planted some 
fruit trees and made a vineyard. He built a barn and stables and had 
a fence built around it. 

Paul C. West made certain propositions to get the six acres of land, 
which Hinton did not aecept. On cross-examination; “No, I don’t 
know Mr. Saul West, I never saw him. If I did, I didwt kuow him. 
I know Mr. Paul West. I have been knowing him as much as eight 
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vears. I am near-sighted, Judge. Wull you let me get down there a 
little closer? There he 1s mght there. (Witness identified Paul C. 
West.) lL have been knowing Mr. Wilhs Briggs ever since the World 
War was on hand. I will have to get a httle closer to see Mr. Briggs. 
My eves are in bad condition. . . . No, sir, I wasn’t perfectly satis- 
fied. I made the proposition because I had to do something, but I 
wasn’t satished; I did not have what I felt hke was justified. I ac- 
eepted of the plan of six acres, but inside ] wasn’t satisfied. . . . I 
accepted of it, but I wasn’t enjoying it so well. It is not so much what 
I wanted to do, but what I did. I wasn’t so well qualified at it. That 
was what I did under some circumstances. I wasi’t enjoying it so well. 
{ knew what I was doing. . . . Yes, sir, he gave me a finger ring. 
J don’t know what went with it. I didn’t think it was very much. It 
was not a diamond ring. I don’t think it was a diamond ring. It 
don’t look like a diamond to me. It changed colors; it changed to a dim 
color. It shined when I got it, but it got dim-looking. He gave it to 
me. . . . What I received for the value of the place, I ain't been 
satisfied with, but I do net make much rumor about dissatisfaction in 
that way. I didn’t make much rumor about it, but I wasn’t satisfied. 
I hadn’t said anything to him about it, but I wasn’t satisfied about it, 
because I didn’t think it was right. J have been all the while dissatis- 
fied. . . . It was around the 15th, or somewhere in that neighbor- 
hood, about the 15th of January. Then he told me that it had been 
advertised in the newspaper and showed me the chpping of it. He told 
me that the property would have to be sold under the mortgage if I 
could not make some arrangements to take it up. . . . I think, if I 
can get a chance, I can get it. I think I can arrange for it. | have 
not arranged for it as yet. A stool pigeon—I would accept it as some- 
thing of a deceiver.” 

J. P. Hall, a real estate dealer, testified in part: “I saw the property 
in January, 1932. I have been to see it to try to buy it, but he did not 
want to sell it. My opinion of the fair and reasonable market value of 
that property in January of 1932 is that it should be worth $150 an 
aere, between that and $200.00 an acre. JI tried to buy it from JLinton. 
I went up there in the spring of 1932 to buy it. I did not know any- 
thing at all about this transaction between Messrs. West and Gideon 
Hinton at that time. I have no interest in this matter.” 

J. R. Dodge, a claim adjuster for the State Highway Commission, 
testified in part that Paul C. West, on 4 January, 1934, filed claim for 
damage for top soil taken off the Hinton place prior to July, 1933. He 
referred to the property as his. About 1 December, 1932, he made a 
request to build a short connection between the new road and the begin- 
ning of his farm road. 
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The testimony of Collins Foster, a colored man, was to the effect: 
That he had bought two acres of the Gideon Hinton tract about five 
years ago for $400.00. Paul C. West told him tha: he owned the 
Hinten property. Foster owed the Morris Plan Industrial Bank. West, 
without his request, purchased this note. When he heard about it, he 
went to see West. “I told him what I would take, $600.00, and he said 
that he couldn’t pay that much for it; that he had jus: paid the mort- 
gage that I owed the Morris Plan Bank of about $208.00, and he said 
he would pay that much, which was as much as he could pay. I hadn’t 
had no agreement with him before that, not before he went up there to 
take up this note. Mr. West got a deed from me to my property. He 
paid me $20.00—$2.00 at one time and $18.00 another time.” 

The testimony of John Thompson, a colored man, was to the effect: 
That he owned twenty-six and a quarter (2614) acres of land which 
joined Gideon Hinton’s land. It was left by his father and mother to 
him. Ife lived there about 35 years. He owed some $400.00 mortgage 
to Mr. Montague. ‘Mr. West came out and said, ‘John, do you want 
to sell your land? I told him yes, but I couldn’t sell it because it was 
mortgaged on down here to Mr. Montague’s. He said, ‘I’ll come out 
again Tuesday and bring you some money.’ He came cut late Tuesday 
evening. «A lady was with him. I don’t know who she was. On Tues- 
day evening he said, ‘John, I brought you $10.00. I told him I couldn’t 
take $10.00 for it. He said, ‘If you don’t take that, yowll take noth- 
ing.” I said, “All right, I beheve Dll take $10.00.2. He wanted me to 
sign a paper. I made a cross-mark on it. I can’t write. I can’t read 
elther. No, sir, I did not know what the paper was I signed. I didn’t 
know whether it was a mortgage paper or not. Mr. West didn’t tell 
me nothing. He just told me to sign the paper. I did not sign any 
paper for Mr. West except this one. That is all.” 

The testimony of Jenny Lipscombe, a colored woman, was to the 
effect: She bought one-half acre from Gideon, four or five years ago. 
She paid him $185.00 cash for it. Her husband got disabled to work 
and she moved there. “I know Mr. Paul West when I see him. The 
first time I saw him to know him he came up in my yard. He told me 
who he was. I think that was just before this past Christmas, if I 
make no mistake. He told me something about the Hinton land. He 
asked me if [ wanted to sell that corner there, that half acre. I told 
him ‘No, sir.” He said, ‘Well, I have a note of yours and I would like 
to have this strip of yours to straighten mine out.’ He said, ‘I bought 
Gid Hinton’s place up here and I am going to build and want to fill in 
this old road and want this half-acre to straighten out mine’—straighteu 
out his land, I guess. I have never borrowed any money from Mr. West. 
He did have my note. It was for $175.00. He got it from Mr. Craw- 
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ley. I did not ask him to buy my note—I didn’t even know he had it. 
The first time I knew he had bought my note was when Mr. Burke Lynn 
told my husband about it. The first time I actually knew he had it, he 
come and told me he had it. Ife made me a proposition. He asked me 
did that land belong to me. I told him really no. My cousin bought 
the place, and I didn’t decide to buy it, I told him, for I had not finished 
paying for it. He said, ‘How much do you owe on it? I said, ‘Around 
$175.00" He said, ‘17H give you this note and pay this $75.00 and all 
your back taxes.’ I finally got Mr. Moore to pay off my note and take 
it in. I did that because I wanted it. I did not aim for Myr. West 
to keep it if it could possibly be got away from him.” 

The testimony of Burke Ilinton, a colored man, was to the effect: 
“T have six acres of land out there and a house on it. I bought the 
land from Unele Gid. I think it was in 1926. I know Mr. Paul West. 
I have seen him out there on the Hinton property. He went to sce me 
with respect to buying my land. He said something to me about owning 
the Gid Hinton property. He told me that he owned the Hinton prop- 
erty. J can’t remember all that he told me. He said he owned the 
Hinton property and wanted to get mine to straighten the line out. He 
did not tell me about any plans which he had out there that I remember. 
The first time that L remember that he came to sce me was when they 
first began construction of the new road along by my house. I believe 
it was a year last fall. Mr. West and I did not trade. I did not want 
to trade. He made me an offer for it. He offered me some other prop- 
erty he had some place. He came there more than once. I don’t re- 
member how many times—to the best of my recollection two or three 
times. I don’t remember what he offered me the second time. I don’t 
know what place he offered me. He offered me so many different places. 
He would come there wanting to trade me. He told me that he had the 
John Thompson property—some time here last fall, just a little while 
before Christmas. He said he had a note on the Jenme Lipscombe 
property. I don’t remember whether he said anything else about the 
note or not. He offered to trade me some place up in the country 
beyond me—away up in the country somewhere.” 

AA map offered in evidence by plaintiff, and on the lower right-hand 
corner was the following: “Plat of Gideon Hinton property, owned by 
Paul C. West, Wake County, North Carolina, January 27, 1932—Scale, 
one inch to 200, C. M. Lamb, Civil Engineer.’ On this map there are 
shown several tracts of land frouting on the Leesville Road and the 
tract embraced within three straight lines and the Leesville Road. On 
the north line there is the name “Lynn.” Beyond the west hne is the 
name “Thompson.” Below the south line is the name “Boone.” This 
paper shows one large tract 42.4 acres and, in addition, shows a small 
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lot with the name thereon “Jennie Lipscombe”; a smalJl lot with the 
name thereon “Will Harris”; a subdivision marked “Gideon Hinton,” 
six acres; a subdivision marked “Burke Hinton”; and three small sub- 
divisions marked “Carolina Foster, Mary Lipscombe, and David Hinton, 
respectively.” By the court: “The court finds as a fact that Mr. Lamb, 
the engineer who made the map sought to be introduced into evidence, 
is in the courtroom and was not sworn and offered as a witness in order 
to prove the map the plaintiffs desired to offer in evidence, and, there- 
fore, the court declines to permit the plaintiffs to introduce the map.” 

By Mr. Smith: “The plaintiffs wish to tender to the defendants a 
sum of money, in United States currency, which is in excess of the 
amount of the principal, interest, and taxes on the property, and now 
tender this to the defendants and request from the defendants a recon- 
veyance of the property to the plaintiffs. The sum of $1,300 is hereby 
tendered. The plaintiffs also move the court for an accounting between 
the plaintiffs and the defendant to the end that the correct amount may 
be tendered and paid to the defendants upon recovery upon this property 
in dispute from the defendants to the plaintiffs.” By the court: “Let 
the record show that the defendants decline to accept the tender of 
money made by the plaintiffs to the defendants.” Numerous witnesses 
testified to the general reputation of Gideon Hinton as being good. 

At the close of plaintiffs’ evidence, the defendants made a motion for 
judgment as in case of nonsuit, C. 8., 567, which the court sustained, 
and gave judgment accordingly. The plaintiffs made numerous excep- 
tions and assignments of error, and appealed to the Supreme Court. 


Willis Smith, John H. Anderson, Jr., and W.C. Lassiter for plaintiffs. 
J. C. Little, Douglass & Douglass, and Clem B, Holding for de- 


fendants. 


Crarksox, J. Was the court below correct in sustaining the judg- 
ment of nonsuit? Wethink not. We do not pass on the truth or falsity 
of the evidence. Our province here is to determine if there is sufficient 
evidence to be submitted to the jury, more than a scintilla. The deed of 
trust from Hinton and his wife was made to Paul C. West, trustee, for 
his brother, Saul West. The plaintiffs’ evidence indicates that he was 
dealing with Paul C. West in the negotiations for the loan and Paul C. 
West, trustee, for the sale; that Paul C. West was acting in a dual 
capacity as trustee and agent for Saul West, and was the primary party 
to the purchase. We think that there was sufficient evidence to be sub- 
mitted to a jury and a presumption arose from the eviderce, if believed 
by them, which would require the defendants to show that the trans- 
action was fair and free from oppression. 


~~] 
_— 
Ce 
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In Whitehead v. Hellen, 76 N. C., 99 (100), Pearson, C. J., said: 
“Courts of equity look with jealousy upon all dealings between trustees 
and their cestuis gue trustent; and if this mortgagor had by deed released 
his equity of redemption, we should have required the plaintiff to take 
the burden of proof and satisfy us that the man, whom he had in his 
power, manacled and fettered by a mortgage and a peremptory power of 
sale, had, without unduc influence and for fair consideration, executed a 
release of his right to redeem the land.” . . «At page 101: “Courts 
endeavor to take hold of the substance and not the shadow, and will not 
allow the administration of justice to be evaded by forms, deeds, or 
‘men of straw.’ By way of illustration, in our case, the plaintiff, feeling 
oppressed by the absurdity of a man’s buying at his own sale, gets one 
Bernard to buy the Jand for him. He and May, the original mortgagee, 
convey to Bernard and he conveys to plaintiff. Bernard 1s ‘a man of 
straw.’ 

“But the plaintiff says, ‘I am no man of straw, I paid money for this 
mortgage debt, and bought the land at public sale” ‘True, say the 
court, ‘but did you thereby relieve yourself from the equity of redemp- 
tion? “Onee a mortgage, always a mortgage,” 1s a trite maxim of courts 
of equity. By your purchase of the notes secured by the mortgage, you 
acquired all of the rights of May, and put yourself in his place—he 
eould not have bought at his own sale—and it follows that you could not 
buy at a sale which was made by you, and of which you had the entire 
eCOntrol? 7 

Rutfin, J., in McLeod v. Bullard, 84 N. C., 515 (531-2), quoting from 
Whitehead case, continues: “Bigelow, in his work on Fraud, page 160, 
savs, there are certain relations, termed relations of confidence, from the 
existence of which the law raises a presumption of fraud, in any dealings 
that may take place between the parties, because of the undue advantage 
which the situation itself gives to one over the other. Of these ‘rela- 
tions of confidence,’ he enumerates eight in number, and in the following 
order: Attorney and chent; principal and agent; partners; trustees and 
cestuis que trustent; guardian and ward; executors and administrators ; 
nortgagor and mortgagee; parent and child. Thus, he places the rela- 
tion of mortgagor and mortgagee with the other well-defined and uni- 
versally acknowledged fiduciary relations. Upon principle this should 
be so. It is due to good faith and common honesty that such a pre- 
sumption should arise in every case where confidence is reposed, and 
the property and interest of one person are committed to another. To 
every such person, his trust should be a sacred charge—not to be re- 
garded with a covetous eye.” Rehearing, 86 N. C., 210; Harrelson v. 
Cox, ante, 651. 
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In Abbitt v. Gregory, 201 N. C., 577 (598), it is said: “The relation 
may exist under a variety of circumstances; it exists in all cases where 
there has been a special confidence reposed in one who in equity and 
good conscience is bound to act in good faith and with due regard to the 
interests of the one reposing confidence. ‘It not only includes all legal 
relations, such as attorney and client, broker and principal, guardian 
and ward, partners, principal and agent, trustee and cestur que trust, 
but 1t extends to any possible case in which a fiduciary relation exists in 
fact and in which there is confidence reposed on one side, and resulting 
domination and influence on the other” 25 ©. J., 1119. In Pomeroy’s 
Equity Jurisprudence, Vol. 2, sec. 956 (3d Ed.), it is said: ‘Courts of 
equity have carefully refrained from defining the particular instances of 
fiduciary relations in such a manner that other and perhaps new cases 
might be excluded. It is settled by an overwhelming weight of author- 
ity that the principle extends to every possible case in wh'ch a fiduciary 
relation exists as a fact, in which there is confidence reposed on one side 
and the resulting superiority and influence on the other. The relation 
and the duties involved in it need not be legal; it may be moral, social, 
domestic, or merely personal.’” Lee v. Pearce, 68 N. C., 76 (79); 
Puckett v. Dyer, 203 N. C., 684 (690-1); Bolich v. Ins. Co., 206 N. C., 
144 (151-2); Lockridge v. Smith, 206 N. C., 174 (178-9). 

We think the case of Simpson v. Fry, 194 N. C., 628, is distinguish- 
able from the facts in the present case. In that case it is said, at page 
627: “The grantee in the deed of trust is a trustee for both debtor and 
the creditor, with respect to the property conveyed. The creditor can 
exercise no power over his debtor, with respect to said prcperty, because 
of its conveyance to the trustee, with power to sell, upon default of the 
debtor.” 

In the present case the evidence indicated that the trustee acted for 
himself or for the creditor, or acted together. He obtained a convey- 
ance of the equity of redemption from the debtor. We think such power 
was exercised over the debtor that would require the defendants to show 
the transaction was fair and free from oppression. The capacity was 
dual. In the present case the evidence indicates inadequacy of con- 
sideration. 

In Leonard v. Power Co., 155 N. C., 10 (16), it is said: ‘Where there 
is inadequacy of consideration, but 1t is not gross, it may be considered 
in connection with other evidence upon the issue of fraud, but will not, 
standing alone, justify setting aside a contract or other paper-writing on 
the ground of fraud.” 

In King v. BR. R., 157 N. C., 44 (65), it is said: “When due weight 
is given to these matters, and there is evidence that the consideration is 
inadequate, 1t is a circumstance which, in connection with other circum- 
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stances, may be submitted to the jury, and if grossly inadequate, it alone 
is sufficient to carry the question of fraud or undue influence to the jury. 
Pom. Eq. Jur., Vol. 2, sec. 926-7.” Hill v. Ins. Co., 200 N. C., 502 
(509-10). 

The defendants contend that there was evidence of ratification. The 
evidence so indicates. This is a matter for the jury to determine under 
a proper issue and instruction. The “plat of Gideon Hinton property 
owned by Paul C. West,” when properly proved, is some evidence. 

From the view we take of the evidence, the judgment of the court 
below is 

Reversed. 


Connor, J., dissents. 





GENERAL MOTORS ACCEPTANCE CORPORATION y. GEORGE WAUGH 
AND G. A. BROWN. 


(Filed 28 January, 1935.) 


1. Claim and Delivery A a— 

An action in claim and delivery, being for the possession of property, 
must be brought against the party in possession. N. C. Code, 830, 831 (2), 
834, S36. 

Upon the findings of fact by the court under agreement of the parties 
defendant is held estopped to deny that the property, the subject of the 
action in claim and delivery, was in possession of defendant at the time 
of the institution of the action. 

3. Appeal and Error E g-—— 
The record imports verity, and the Supreme Court is bound thereby. 


AppEaL by plaintiff from Alley, J., 7 September, 1934. From Guiz- 
FORD. Reversed. 

This action was commenced and tried in the municipal court of the 
city of High Point. The judgment of that court is as follows: “This 
matter coming on to be heard, it was agreed by the parties that the same 
should be heard by the court without a jury, and the same having been 
called, the plaintiff offered the following evidence: George Waugh testi- 
fied that on or about 27 June, 1931, that he lived in the city of Amarilla, 
Texas, and was the owner of one Chevrolet coach, the property de- 
seribed in the pleadings herein; that he purchased the same from the 
Plains Chevrolet Company, and gave them a conditional sales contract, 
and that the said contract was assigned to the plaintiff, and that it is 
now the owner of the same. 
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“The plaintiff introduced the sales contract, which is not recorded, 
and the defendant G. A. Brown objected to the introduction of the same 
for the reason that the same was not recorded. The plaintiff contended 
that the contract was a Texas contract, and that there was no evidence 
that the same was required to be recorded in the State of Texas, and the 
same was admitted. 

“The witness Waugh further testified that after purchasing the said 
car in Texas, and executing the said conditional sales contract, which is 
now in the possession of the plaintiff, that he brought the said car to 
North Carolina, and that the same was stored in the garage of Jettie 
Garland, and that he had never sold the same, or authorized anyone to 
take possession of it. 

“On cross-examination, he denied that he had any dealings with G. D. 
Quattlebaum, and that he was now the owner of the said ear herein in 
question. It is found as a fact that this is a claim and delivery action, 
and that the defendant G. A. Brown file herein a replevy bond and 
retain the possession of the car herein. The defendant offered in evi- 
dence a title to the car in question to Mrs. G. B. Barnhart, of High 
Point, North Carolina. The defendant moved, at the conclusion of the 
plaintiff’s evidence, for judgment of nonsuit, which was refused, and 
the defendant Brown excepted. 

“From the foregoing evidence the court finds as facts that the defend- 
ant Waugh purchased the car in question in the State of Texas, and 
executed and delivered to the Plains Chevrolet Company of Texas a 
conditional sales contract, of which the plaintiff is now the owner, and 
that the same_is a lien on the automobile herein in question, and that 
the plaintiff is entitled to the possession of the same. 

“Now, therefore, upon the foregoing findings of facts and upon motion 
of Walser & Casey, attorneys for the plaintiff, it is ordered and adjudged 
that the plaintiff recover of the defendant G. A. Brown one Chevrolet 
coach, Motor No. 1990349, Serial No. 5AD3023; and that the case be 
retained on docket to ascertain any amount which may be due the plain- 
tiff on account of the retention of this car from the time of the filing of 
the replevy bond having been filed and the taking of the same under 
this judgment. This 2 May, 1934. Lewis E. Teague, Judge Municipal 
Court.” 

The defendant’s exceptions and assignments of error are as follows: 
“(1) The municipal court erred in allowing the plaintiff to introduce in 
evidence the conditional sales contract, marked ‘Plaintiff’s Exhibit 
No. 1” (2) The municipal court erred in overruling defendant’s mo- 
tion for judgment as of nonsuit, at the close of the plaintiff’s evidence. 
(3) The municipal court erred in overruling defendant’s motion for 
judgment of nonsuit at the close of all the evidence. (4) The municipal 
court erred in signing the judgment as appears in the rezord.” 
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The appeal was heard before Judge Felix Alley, in the Superior Court 
of Guilford County, and the following judgment rendered: “This cause 
coming on to be heard, and being heard before his Honor, Felix E. 
Alley, judge presiding in the Twelfth Judicial District, upon appeal of 
the defendant G. A. Brown from the judgment of the municipal court of 
the city of High Point, and the case on appeal having been presented, 
and the matter having been argued by counsel, and after argument and 
due consideration, the court rules as follows upon the defendant’s (ap- 
pellant’s) exceptions and assignments of error: First, that Exception 
No. 1 be overruled. Second, that Exception No. 2 be sustained. Three, 
that Exception No. 83 be sustained, and that, therefore, Exception No. 4 
should be sustained. Now, therefore, it is ordered, adjudged, and de- 
ereed that the judgment of the municipal court of the city of High 
Point in said cause be and the same is hereby reversed; and it is further 
ordered that this cause be remanded to said court and judginent of non- 
suit entered therein. This Friday, 7 September, 1934. Felix Alley, 
Judge presiding.” 

The sole exception and assignment of error of plaintiff appellant is 
to the judgment of the Superior Court reversing the municipal court by 
nonsulting the plaintiff. 


Walser & Casey for plainteff. 
D.C. MacRae and Dalton & Pickens for defendant G. A. Brown. 


Per Curtram. N. C, Code, 1931 (Michie), sec. 880, is as follows: 
“The plaintiff in an action to recover the possession of personal property 
may, at the time of issuing the summons or at any time before answer, 
claim the immediate delivery of the property, as provided in this 
article.” 

An action for the possession of property must be brought against the 
party in possession. Haughton v. Newberry, 69 N. C., 456; Webb v., 
Taylor, 80 N. C., 305; Moore v. Brady, 125 N. C., 35 (87). Claim and 
delivery is not maintainable against one who has neither possession nor 
control of the property sought to be recovered, but who has sold and 
delivered it to another party. Webb v. Taylor, 80 N. C., 305. 

The affidavit and requisites of claim and delivery are set forth in 
section 831 (2), which is as follows: “Where a delivery is claimed, an 
affidavit must be made before the clerk of the court in which the action 
is required to be tried or before some person competent to administer 
oaths, by the plaintiff, or someone in his behalf, showing—(2) that the 
property is wrongfully detained by the defendant.” 

Section 834 is as follows:- “Upon the receipt of the order from the 
elerk with the plaintiff’s undertaking the sheriff shall forthwith take the 
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property described in the affidavit, if it is in the possession of the de- 
fendant or his agent, and retain it in his custody. He shall also, with- 
out delay, serve on the defendant a copy of the affidavit, notice, and 
undertaking, by delivering the same to him personally, if he can be 
found, or to his agent, from whose possession the property is taken; or, 
if neither can be found, by leaving them at the usual place of abode of 
elther, with some person of suitable age and discretion.” 

Section 836 is as follows: “At any time before the delivery of the 
property to the plaintiff, the defendant may, if he does not except to the 
sureties of the plaintiff, require the return thereof, upon giving to the 
sheriff a written undertaking, payable to the plaintiff, executed by one 
or more sufficient sureties, to the effect that they are bound in double the 
value of the property, as stated in the affidavit of the plaintiff, for the 
delivery thereof to the plaintiff, with damages for its deterioration and 
detention, and the costs, if delivery can be had, and if de‘ivery cannot be 
had, for the payment to him of such sum as may be recovered against 
the defendant for the value of the property at the time of the wrongful 
taking or detention, with interest thereon, as damages for such taking 
and detention, together with the costs of the action. If a return of the 
property is not so required, within three days after the taking and serv- 
ice of notice to the defendant, it must be delivered to the plaintiff, 
unless it 1s claimed by an interpleader. The defendant’s undertaking 
shall include liability for costs, as provided in this section, only where 
the undertaking is given in actions instituted in the Superior Court.” 

C. §., 840, sets forth proceeding when property is claimed by a third 
person. On the argument of this case, we were under the impression 
that the nonsuit in the court below was correct. The defendant in his 
brief says: “Therefore, possession not having been shown in the de- 
fendant Brown at any time, and it positively appearing that other 
named persons actually had possession, nonsuit should have been entered 
asto him. Hence, the Superior Court’s reversal of the municipal court 
of High Point should be affirmed.” 

We are bound by the record here, it imports verity. It appears in 
the judgment in the municipal court “it was agreed by the parties that 
the same should be heard by the court without a jury.” It further 
appears: “It is found as a fact that this is a claim and delivery action, 
and that the defendant G. A. Brown file herein a replevy bond and 
retain the possession of the car herein.” 

Under this finding of fact, it is presumed that the parties complied 
with the law above set forth, that the sheriff took the property which 
was in the possession of the defendant Brown, C. S., 834, and the de- 
fendant Brown gave the undertaking, as required by C. S., 836. 
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It is well settled that the record in regard to these matters cannot be 
considered in evidence unless admitted or introduced on the trial. In 
the findings of facts in this case by the municipal court, we think that 
the defendant Brown is estopped to make the contentions that the prop- 
erty, when seized, was not in his possession, 

Mrs. G. B. Barnhart did not interplead, as she had a right to do 
under C. S., 840, supra. 

For the reasons given, the judgment must be 

Reversed. 





J. R. WHITE, ADMINISTRATOR, v. THE CITY OF CHARLOTTE ano THE 
CHARLOTTE PARK COMMISSION. 


(Filed 28 January, 19385.) 
1. Negligence D a— 

Where it is not alleged in the complaint that the negligence complained 
of was the proximate cause of the injury in suit, the complaint is subject 
to demurrer for failure to state a cause of action. 

2. Appeal and Error A c— 

Where a complaint fails to state a cause of action a demurrer ore tenus, 

although first interposed in the Supreme Court, will be sustained. 
3. Appeal and Error J g--- 

Where a demurrer ore fenus interposed in the Supreme Court is sus- 
tained, questions of law presented by appellant’s exception to the over- 
ruling of his written demurrers by the lower court need not be considered, 
and the case will be remanded with direction that it be dismissed, unless 
in apt time plaintiff moves for leave to amend. C. 8., 515. 


AppraL by defendants from Hill, Special Judge, at June Special 
Term, 1934, of Mecxiensurc. Reversed. 

This is an action to recover damages for the death of plaintiff’s 
intestate. 

The defendants demurred in writing to the complaint on the grounds 
set out in their demurrer. The demurrer was overruled, and the de- 
fendants appealed to the Supreme Court. 


John Newitt for plaintiff. 
Bridgers & Orr and W.S. Blacheney for defendants. 


Per Curtam. When this appeal was called for hearing in this Court, 
the defendants demurred ore tenus to the complaint, on the ground that 
the facts stated therein are not sufficient to constitute a cause of action. 
This demurrer 1s sustained. 
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It does not appear from the complaint that the negligence of the de- 
fendants, as alleged therein, was the proximate cause of the death of 
plaintiff’s intestate. The negligent construction or cperation of the 
swing in Independence Park by the defendants furnishes no cause of 
action on which the plaintiff is entitled to recover damages for the 
death of his intestate, unless such construction or operation was the 
proximate cause of the death. There are no allegations in the complaint 
from which it appears that there was a causal connection between the 
constructon or operation of the swing and the death of plaintiff’s intes- 
tate. For this reason, no cause of action for actionable negligence 1s 
alleged in the complaint, and the demurrer ore tenus, although first in- 
terposed in this Court, must be sustained. 

The questions of law presented by the written demurrer, and discussed 
in the briefs filed in this Court, have not been considered. The action is 
remanded to the Superior Court of Mecklenburg County, with direction 
that same be dismissed, unless within apt time the pleintiff moves for 
leave to amend his complaint. C.S8., 515. 

Reversed. 





DOROTHY RICKMAN BROWN, sy HER NExtT FRIEND, GEORGE C. BROWN, 
v. S. H. KRESS & COMPANY anp B. A. MARSHALL. 


(Filed 28 January, 1985.) 


Appeal and Error C e—Requisites of appeals in forma pauperis. 


In pauper appeals it is required that appellant file the statutory afB- 
davit in order to confer jurisdiction on the Supreme Court, C. S8., 649, and 
a provision in the judgment allowing plaintiff to appeal in forma pauperis 
does not relieve plaintiff of the necessity of filing the jurisdictional afii- 
davit or the twenty-five printed or mimeographed copies of her brief re- 
quired by the Rules, 


ApprEaL from Alley, J., at September Term, 1934, of GuiLrorp. 
Appeal dismissed. 

This action was instituted by the plaintiff in the municipal court of 
the city of High Point against the corporate defendant and its employee 
to recover damages in the sum of twenty thousand dollars, alleged to 
have been caused by defamation of her character and false imprison- 
ment of her person. The corporate defendant duly filed a petition for 
removal of the cause from the State Court to the Federal Court, 
grounded upon diversity of citizenship and fraudulent joinder of par- 
ties defendant. The clerk and the judge, respectively, of the court of 
first instance denied the petition, which in due course upon appeal was 
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heard in the Superior Court, where the petition was granted, and the 
case ordered removed to the Federal Court. To the order of removal 
the plaintiff excepted and appealed to the Supreme Court, assigning 
errors. 


York & York for plaintiff appellant. 
Dallon & Pickens and Byron Hayworth for appellees. 


Per Curiam. The appellant failed to file any appeal bond, and also 
failed to file twenty-five printed or mimeographed copies of her brief, 
but did file seven typewritten copies thereof. 

While the judgment appealed from contains the following: “It fur- 
ther appearing to the court that the plaintiff is without property or 
other means of giving security for costs on appeal, . . . it is further 
ordered that the plaintiff be and she is hereby allowed to appeal in forma 
pauperis,’ it appears that appellant failed to “make affidavit that he 
(she) is unable by reason of his (her) poverty to give the security re- 
quired by law, and that he (she) is advised by counsel learned in the 
law that there is error in matter of law in the decision of the Superior 
Court in said action,” as required by C. S., 649, for appeals in forma 
pauperis. The requirements of the statute being jurisdictional, the ap- 
pellant was not relieved by the provision in the judgment of the court 
from filing the undertaking made necessary by C. 8., 646, to render 
an appeal effectual, or from filing the twenty-five printed or mimeo- 
graphed copies of her brief required by Rule 22 of this Court. “Giving 
bond on appeal, or the granting leave to appeal without bond, are juris- 
dictional, and, unless the statute is complied with, the appeal is not in 
this Court, and we can take no cognizance of the-ease, except to dismiss 
it from our docket.” Honeycutt v. Watkins, 151 N. C., 652. In Wal- 
ler». Dudley, 193 N. C., 354, we found it necessary to say: “We again 
call the attention of the profession to the fact that the rules governing 
appeals are mandatory and not directory. The Court has not only 
found it necessary to adopt them, but equally necessary to enforce them 
and to enforce them uniformly.” 

However, a perusal of the record filed here leaves with us the impres- 
sion that this case is governed by Rea v. Mirror Co., 158 N. C., 24, and 
that his Honor was correct in holding, upon the defendant’s petition, 
that it should be removed to the Federal Court, where, of course, the 
plaintiff would have the right to traverse the petition upon a motion to 
remand. 

Appeal dismissed. 
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STATE OF NORTH CAROLINA anp NORTH CAROLINA PARK COMMIS- 
SION v. UNITED STATES GUARANTEE COMPANY, THE METRO- 
POLITAN CASUALTY INSURANCE COMPANY OF NEW YORK, AnD 
CENTURY INDEMNITY COMPANY. 


(Filed 27 February, 1935.) 


1. Principal and Surety B e—Where principal is not liable for interest 
surety may not be held liable therefor. 

The measure of the surety’s liability is that of the principal, provided 
such liability does not exceed the penal sum of the bond, and where a 
bank gives a bond to an ageney of the State to protect such agency’s 
deposit, upon the insolvency of the bank with assets insufficient to pay 
depositors in full, the State agency may not hold the surety liable for 
interest from the time action on the bond is instituted, since in such 
circumstances the bank is not Hable for interest, but the surety is liable 
for interest only from date of judgment against it on the bond, C. 8., 
23809, on the amount for which the bank is liable to the State agency as of 
that date. 


2. Principal and Surety B t— 
Where, in an action on a surety bond, the surety sects up the defense 
that the bond had been canceled by mutual consent of the parties, the 
burden on the issue of cancellation is upon the surety. 


3. Same—Preemptory instruction in favor of obligee in surety bond on 
issue of cancellation by mutual consent held correct in this case, 

In this action against the surety on a bond given a State ageney to 

protect the agency's deposit in a bank, the surety contended that the bond 

had been canceled, and introduced evidence that it had requested the bank, 
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the principal on the bond, to return the bond for cancellaticn, that the bank 
obtained the bond from the officer in charge of the State agency and sent 
it to the surety, that the surety wrote the State officer stating that the 
bond had been returned for cancellation and requesting confirmation of 
the cancellation, and that the letter was received by the State agency, but 
there was no evidence that the State officer was authorized to consent to 
cancellation of the bond or that he did consent to its cencellation, there 
being no evidence of such consent at the time he surrendered the bond to 
the bank, or that he replied to the surety’s request for confirmation of 
cancellation, or that defendant surety company advised him at any time 
that it wished to be relieved of liability on the bond: Jfeld, an instruc- 
tion to the jury that if they believed the evidence to answer the issue of 
cancellation of the bond by the mutual consent of th2 parties in the 
negative is not error. 


ApreEAL by plaintiff and by the defendant Century Indemnity Com- 
pany from Cowper, Special Judge, at January Special Term, 1934, of 
Wake. No error in either appeal. 

This is an action to recover on certain bonds executed by the Central 
Bank and Trust Company of Asheville, N. C., as principal, and by the 
defendants, severally, as sureties. By the terms of each of said bonds 
the principal and the surety named therein became bound wuito Plato 
Ebbs, treasurer of the North Carolina Park Commission, an agency of 
the State of North Carolina, or his successors, in the penal sum of said 
bond. Each of the bonds sued on in this action was conditioned as 
follows: 

“Whereas the above bound Central Bank and Trust Company was 
designated by the North Carolina Park Commission as a depository of 
funds belonging to the North Carolina Park Commission, 

“Now, the condition of the above obligation is such that if the above 
bound Central Bank and Trust Company shall well and faithfully pay 
over and upon demand of said Plato Ebbs, treasurer of the North Caro- 
lina Park Commission, or his successors, all moneys belonging to said 
Plato D. Ebbs, treasurer of the North Carolina Park Commission, or to 
those to whom he may from time to time, personally or as treasurer of 
the North Carolina Park Commission, by check or draft, or bill of 
exchange, direct payment to be made, all moneys which the said Plato D. 
Ebbs, as treasurer of the North Carolina Park Comm:ssion, may de- 
posit with said Central Bank and Trust Company, or which may in any 
manner come into its custody or possession while acting as said deposi- 
tory, or which may be received by it by virtue of its being said deposi- 
tory, then this obhgation to be void; otherwise to rema:n in full force 
and effect.” 

The following stipulation with respect to its cancellation appears in 
each of said bonds: 
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“Tt is mutually agreed and understood between all parties hereto that 
if the principal or surety hereto shall so elect, this bond may he can- 
celled at any time by giving thirty days’ notice, in writing, to the said 
Plato D. Ebbs, treasurer of the North Carolina Park Commission, or 
his successors, and to the other party hereto, and this bond shall be 
deemed canceled at the expiration of said thirty days, the surety remain- 
ing Hable for all and any act covered by this bond which may have 
been committed by the Central Bank and Trust Company up to the date 
of said cancellation, under the terms, conditions, and provisions of this 
bond, and the surety shall, upon its release from all hability hereunder, 
refund the premium paid, less a pro rata part thereof for the time this 
bond shall have been in force.” 

The issues submitted to the jury were answered as follows: 

“(1) Did the Central Bank and Trust Company of Asheville, as 
principal, and the defendant United States Guarantee Company, as 
surety, exccute and deliver to Plato ID. Ebbs, treasurer, North Carolina 
Park Commission, their bond in the sum of $25,000 to secure deposit of 
funds of plaintiffs in the said Central Bank and Trust Company of 
Asheville, as alleged in the complaint? Answer: ‘Yes.’ 

“(2) Did the Central Bank and Trust Company of Asheville, as 
principal, and the defendant United States Guarantee Company, as 
surety, execute and deliver to Plato D. Ebbs, treasurer of North Caro- 
lina Park Commission, their bond in the sum of $150,000, as alleged in 
the further and second answer, cross-bill, and counterclaim of the de- 
fendant, United States Guarantee Company, to secure deposits of funds 
of plaintiffs in the said Central Bank and Trust Company of Asheville, 
N.C.? Answer: ‘Yes.’ 

“(3) Did the Central Bank and Trust Company of Asheville, as prin- 
cipal, and the defendant the Metropolitan Casualty Insurance Company 
of New York, as surety, execute and deliver to Plato D. Ebbs, treasurer 
of North Carclina Park Commission, their bond in the sum of $50,000 
to secure deposits of funds of plaintiffs in the said Central Bank and 
Trust Company of Asheville, as alleged in the complaint? Answer: 
‘Yes,’ 

“(4) Did the Central Bank and Trust Company of Asheville, as prin- 
cipal, and the defendant the Century Indemnity Company, as surcty, 
execute and deliver to Plato D. Ebbs, treasurer of North Carolina Park 
Commission, their bond in the sum of $100,000 to secure deposits of funds 
of plaintiffs in the said Central Bank and Trust Company of Ashevule, 
as alleged in the complaint! Answer: ‘Yes.’ 

“(5) Were the several bonds aforesaid, executed and delivered by the 
defendants herein as sureties, to seeure a common fund in the Ceutral 
Bank and Trust Company of Asheville, N. C., deposited in said bank 
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by Plato D. Ebbs, treasurer of North eargnna Park Commission ? 
Answer: ‘Yes.’ 

“(6) W hat sum, if any, of the said funds of the plaintiffs were on 
deposit in the Central Bank and Trust Company in the name of Plato 
D. Ebbs, treasurer of North Carolina Park Commission, on 19 Novem- 
ber, 1930, at the time the Central Bank and Trust Company closed its 
doors for the transaction of business, and placed its affairs with the 
North Carolina Corporation Commission for liquidation? Answer: 
‘$326,106.70.’ 

“(7) By what amount, if any, has said sum been reduced by the ap- 
plication of collateral other than the depository bonds aforesaid? An- 
swer: ‘$53,300.55,’ 

“(8) What amount, if any, has been paid by the United States Guar- 
antee Company on account of the depository bonds executed by the 
Central Bank and Trust Company as principal, and the said United 
States Guarantee Company as surety, securing said deposits of the funds 
of the plaintiffs deposited in the name of Plato D. Ebbs, treasurer of 
North Carolina Park Commission, in the Central Bank and Trust 
Company, Asheville, N. C., and on what date was said payment made? 
Answer : “$150,000. Paid 19 May, 19317 

“(9) Was the condition of the bond of the Century Indemnity Com- 
pany breached by the failure of the Central Bank and Trust Company 
to account for and pay over the funds of the plaintiffs deposited therein 
in the name of Plato D. Ebbs, treasurer of North Carolina Park Com- 
mission, as alleged in the complaint? Answer: ‘Yes.’ 

“(10) Were the conditions of the several bonds of the other defend- 
ants, as above set forth, breached by the failure of the Central Bank 
and Trust Company to account for and pay over the funds of the plain- 
tiffs deposited therein in the name of Plato D. Ebbs, treasurer of North 
Carolina Park Commission, as alleged in the compla:nt, and in the 
further answer, cross-bill, and counterclaim of the defendant United 
States Guarantee Company? Answer: ‘Yes,’ 

“(11) What amount, if any, of the said funds of tae plaintiffs on 
deposit in the Central Bank and Trust Company of Asheville, at the 
time of its closing on 19 November, 1930, remains due and unpaid to 
the plaintifis? Answer: ‘$122,716.35,’ 

(12) Was the said bond of the defendant Century Indemnity Com- 
pany canceled by mutual consent, as alleged in the answer of the said 
defendant? Answer: ‘No.’ ” 

On the verdict judgment was rendered as follows: 

“This cause coming on to be heard, and being heard at the January 
Special Term, 1934, of the Superior Court of Wake Superior Court, be- 
fore his Honor, G. Vernon Cowper, judge duly commissioned to hold said 
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court, and duly presiding and holding said court, and a jury, and a 
jury having answered the issues submitted to them as set out in the 
record; 

“And it appearing to the court from the allegations and admissions in 
the pleadings, and the verdict of the jury, that there was on deposit in 
the Central Bank and Trust Company of Asheville, N. C., on 19 No- 
vember, 1930, when said bank discontinued its business, and was taken 
over for liquidation by the North Carolina Corporation Commission, to 
the credit of Plato D. Ebbs, treasurer of the North Carolina Park Com- 
mission, of the funds of the plaintiffs, a balance of $326,016.70, the 
same being the fund secured by the depository bonds hereinafter referred 
to, and the collateral security hereinafter referred to, which said sum 
was later reduced by the sale of certain collateral securing the same to 
$272,716.35 ; 

“And it further so appearing to the court that at the time said bank 
closed, 19 November, 1930, there were in effect, securing said deposit, 
depository bonds, with said bank as principal and the defendants, re- 
spectively, as sureties on their respective bonds, as follows: 


Bond of the Century Indemnity Company.............. $100,000.00 
Bond of United States Guarantee Company............ 150,000.00 
Bond of United States Guarantee Company............ 25,000.00 


Bond of Metropolitan Casualty Ins. Co. of N. Y... 50,000.00 
TOO Ad oo te Sect dict tea ee alse eta tval nce te te! $325,000.00 


“And it further so appearing to the court that on 19 May, 1951, the 
defendant United States Guarantee Company paid to the North Caro- 
lina Park Commission the sum of $150,000, in full satisfaction and dis- 
charge of its liability under its said bond of $150,000, 

“Now, therefore, it is considered, ordered, and adjudged : 

“That the plaintiffs State of North Carolina and North Carolina Park 
Commission have and recover of the several defendants, respectively, 
the amounts of their respective unsatisfied bonds, to wit: that the plain- 
tiffs have and recover of the defendant the Century Indemnity Company 
the sum of $100,000; that the plaintiffs have and recover of the defend- 
ant United States Guarantee Company the sum of $25,000; and that 
the plaintiffs have and recover of the defendant the Metropolitan Cas- 
ualty Insurance Company of New York the sum of $50,000, all to be 
discharged, however, upon the payment to the plaintiffs of the sum of 
$122,716.55, the recovery of the plaintiffs as herein adjudged, not to be 
in any way affected by the provisions of this judgment, as hereinafter 
set forth, as to the rights and labilties of the several codefendants 
among themselves. 
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“Of such last-named sum, as between the several defendants, the 
defendants the Century Indemnity Company and the Metropolitan 
Casualty Insurance Company of New York are liable for the payment 
of aliquot parts, respectively, the liability of each of the defendants the 
Century Indemnity Company and the Metropolitan Casualty Insurance 
Company, respectively, being a sum equal to the proportion of $272,- 
716.35 that each of said bonds in effect at the time seid bank closed, 
including the $150,000 bond of the United States Guarantee Company, 
bears to the aggregate amount of all of said bonds, to wit: $325,000; so 
that the aliquot part for which the said Century Indemnity Company 
is hable is 100,000/325,000 of $272,716.35, which is $83,912.72; and 
the aliquot part for which said Metropolitan Casualty Insurance Com- 
pany is liable is 50,000/325,000 of $272,716.35, which is $41,956.36, and 
the United States Guarantee Company is liable for nothing to its co- 
defendants, having paid to the plaintiffs $3,152.73 more than the amount 
which was its aliquot share. 

“Tt is further considered, ordered, and adjudged tha: the defendant 
United States Guarantee Company have and recover of the defendants 
the Century Indemnity Company and the Metropolitan Casualty Insur- 
ance Company of New York the sum of $8,152.73, and any amount paid 
to the plaintiffs or received by the plaintiffs in excess of the amount 
herein recovered by them and due therein upon this judgment shall be 
held in trust by the said plaintiffs, and shall be by said plaintiffs paid 
over to said defendant United States Guarantee Company, not exceed- 
ing, however, the sum of $3,152.73. 

“Tt is further considered, ordered, and adjudged that any one of the 
defendants which shall have paid, or shall pay, any sum in excess of 
its aliquot part for which it is liable, as between the defendants, as here- 
inabove provided, shall have and recover of any and all defendants 
which shall have failed, or shall fail, to pay its or their said respective 
aliquot parts, the amount of such excess payment, provided that no 
defendant shall be lable to any other defendant for any sum in excess 
of its aliquot part as hereinabove provided; and 

“Tt is further considered, ordered, and adjudged by the court that 
the said sum of $122,716.85 above named, the payment whereof is re- 
quired as a condition for the discharge of the sum recovered upon the 
bonds of the defendants, shall bear interest from date oi this judgment 
(6 January, 1934) at the rate of six per centum per annum until paid; 
and 

“Tt is further considered, ordered, and adjudged that the plaintiffs 
have and recover of the defendants the costs of this action, to be taxed 
by the clerk.” 
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From the foregoing judgment both the plaintiffs and the defendant 
the Century Indemnity Company appealed to the Supreme Court. 


clttorney-General Brummitt and Assistant Atlorneys-General Seawell 
aud Bruton, and J. M. Broughton for plaintiffs. 

Heazel, Shuford & Ilartshorn for defendants U. S. Guarantee Com- 
pany and Metropolitan Casualty Insurance Company. 

A.J. Fletcher, Murray Alen, Sale, Pennell & Pennell, and Iarkins, 
Van Winkle & Walton for defendant Century Indemnity Company. 


Connor, J. The contentions of the plaintiffs on their appeal to this 
Court (1) that there was error in the refusal of the judge of the Supe- 
rior Court to sign the judgment tendered by the plaintiffs at the trial of 
this action, providing that the sum of $122,716.35 shall bear interest 
from the date of the commencement of the action, to wit: 23 December, 
1931; and (2) that there is error in the judgment as signed providing 
that said sum shall bear interest from the date of the judgment, to wit: 
6 January, 1934, cannot be sustained. 

The jury, under instructions by the court, to which the plaintiffs did 
not except, in answer to the 1ith issue, found that the amount now due 
by the Central Bank and Trust Company to the plaintiffs, on account 
of deposits made in said Bank and Trust Company of money belonging 
to the plaintiffs, is $122,716.35. The Central Bank and Trust Company 
was declared insolvent on 19 November, 1930. Its assets, now in the 
possession of the Commissioner of Banks for liquidation, are not sufh- 
client to pay its habilities in full. For this reason, none of its ereditors 
are entitled to recover interest on their claims since 19 November, 1930. 
Inve Trust Company, 206 N. C., 251, 173 S. E., 840. The defendants, 
as suretics of the Central Bank and Trust Company, under their several 
bonds, are lable to the plaintiffs only for the amount for which the 
Central Bank and Trust Company is hable to them. This amount as 
found by the jury is £122.716.35. The plaintiffs are entitled to recover 
interest on this amount only from the date of the judgment, C. 8., 2309. 
Tf the Central Bank and Trust Company, the principal in the bonds 
sued on, was Hable for interest on the amount now due to the plaintiffs, 
then the defendants, as sureties on the several bonds sued on in this 
action, would also be liable for interest: Provided, however, the amount 
due, plus interest, did not exceed the penal sum of the bond in which 
the defendants are severally sureties. The measure of the surety’s liability 
is the liability of the principal, provided such hability does not exceed 
the penal sum of the bond. 8S. v. Martin, 188 N. C., 119, 123 8. E., 631. 

The contention of the defendant Century Indemnity Company on its 
appeal to this Court that there was error in the instruction of the trial 
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court to the jury with respect to the 12th issue cannot be sustained. 
The burden of this issue was on the defendant Century Indemnity Com- 
pany. The trial court instructed the jury that if they believed all the 
evidence and found the facts to be as all the evidence tended to show, 
they would answer the 12th issue “No.” 

There was no evidence at the trial tending to show that Plato D. Ebbs, 
treasurer of the North Carolina Park Commission, was authorized to 
consent on behalf of the plaintiffs to the cancellation of the bond exe- 
cuted by the Century Indemnity Company, or that he did consent to 
such cancellation. 

The evidence offered by the defendant Century Indemnity Company 
tended to show that the bond which it had executed as surety for the 
Central Bank and Trust Company, on 22 July, 1929, was returned to 
said defendant at its home office in Hartford, Connecticut, through the 
mail, on or about 15 July, 1930, by the Central Bank end Trust Com- 
pany, and that said bond had been delivered to the Central Bank and 
Trust Company by Plato D. Ebbs on 15 July, 1930. There was no 
evidence tending to show that when the bond was delivered to the Cen- 
tral Bank and Trust Company, at its request, by Plato D. Ebbs, he 
consented to its cancellation by the defendant Century Indemnity Com- 
pany. There was evidence tending to show that on or about 24 May, 
1930, the defendant requested the Central Bank and Trust Company 
to return the bond for cancellation, but there was no evidence tending 
to show that the defendant at any time advised Plato D. Ebbs, per- 
sonally or as treasurer of the North Carolina Park Commission, that it 
wished to be relieved of its liability on account of the bond. After the 
bond had been returned to the defendant by the Central Bank and 
Trust Company, the defendant mailed a letter addressed to Plato D. 
Ebbs, treasurer of the North Carolina Park Commission, at Raleigh, 
N. C., advising him that the bond had been returned to the defendant 
for cancellation, and requesting him to confirm its carcellation. The 
defendant received no reply to this letter, although there was evidence 
tending to show that the letter was received by Plato D. Ebbs. The 
defendant then, without further action, placed the bond in its file for 
canceled bonds, where it remained until the trial of this action. 

Other assignments of error relied on by the defendar.t on its appeal 
have been considered. None of them can be sustained. In view of the 
answer of the jury to the 12th issue, we do not deem it necessary to 
discuss these assignments of error. The judgment is affirmed. 

No error in either appeal. 
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MRS. MINNIE C. KEIGER v. L. E. SPRINKLE, J. A. SPRINKLE, anp J. H. 
SPRINKLE, ADMINISTRATORS oF J. B. SPRINKLE. 


(Filed 27 February, 1935.) 


1. Executors and Administrators D b—Under evidence in this case there 
was no presumption that services rendered father by daughter were 
gratuitous, 

The evidence in this case, considered in the light most favorable to 
plaintiff upon defendant’s motion as of nonsuit, tended to show that plain- 
tiff was married and lived with her family, that her father visited her in 
her home for several months each year during the last years of his life, 
that her father was old. and that plaintiff nursed him, washed his linen, 
eared for him and bought medicine and special food for him, and that her 
father stated to third persons that he wished to pay plaintiff for her 
services. After her father’s death plaintiff brought this action against his 
administrators to recover the value of the services: Held, under the 
evidence the relationship between plaintiff and her father did not raise 
the presumption that the services rendered by plaintiff were gratuitous. 


2. Appeal and Error G c— 

Ixceptions in the record which are not set out in appellant’s brief, or 
in support of which no argument is stated or authority cited, will be 
taken as abandoned. Rule 28. 

3. Appeal and Error J e— 

Error in the charge of the court in this case is Acid cured, or at least 
rendered not prejudicial, by other portions of the charge on the same 
aspect of the case and the final instructions of the court. 

4, Trial BE f— 

A slight oversight of the court in calculating the length of time for 
which plaintiff was entitled to compensation for services rendered will not 
be held for prejudicial or reversible error when the oversight was not 
called to the court’s attention so that it could be corrected, and it appears 
from the verdict of the jury that no harm resulted therefrom. 

5. Trial I a— 

In this action to recover for services rendered deceased, an exception 
that recovery should have been based upon the claim filed with the ad- 
ministrators is not sustained in view of the verdict of the jury, the claim 
filed with the administrators being in evidence. 


APPEAL by defendants from J/fill, J., and a jury, at 23 July, 1934, 
Special Term. From ForsyrH. No error. 

This is an action brought by plaintiff against the defendants, admin- 
istrators of J. LB. Sprinkle, to recover $2,500 for services rendered by 
plaintiff to J. B. Sprinkle, and expenditures which she made on behalf 
of the said J. B. Sprinkle, deceased. 

The judgment in the court below is as follows: “This cause coming on 
to be heard and being heard before his Honor, Frank 8. Uhl, judge 
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presiding at the 23 July, 1934, Special Term of Sup2rior Court for 
Forsyth County, and a jury, and the jury having answered the issues 
as hereinafter set out, as follows: (1) Did plaintiff render personal 
services to defendant’s intestate, as alleged in the complaint? A, ‘Yes,’ 
(2) Did defendants’ intestate pay for such services during his lifetime, 
as alleged in the answer and further defense? A. ‘No.’ (3) What 
amount, 1f any, is the plaintiff entitled to recover of the defendants? 
A. ‘$1,920. It is therefore ordered, adjudged, and decreed that the 
plaintiff recover of the defendants the sum of one thousand nine hundred 
and twenty dollars ($1,920); and that the costs of this action be taxed 
against the defendants. This 3 August, 1934. Frank S. Hill, Judge 
presiding.” 

The defendants made numerous exceptions and assignments of error 
and appealed to the Supreme Court. The material ones and necessary 
facts will be set forth in the opinion. 


Jackson & Swain and Wm. H. Boyer for plaintiff. 
Slawter & Wall and O. L. Snow for defendants. 


Crarkson, J. <At the close of plaintifi’s evidence anc at the close of 
all the evidence, the defendants made motions for judgment as in case of 
nonsuit. C. 8., 567. The court below overruled these motions, and in 
this we can see no error. 

The evidence on the part of the plaintiff, taken in the light most 
favorable to plaintiff with all reasonable inferences, was to the effect 
that the defendants’ intestate, J. B. Sprinkle, was 86 years of age when 
he died. His death occurred at the home of plaintiff, where he had 
been in declining health for several years prior to his death, and had 
been in bed 80 or 85 days before he died. He died 01 13 February, 
1933. The plaintiff was a daughter of J. B. Sprinkle, married and had 
her own home and family, and was living separate and apart from her 
father, J. B. Sprinkle. For about six years before his death he lived 
nearly half of each year with plaintiff, who took care of him and spent 
several hundred dollars for extra food, medicine, etc. The defendants 
denied the material allegations of the complaint, pleaded payment and 
the statutes of hmitation. 

Beulah Keiger testified, in part: “T am a daughter of Mrs. Minnie C. 
Keiger and Mr. J. B. Sprinkle was my grandfather. Mr. Sprinkle was 
there in our home during the winter months all the time for the last 
three years I know of. My mother waited on him some and so did I. 
My mother just looked after him like a nurse would, cleaned his clothes 
and his bed for him and never would let him go out by himself unless 
one of us went with him, because he wasn’t able. I save heard my 
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mother up at nights attending to Grandpa. She would elean his bed. 
My mother gave him the front bedroom, which was my mother’s 
and father’s room. My mother furnished the coal. She bought him 
lettuce and fish and other vegetables that he could eat. He couldn’t eat 
the same things we did. I saw my mother purchase those things and 
I bought some myself. My mother paid for those she bought. Some- 
times I would give my mother money, and my brother, J. Lee Keiger, 
gave her money. He works at the Indera Mills, is secretary and treas- 
urer. I have seen my other brother give my mother money also. My 
mother laundered my grandfather’s clothing and bed linen,” ete. 

The testimony of other witnesses was to the same effect. There was 
evidence that the value of the services rendered was as much as $25.00 
a week other than extra food, medicine, ete.; that J. B. Sprinkle, several 
years before he died, in talking about his feebleness, told Mrs. A. J. 
Duke “that he had made arrangements with Mrs. Keiger (the plaintiff) 
—Minnie he called her—for her to have pay, and be well paid for what 
she had done for him and was doing on. . . . He would rather stay 
there with Mrs. Keiger for she was good and kind to him; that she had 
been better to him and done more for him than all the rest.” 

C. L. Loflin testified, in part: “Mfrs. Keiger gave up her room to him 
when he was so he couldn’t be up and about, and she did the most of the 
washing of his bed linen, which was in very bad condition, ete. It was 
in the last three years she waited on him like that, anywhere from five to 
seven months in the year, when he would be in and out from there. 
The best I remember, the last time I had a conversation with him rela- 
tive to seeing Mrs. Keiger repaid was in the fall, some time not far from 
the time he attended that eorn shucking, the fall before he died. 1 know 
they had to buy some things for him to eat. fe couldn’t eat things 
like the others in the family. I have never seen anyone attending on 
Mr. Sprinkle in her home but Mrs. Keiger. Mrs. Keiger bought medi- 
eines for him. In my opinion, the value of the special diet and medi- 
cines would be from six to cight dollars a week, and for her services 
from fifteen to twenty dollars a week. IJ have no interest in this case.” 

In Hauser v. Sain, Admrs., 74 N. C., 552 (555-6), the trial court 
charged the jury: “That if there was no special contract as to the serv- 
lees, that as the plaintiff was some twenty-six or twenty-seven years old 
when the last services within the statute of limitations were rendered, 
the law raised a presumption of a premise to pay what the plaintiff's 
services were worth, and that this presumption was not rebutted by the 
relations of the parties or the circumstances of the case.” 

This Court said (at p. 556): “In regard to an implhed contract, we 
see no error in the charge. When one person renders service to another, 
the law implies a promise to pay what the services are reasonably worth. 
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This is admitted to be the general rule, but it is insisted for the defend- 
ant that the relation of granddaughter and grandfather rebutted this 
implication and imposed on the plaintiff the burden of proving an ex- 
press contract; otherwise, it will be presumed that the services were 
rendered gratuitously. We can see no reason for this doctrine.” Wood 
v. Wood, 186 N. C., 559; Brown v. Williams, 196 N. C., 247; Lepe v. 
Trust Co., post, 794. Under the facts and circumstances of this case, 
there is no presumption of gratuity. 

Rule 28 (200 N. C., 831), in part, is as follows: “Exceptions in the 
record not set out in appellant’s brief, or in support of which no reason 
or argument is stated or authority cited, will be taken as abandoned 
by him.” 

Many exceptions and assignments of error made by defendants, in 
accordance with the above rule, are abandoned. The court below charged 
the jury as follows: “Now, gentlemen, if upon all the evidence the 
plaintiff has satisfied you by the greater weight of the evidence, giving 
due heed to the presumption heretofore called to your attention by the 
court, if the plaintiff has satisfied you from the evidence, and by its 
greater weight, that she rendered valuable services and services of any 
considerable magnitude to her father during the last years of his hfe, 
while he was in her home, and he received those servizes voluntarily, 
accepted them knowingly, then the court instructs you that, nothing 
else appearing, a presumption would arise that he intended to pay, and 
that the plaintiff performed the services with the expectation of re- 
celving pay for those services, and that an implied contract would 
arise in favor of the plaintiff and against the administrators of the 
estate of J. B. Sprinkle, deceased (and unless you should further 
find from the evidence, and by its greater weight, or from circumstances, 
that the presumption has been overcome and that there was no intent 
to pay on the part of the deceased, or you should find that there was no 
expectation of payment, then the court instructs you that you would be 
authorized in answering the first issue ‘Yes’).” To the above in paren- 
theses, defendants excepted and assigned error. All thrcugh the charge 
many times the court placed the burden of the issue on plaintiff. 

Later the court charged the jury: “The court has heretofore in- 
structed you—and you will consider this as the final tastruction with 
reference to this first issue—if you find from the evidence, and by its 
greater weight, the burden being upon the plaintiff, that she in her own 
home rendered services of considerable magnitude to Ler father, and 
that he knowingly received those services and knowingly accepted those 
services, then the court instructs you there would be a oresumption of 
an implied contract, that is, there would be a presumption that he in- 
tended to pay, and that she intended to charge for the services that she 
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rendered and, nothing else appearing, she would be entitled to recover 
the reasonable value of those services such as she rendered within the 
time heretofore specified and referred to by the court, provided such 
services had not been paid for.” 

We think that “and by its greater weight” an inadvertence, and cured 
by the “final instruction” on the issue; at least, there is no prejudicial 
or reversible error. 

The exception and assignment of error as to the time which plaintiff 
was entitled to recover cannot be sustained. The slight mathematical 
ealeulation made by the court below as to the length of time for which 
plaintiff was entitled to recover was not called to the attention of the 
court, so the oversight could be corrected. Davis v. Keen, 142 N. C., 
496 (502); Sears v. R. R., 178 N. C., 285 (287). If error, we do not 
think it prejudicial or reversible. 

The last exception and assignment of error was to the effect that the 
amount of recovery should be based on the claim filed with the admin- 
istrators. We do not think this exception and assignment of error can 
be sustained. The plaintiff sued for $2,500, but had rendered an item- 
ized bill to defendants for $2,550. This bill was in evidence for the jury 
to consider. Taking the verdict based on the evidence as to the value 
of services rendered and money spent for extra food, medicine, ete., 
furnished for the period recovery was allowed, we think there is no 
prejudicial or reversible error. 

For the reasons given, in the judgment of the court below we find 

No error. 





LILLIAN E. WILLIAMS vy. GURNEY P. HOOD, COMMISSIONER OF BANKS, 
EX REL, NORTH CAROLINA BANK AND TRUST COMPANY, anv E. C. 
McLEAN, AGENT AND CONSERVATOR. 


(Filed 27 February, 1935.) 


1. Banks and Banking H e—Evidence held sufficient to be submitted to 
jury on question of plaintiff’s right to statutory preference. 

Evidence tending to show that plaintiff’s agent, under agreement with 
officials of a bank, surrendered checks to the bank for collection and took 
a certificate of deposit therefor which the parties agreed should be treated 
as a receipt for the checks and agreed that the bank be given thirty days 
to collect the checks is held sufficient to be submitted to the jury on the 
issue of plaintiff's right to a statutory preference in her action therefor 
after receivership of the bank, it appearing that the checks had been 
collected by the bank and had augmented its assets prior to its receiver- 
ship. N. €. Code, 218 (ec) (14). 
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2. Same—Evidence held insufficient to be submitted to jury on question 
of plaintiff’s right to preference under trust fund theory. 


Evidence that at the time of surrendering checks to a bank, plaintiff's 
agent told the officers of the bank that he needed the cash from the checks 
for certain business transactions contemplated by him is insufficient to 
entitle plaintiff to a preference in the bank’s assets under the trust fund 
theory upon the receivership of the bank after it had collected the checks 
so surrendered to it. 


Crviz action, before Alley, J., at August Term, 1934, of GuILrorp. 

James M. Williams, husband of plaintiff, and a resident of Asheville, 
was in Greensboro on 5 January, 1933, and had in his pcssession certain 
checks, to wit: one check from Pilot Life Insurance Company for 
$1,721.72, one from New York Life Insurance Company for $266.49, 
another from the same company for $266.66, and another from the 
National Life Insurance Company for $596.58. All of these checks 
were payable to James M. Williams and represented proceeds of loans 
on life insurance policies upon his life, in which policies his wife, the 
plaintiff, was beneficiary. The aggregate amount of these checks was 
$2,850.45. The said Williams went to the North Carclina Bank and 
Trust Company in Greensboro, upon which the check from the Pilot 
Life Insurance Company for $1,721.72 had been drawn. 

The story of the transaction as related by the said Williams is sub- 
stantially as follows: “I went to the bank and saw a young lady who 
was there in the lobby. I told her what I wanted and she directed me 
to Mr. FE. C. McLean. I went to see Mr. McLean and told him what 
I wanted. I showed him the check I had, telling him J] wanted to get 
the money for the check I had from the Pilot Life Insurance Company. 

Mr. McLean said I would have to be identified in order to get 
the check cashed, and he then directed me to Mr. R. L. Clarke, who was 
in the bank. . . . I then showed Mr. Clarke the check I had and 
told him I wanted to get it cashed—the money on it. Mr. Clarke said 
the check was all right—the Pilot Life Insurance Company had the 
money there, but I would have to be identified before he could pay it. 

I showed Mr. Clarke a letterhead with the Pisgah Lumber 


Company that I was an officer of, . . . and my name was on it as 
the president of the company. I showed him the courtesy chart of the 
Gulf Refining Company. . . . It had my name onit. . .. I 
also showed him some other checks I had. . . . I did not get that 
eheck cashed. . . . Mr. Clarke still would not cash the check. 
A I had never before this time dealt with the North Carolina 
Bank and Trust Company. . . . Mr. Clarke then suggested that I 


deposit the check. I had had it for some time. . . . I told Mr. 
Clarke I did not want to deposit it anywhere, that I could have de- 
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posited it before that; that I wanted the money for a special purpose 
that I had in view—-a deal I had in view to make; that I did not want 
to deposit it anywhere, I just wanted to get the money. . . . We 
kept talking about the Pilot Life Insuranee Company check, and finally 
My. Clarke said he would take the check for collection, and with my 
name on the check and my name with the Life Insurance Company, 
that 1s, my signature, and he would see some of the officers and thought 





that was going to make it allright. . . . I then asked him if, since 
you agree to that, . . . will you take some other checks, these other 


checks that I have and collect along with that, and he said he would. 

After Mr. Clarke said he would take those other three checks 
along with the Pilot Life Insurance check for collection, 1 endorsed the 
checks and gave them to Mr. Clarke and asked him to give me a receipt 


for them. . . . After I asked Mr. Clarke for a receipt he brought 
awriting . . . and handed it to me. I objected to it on several 
grounds, . . . I did not ask for a certificate of deposit. I did not 
know there was any such thing as a certificate of deposit. In all my 
dealings with banks I had not seen one. . . . When I left those 
checks with Mr. Clarke in the North Carolina Bank and Trust Com- 
pany, . . . J told him | wanted it for a special purpose in a trade. 


I had a transaction I had expected to close up in Virginia when it came 
time to close it. J did not tell him all the details of the transaction. 
I objected to taking that first because it required legal notice. 
It appeared to be negotiable, and yet on its face it said it was 
not subject to checking. IL could not make that out and Mr. Clarke 
said, ‘We will just treat that same as a receipt’; that if the whole 
amount was not collected that we would adjust it then, and whether it 
was collected or not, he would notify me and I did not use it, did not 
use it anywhere, but he said it was negotiable. I did not want to keep 
that that way. I was not to use it anywhere until he notified me of a 
certain whether the money was collected or not collected. Now, that is 
just the way I understood. I have the certificate of deposit that he gave 
me and I do not mind letting you see it, not a bit in the world. 
I told Mr. Clarke I did not want it and Mr. Clarke said it would not 
require any notice, I could come back when the money was collected and 
get it any time afterwards without giving notice of any kind. 
I took it under those conditions. . . . He told me to hold it for 
thirty days. J agreed to hold it for thirty days until he notified me 
whether it was paid or not, and if any of the checks were not paid, then 
we would adjust the matter according to the amount we had. 
The bank did not notify me at all before I went to the bank on 3 March 
whether the four checks had been collected by them or whether they had 
not been collected by them. . . . I asked Mr. Clarke to make the 
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receipt in the name of Mrs. Lillian E. Williams. . . . After Mr. 
Clarke left me and took those four checks with him and came back to 
me and handed me a paper-writing, Mr. Clarke agreed with me that it 
should be treated as a receipt. . . . I did not make any attempt to 
get the money out of the bank or to realize on the certificate of deposit 
from the time I left the checks in the bank until 3 March.” 

On 10 January, 1933, James M. Williams, as agent for his wife, the 
plaintiff, wrote a letter to the defendant bank, in reply to a letter from 
said bank to the plaintiff, “thanking her for the certificates of deposit 
account you have opened with us.” This letter stated: ‘‘While the face 
of the paper you both refer to reads certificate of deposit, it is really in 
fact a receipt offered to me and accepted by me as such for checks left 
with you for collection, totaling the amount $2,851.45. . . . I pre- 
sented this check to you for payment. You refused payment, saying 
that you did not know me. . . . I endorsed the checks and handed 
them to you, asking for a receipt. You handed me what you now call 
a certificate of deposit. I demurred, saying this was negotiable, and 
was told it should be regarded as a receipt, and that I should so treat 
and hold it, subject to the collection of all the checks, which I agreed 
to do.” Williams testified that during the period from & January until 
3 March that he did not have any direct notice that the checks were 
all cashed, and that he did not write the bank as to whether the checks 
had been collected. On 3 March Williams presented himself to the bank 
for the money. 

It was admitted that all of the checks “were duly collected by said 
North Carolina Bank and Trust Company and augmented the assets of 
said bank.” 

It was alleged that on the morning of 8 March, 1933, the plaintiff, 
through her agent, J. M. Williams, demanded payment in full of the 
proceeds of said checks, and that payment was refused. The defendant 
admitted in the answer that upon the opening for business on 3 March, 
1933, the North Carolina Bank and Trust Company limited withdrawals 
by any depositor to five per cent of depositor’s balance as shown by the 
books at the close of business on the previous day. 

On 20 May, 1933, the North Carolina Bank and Trust Company, 
together with all of its assets, passed into the hands of the defendant 
Gurney P. Hood, Commissioner of Banks, for purpose of liquidation 
according to law. The plaintiff filed a claim for preference and the 
preference was denied. Thereupon this suit was brought to recover 
the proceeds of said checks as a preference. A motion of nonsult was 
made by the defendant, and such motion was granted by the trial judge. 
From said judgment of nonsuit the plaintiff appealed. 
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Edward N. Wright for plaintiff. 
Brooks, McLendon & Holderness for defendant. 


Broapen, J. Was there sufficient evidence of statutory preference to 
be submitted to the jury ? 

©. 8., 218 (c) (14), prescribes the order of preference in the distribu- 
tion of assets of insolvent banks. Subsection 4 thereof in part specifies 
as a preference “amounts due on collections made and unremitted for or 
for which final actual payment has not been made by the bank.” 

The evidence offered in behalf of plaintiff tended to show that the 
checks were deposited in the bank for collection, and a receipt demanded. 
There was also evidence tending to show that it was agreed between the 
parties that the bank was to have thirty days in which to make the col- 
lection. It seems that a certificate of deposit was given the plaintiff at 
the time the bank took the checks. The plaintiff, however, insists that 
the evidence showed that this so-called certificate of deposit was intended 
as a receipt for the reason that the bank had positively refused to cash 
the checks, and it would hardly be supposed that the money would be 
put to the plaintiff’s credit at the very instant the bank was declining 
to pay it to Williams. If a jury should find, upon proper instructions 
by the trial judge, that the plaintiff, through her agent, deposited these 
checks for collection, and they were so accepted by the bank at the time, 
and should further find that although a certificate of deposit was issued, 
it was understood and agreed between the parties that this should be 
treated as a receipt and to be held as such for a period of thirty days 
in order to give the bank an opportunity to collect the checks and notify 
the plaintiff of such collection when made, then upon such finding the 
plaintiff would be entitled to a statutory preference. 

The plaintiff insisted that there was sufficient evidence of a special 
deposit for a special purpose: warranting the application of the trust 
fund theory of preference. This Court, however, does not concur in this 
view upon the evidence appearing in the record. 

The defendant relied upon the case of Morecock v. Hood, 202 N. C,, 
321, 162 S. E., 730. This case deals with an interpretation of the 
proviso in section 218 (ec) (14). The reasoning and scope of the ALore- 
cock case, supra, is not decisive of the question presented by the present 
appeal. The AMorecock case did not involve a collection at all, but 
undertook to deal with a series of transactions by means of which a 
depositor was undertaking to withdraw his own money from a bank. 

Reversed. 
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PERCY L. JAMES v. CAROLINA COACH COMPANY. 
(Filed 27 February, 1935.) 


1. Trial D a—On motion of nonsuit all the evidence is to be considered 
in the light most favorable to plaintiff. 

On a motion as of nonsuit all the evidence, whether offered by plaintiff 
or elicited from defendant's witnesses, is to be considered in the light most 
favorable to plaintiff, and he is entitled to every reasorable intendment 
thereon and every reasonable inference therefrom. C. S., 567. 


2. Automobiles C m-——Evidence held sufficient to overrule motion of non- 
suit in this action for personal injuries sustained in auto collision. 

The evidence in this case, considered in the light most favorable to 
plaintiff, tended to show that plaintiff was driving his coupe well on the 
right side of a highway within the corporate Umits of a city, that 
another adult and four children were riding in the coupe, that plaintiff's 
left arm was hanging outside the ear, and that defendi.nt’s bus, driven 
at an excessive speed, approached from the opposite direction in the 
middle of the highway, that the bus had just passed another car going in 
the same direction and was being driven back to the bus driver’s right 
of the highway, that as the driver turned the bus to the right the back 
of the bus swung over the middle of the highway and hit plaintiff's arm 
and the back of his car, causing the injury in suit: Held, defendant's 
motion as of nonsuit, based upon plaintiff’s failure to slacken his speed, 
was properly refused, plaintiff having the right to assume that the ap- 
proaching bus would be driven to its right side of the road so that the bus 
and car could pass each other in safety. N.C. Code, 2621 (538). 

3. Automobiles C g-—-Violation of statutory speed limit is negligence per 
se and not merely evidence of negligence. 

The violation of the statutory speed limit is negligence per se, and an 
instruction that it is only evidence of negligence entitles defendant to a 
new trial on its exception based upon plaintiff's contribatory negligence 
in exceeding the speed limit, but such violation must be a proximate 
eause of the injury in suit in order to constitute a defense to the action. 


APPEAL by defendant from Shaw, J., and a jury, at April Term, 1934, 
of DurHam. New trial. 

This is an action for actionable negligence brought by plaintiff 
against the defendant. The defendant denied the matevial allegations 
of the complaint and set up the plea of contributory negligence. The 
issues submitted to the jury and their answers thereto are as follows: 
“(1) Was the plaintiff injured by the negligence of the defendant, as 
alleged in the complaint? A. ‘Yes.’ (2) Was the plaintiff guilty of 
contributory negligence, as alleged by the defendant? A. ‘No.’ (3) 
What amount of damages, if any, is the plaintiff entitled to recover? 
A. $12,500. ” 
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The court below rendered judgment on the verdict. The defendant 
made numerous exceptions and assignments of error and appealed to 
the Supreme Court. The material ones will be set forth in the opinion. 


Bryant & Jones for plaintiff. 
Smith, Leach & Anderson and Hedrick & Hall for defendant. 


Crarkson, J. At the close of plaintiff’s evidence and at the close of 
all the evidence the defendant made motions in the court below for judg- 
ment as in case of nonsult. C. 8., 567. The court below overruled 
these motions, and in this we can see no error. 

It is the settled rule of practice and the accepted position in this juris- 
diction that on a motion to nonsuit the evidence which makes for the 
plaintiff’s claim, and which tends to support his cause of action, whether 
offered by the plaintiff or elicited from the defendant’s witnesses, will 
be taken and cousidered in its most favorable hght for the plaintiff, 
and he is entitled to the benefit of every reasonable intendment upon 
the evidence, and every reasonable inference to be drawn therefron. 

In Moseley v. R&R. R., 197 N. C., 628 (635-6), 1t is said: “U\ serious 
and troublesome question 1s continually arising as to how far a court 
will declare certain conduct of a defendant negligence and certain con- 
duct of a plaintiff contributory negligence, and take away the question 
of neghgence and contributory negligence from the jury. The mght of 
trial by jury should be carefully preserved, and if there is any evidence, 
more than a seintilla, it is a matter for the jury and not the court.” 

Taking the evidence in the light most favorable for plaintiff, and 
with the reasonable inferenee to be drawn therefrom, we think the 
evidence sufficient to have been submitted to the jury. The evidence 
on the part of the plaintiff was to the effect: That plaintiff and his 
neighbor, Ralph L. Evans, were taking their “kids” to the circus, on 
2 August, 1932. The plaintiff was driving a ’29 Model Pontiac Coupe. 
Evans had three children and plaintiff one. Plaintiff’s and one of 
Evans’ were about two years old, and the other two were about four 
and six years old. Plaintiff was driving on Hillsboro Road, in West 
Durham, in a westerly direction. ‘Traffic was heavy. 15th and 16th 
streets run into THillsboro Road at an angle, but they do not cross it. 
Plaintiff was driving his car on the north side of the Hillsboro Road 
on the right-hand side, about three feet from the curb. He had gotten 
beyond the curve and the road was straight. The road was thirty feet 
wide where the collision took place. Plaintiff’s car was between 516 
and 6 feet wide. Half of the street would be 15 feet. On the opposite 
side of the road was Garrad’s Store and a barber shop. Cars were 
parked next to the barber shop. Plaintiff was driving between 20 and 
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25 miles an hour. He had his left arm out to give traffic signals. 
Plaintiff testified: “Two of Mr. Evans’ children were standing down to 
the foot of the car, in front of his feet, between his feet and the dash 
board. And he had the other one in his lap. I think he had the baby 
one in his lap. JI didn’t have a kid in my lap at all. With all those 
children in the car with me and Mr. Evans, I could have driven the car 
with both hands in a normal way. I don’t think it was more convenient 
for me to drive along there with my arm hanging out the window. I 
can drive a car pretty good with one hand. . . . Q. You saw that 
car driving along in the middle of the road for a distance of more than 
100 feet coming straight toward you, didn’t you? <A. Yes, sir. Q. 
Why didn’t you slow down your automobile? A. Well, I thought he 
was going to get back on his side of the road. . . . I could have 
run out through the field if I knew the bus was going to hit me. Q. If 
you had applied your brakes and driven with reference to the conditions 
that existed in front of you, you would have never co.lided with the 
bus, would you? <A. Yes, if I had set where the car was and applied 
my brakes and stayed right where the car was at, he would have hit me. 

A. Well, I was already a way over on my side of the street, not 
farther than three feet from the curb. The bus was coming, and there 
was no reason why he couldn’t get back on his side of the road. I 
thought he was going to until it was too late; after he had done hit me, 
it was too late then. There was not any reason why he couldn’t pull back 
on his side of the road. I expected him to.” 

R. L. Lake was driving defendant’s bus, headed towa:d Durham, in 
an easterly direction, going at least 40 miles an hour. The bus passed 
around the car of Mrs. H. W. Knight and two parked cars on the south 
side of the street, about 50 feet west of where the collision occurred, 
and traveling in the center of the highway and on plaint:ff’s side of the 
road. 

Plaintiff testified: “When he got right there, right at the curve, he 
was trying to cut the bus back, he was already over on my side of the 
road. That pushed the back end of the bus around; when he cut it 
back around, the back end of it come around, and the very back of it 
crashed right by my car and hit the front of the car just a little bit, 
hooked up the front fender just a little, and then it got my elbow. I 
had my arm hanging out the door, like that, and it caught my elbow 
there between the two cars and mashed that all to pieces, and tore my 
running board and fender all to pieces. It hit the back of the car more 
than it did the front of it.” 

The collision took place about 2 o’clock in the day in the residential 
section of the city of Durham. The bus was about 30 feet long and 
86 inches wide. The testimony of Mrs. H. W. Knight was to the effect 
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that she had taken her bovs to the circus grounds and was returning, 
going back to Durham in an easterly direction, on Hillsboro Road. “He 
(speaking of Lake) kept on blowing, and I kind of switched over to 
one side and gave him a chance to go by, and he swung around me. 

Bus was going forty miles an hour. . . . When he went 
around me that throwed him over on the left-hand side of the street. 
Ile had not had time with the rate we were going to get back on his 
side of the highway and to avoid hitting these cars. I saw the collision 
between Mr. James’ automobile and the bus. Myr. James’ car was well 
over on his side, on the right-hand side of the street at the time of the 
collision. I would say the rear end of the bus was at least four fect 
over the center of the highway leading back, with the front end of the 
bus coming back over to his right, to the bus driver’s right.” There was 
other evidence on the part of plaintiff to like effect. 

In Shirley v. Ayers, 201 N. C., 51 (58-4), it is said: “The rule to be 
observed by the driver of an automobile, when he approaches another 
automobile, coming from the opposite direction, on a public highway in 
this State, in order that the automobiles may pass each other in safety, 
is prescribed by statute, section 10, chapter 148, Public Laws 1927, 
N. C. Code 1927, sec. 2621 (53). The rule is as follows: ‘Drivers of 
vehicles proceeding in opposite directions shall pass each other to the 
right, each giving to the other at least one-half of the main traveled 
portion of the roadway as nearly as possible.’ 

“The driver of each automobile, who is himself observing the rule, 
has the right, ordinarily, to assume that the driver of the other auto- 
mobile will also observe the rule, and thus avoid a collision between the 
two automobiles when they meet each other. Neither is under a duty 
to the other to anticipate a violation of the rule by him. When the 
driver of one of the automobiles is not observing the rule, as the auto- 
mobiles approach each other, the other may assume that before the auto- 
mobiles meet the driver of the approaching automobile will turn to his 
right, so that the two automobiles may pass each other in safety. ‘One 
is not under a duty of anticipating neghgence on the part of others, 
but in the absence of anything which gives or should give notice to the 
contrary, a person is entitled to assume, and to act on the assumption, 
that others will exercise ordinary care for their own safety.” 45 C. J,, 
705.” Cory v. Cory, 205 N. C., 205. 

The defendant contends: The court erred in charging the jury that 
exceeding the speed limit prescribed by statute 1s merely evidence from 
which the jury may find that a party is neghgent, rather than that 
exceeding the statutory speed limit is negligence per se. 

“In Hendria v. R. R., 198 N. C., 142 (144), 1s the following: ‘It is 
well settled in this jurisdiction that the violation of a town or city ordi- 
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nance, or State statute, is negligence per se, but the violation must be 
the proximate cause of the injury. Ordinarily this is a question for the 
jury, if there 1s any evidence, but, if there is no evidenc2 that the viola- 
tion of the ordinance or statute is the proximate cause of the injury, 
this is for the court to determine.” There must be a causal connection 
between the violation of the statute and the injury inflicted. Burke v. 
Coach Co., 198 N. C., 8 (18).” Jones v. Bagwell, ante, 378 (382). 
We think the contention of defendant must be sustained. 

In Taylor v. Stewart, 172 N. C., 203 (204-5), speakinz to the subject, 
is the following: “His Honor charged the jury that under the laws of 
North Carolina it was a misdemeanor for a person under the age of 
16 to drive an automobile upon any highway or public street, and that 
it 1s a circumstance from which the Jury may infer negl:gence, and that 
it does not necessarily follow that the jury shall conclude it was neglli- 
gence, but that it is a circumstance to go to the jury. In this his Honor 
erred. He should have instructed the jury that it is negligence per se 
for the defendant James Stewart to have driven the machine in viola- 
tion of the statute law of the State. Zogier v. Southern Express Co., 
89 S. E., 44; Paul v. R. #., 170 N. C., 231; Ledbetter v. English, 166 
N. C., 125. It does not follow, however, that the defendant is liable 
in damages, for the plaintiff must go further and satisfy the jury by a 
preponderance of the evidence of the fact that such negligence was the 
proximate cause of the death of the child.” Ledbetter v. English, 166 
N.C., 125; Graham v. City of Charlotte, 186 N. C., 649 (666); Godfrey 
v. Coach Co., 201 N. C., 264 (267); Norfleet v. Hall, 204 N. C., 573 
(577); Jones v. Bagwell, ante, supra. 

We are not unmindful of the language used in N. C. Code 1931 
(Michie), sec. 2621 (46), subsec. (6). 

For the reasons given, there must be a 

New trial. 





ATLANTIC COAST LINE RAILROAD COMPANY v. A. J. MAXWELL, 
COMMISSIONER OF REVENUE OF NoRTH CAROLINA, 


(Filed 27 February, 19385.) 


1. Taxation B d—Provision in Revenue Act exempting from income tax 
compensation from Federal Government applies only to individuals. 


Plaintiff railroad company paid under protest that part of its income 
tax to the State that was based upon its compensation from the Federal 
Government for carrying United States mail, plaintiff claiming that its 
income from that source was exempt from taxation under the Revenue 
Act of 1931, ch. 427, sec. 817 (2) (e): Held, plaintiff wes not entitled to 
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the exemption claimed, since the provision of the act exempting from 
income tax that part of gross income received from salaries, wages, or 
other compensation from the Federal Government applies to individuals 
only and not to carporations, foreign or domestic. 


2. Same—Principle that State may not tax Federal agency does not apply 
to exempt from income tax railroad’s compensation for carrying mail. 


The principle that the State cannot tax a public agency of the United 
States Government in the performance of a governmental function does 
not apply to exempt from State income tax compensation paid a railroad 
company by the Government for carrying United States mail, the railroad 
being a corporation engaged in business as a common carrier and not 
being an instrumentality of the Federal Government in carrying the mail, 
its relation to the Government in respect to the mail being that of an 
independent contractor, and the tax on its income derived from carrying 
the mail not interfering or burdening the Federal Government in the 
performance of its governmental function with respect to the mails. 


APPEAL by plaintiff from Grady, J., at June Term, 1934, of Wake. 
Affirmed. 

This is an action to recover a sum of money paid by the plaintiff to 
the defendant on account of the tax assessed by defendant on the net 
income of the plaintiff for the year 1931, under and pursuant to the 
provisions of Article TV, chapter 427, Public Laws of North Carolina, 
1961. 

When the action was called for trial if was agreed by and between 
counsel for the plaintiff and the defendant that a trial by jury should 
be waived, and that the court should hear the evidence, find the facts, 
and render judgment accordingly. 

After hearing the evidence, the court found the following facts: 

“1, At the times referred to in the pleadings the plaintiff was and 1s 
now a corporation, organized and existing under and by virtue of the 
laws of the State of Virginia, and was and is engaged in the operation 
of railroad trains for the transportation of freight and passengers for 
compensation in the State of North Carolina and elsewhere. 

“2. On such trains as are designated as mail carriers by the Post- 
master General of the United States, and in the manner required by 
said Postmaster Gencral, the plaintiff at the time hereinafter mentioned, 
transported mail for the United States, and for such service received 
from the United States Government compensation known as mail pay. 

“3, The defendant is Commissioner of Revenue of the State of North 
Carolina and as such was and is charged, under the law, with the col- 
lection of all taxes imposed by the tax laws of the State of North 
Carolina. 

“4. When the plaintiff filed its income tax return to the State of 
North Carolina for the year 1931, it did not include in the computation 
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of gross or net income any of the moneys received by it from the United 
States Government as mail pay; and the defendant, act-ng under Reve- 
nue Act of 1931, assessed an additional income tax against the plaintiff 
for the year 1931 in the sum of $4,077.76, with interes: thereon in the 
sum of $326.22, making a total of $4,403.98, on account of the revenue 
received by the plaintiff from the United States of America as compen- 
sation for carrying the mail, and known as mail pay. 

5, On 14 July, 1933, the plaintiff paid to the defendant the amount 
assessed, with interest, to wit: $4,403.98, which payment was made under 
written protest, said protest being in the manner requirec. by law, and on 
15 July, 19338, within thirty days after said payment, the plaintiff made 
due demand upon the defendant in writing for the repayment to it of 
the amount so paid, and the defendant failed and refused for a period of 
ninety days from the date of such demand to repay said sum and inter- 
est, and still refuses to repay the same, and this action was thereupon 
instituted by the plaintiff for the recovery of the said sum of $4,403.98, 
interest and costs. 

“6. The court finds as a fact that there is no written contract be- 
tween the plaintiff and the United States Government for the carrying 
of the United States mail; but that the Postmaster General is author- 
ized and directed, under the law, to adjust the compensation to be paid 
to railroad companies for the transportation and handling of the mails, 
and furnishing facilities and services in connection therewith upon the 
conditions and at the rates provided by the postal laws and regulations; 
that the Postmaster General decides upon what trains and in what 
manner the mail shall be conveyed; and every railroad company carry- 
ing the mails shall carry in any train it operates, and with due speed, 
all mailable matter, equipment, and supplies directed to be carried 
thereon. If any such railroad company shall fail or refuse to transport 
the mails, equipment, and supplies when required by the Postmaster 
General on any train or trains it operates, such company shall be fined 
such reasonable amount as may, in the discretion of the Postmaster 
General, be deemed proper. The court further finds that the Interstate 
Commerce Commission has authority and is empowered and directed to 
fix and determine from time to time the fair and reasonable rates and 
compensation for the transportation of such mail matter by railway 
common carriers, prescribing the method or methods by weights, space, 
or both, or otherwise, for ascertaining such rate or compensation, and 
to publish the same, and the order so made and published shall con- 
tinue in force until changed by the Commission after Jue notice and 
hearing; and it is further provided in paragraph 37, 39 U. 8. C. A,, 
5438, p. 220, that ‘in fixing and determining the fair and reasonable rates 
for such service the Commission shall consider the relation existing be- 
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tween the railroad as a public-service corporation and the Government, 
and the nature of such service as distinguished, if there be a distine- 
tion, from the ordinary transportation business of the railroads’; and 
paragraph 38, 39 U. 8. C. A., 544, p. 220, provides that the procedure 
for the ascertaining of said rates and compensation shall be as provided 
in section 545 to 554 of this title. It is provided on page 223 that for 
the purpose of sections 524 to 568 of this title the Interstate Commerce 
Commission is hereby vested with all the powers which it 1s authorized 
by law to exercise in the investigation and ascertainment of the justness 
and reasonableness of freight, passenger, and express rates to be paid 
by private shippers. 

“7, The court finds as a fact that the carrying of the United States 
mails by the plaintiff corporation is compulsory, and that the plaintiff 
itself has nothing to do with the fixing of compensation, known as mail 
pay, for the carrying of said mails; but that compensation is fixed under 
the rules and regulations hereinbefore referred to, in the same manner 
as freight rates are fixed by the Interstate Commerce Commission. 

“S. Subsection 2 (e) of section 317 of Chapter 427, Public Laws of 
North Carolina, 1931, known as the Revenue Act, under which taxes 
on incomes for the year 1931 were assessed and levied by the State of 
North Carolina, provides as follows: 

“2. The words “gross income” do not include the following items, 
which shall be exempt from taxation under this act: 

““Ce) Salaries, wages, or other compensation received from the 
United States by officials or employees thereof, including persons in 
the military or naval forees of the United States.’ ” 

On the foregoing facts the plaintiff contended: 

1. That the compensation or mail pay which the plaintiff received 
from the United States Government for transporting the mails during 
the year 1931 was exempt from taxation by the State of North Carolina 
under the provisions of subsection 2 (e) of section 317, of Chapter 427, 
Public Laws of North Carolina, 1931, and that for this reason the 
assessment and levying by the defendant of a tax on its income derived 
from that source was unlawful. 

2. That in transporting the mails during the year 1931 the plaintiff 
was a public agent of the United States Government, engaged in the 
performance of a function of said Government, and that for this reason 
the compensation or mail pay which the plaintiff received from the said 
Government was not subject to taxation by the State of North Carolina 
as income. 

On the facts found by it, the court was of opinion that the plaintiff 
is not entitled to recover in this action, and so adjudged. 

The plaintiff excepted to the judgment and appealed to the Supreme 
Court. 
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Thos. W. Davis and Murray Allen for plaintiff. 
Attorney-General Brummitt and -lssistant Attorney-General Seawell 
for defendant. 


Connor, J. The contention of the plaintiff that the sum of money 
which the plaintiff received from the United States Government during 
the year 1931, for transporting the mail during said year under the 
direction of the Postmaster General, was exempt from taxation as 
income for said year by the State of North Carolina, under the pro- 
visions of subsection 2 (e) of section 317 of chapter 427, Publie Laws 
of North Carolina, 1931, cannot be sustained. There is no error in the 
judgment of the Superior Court in this action overruling this contention. 

The provisions of subsection 2 (e) of section 317 of Chapter 427, 
Public Laws of North Carolina, 1931, are applicable to individuals 
whose taxable incomes are ascertained by deducting from their gross 
incomes as defined in subsection { of said section, the items mentioned 
in subsection 2. These provisions are not applicable to corporations, 
either domestic or foreign. This is manifest not only from the language 
used in section 317, but also from the provisions of Article IV, of 
chapter 427, Public Laws of North Carolina, 1931, which includes sec- 
tion 317, and is known as the Income Tax Act of 1931. Provision is 
made in the act for ascertaining the taxable incomes of corporations 
as distinguished from the taxable incomes of individuals. The basis for 
ascertaining the net income of corporations engaged in the business of 
operating railroads, as common carriers, is fully set out in section 312, 
The provisions of this section are valid. It was so decided by the 
Supreme Court of the United States in cltlantice Coasr Line Railroad 
Company v. Doughton, 262 U.S., 411, 67 L. Ed., 1051. 

Nor can the contention of the plaintiff that, in transporting the mails 
under the direction of the Postmaster General during the year 1931, the 
plaintiff was a public agent of the United States Government, and as 
such was performing a governmental function, and that for this reason 
the compensation which the plaintiff received from the United States 
Government for transporting the mail was not subject to taxation as 
income by the State of North Carolina, be sustained. There is no error 
in the judgment of the Superior Court in this action overruling this 
contention, 

Lhe principle on which the plaintiff relies in support of its contention 
is well settled, and is essential to the preservation of ain indestructible 
union of indestructible States. It is not controverted by the defendant 
in this action. This principle, however, is not applicable to the plain- 
tiff. The plaintiff is not an instrumentality of the Government of the 
United States, created by said Government to perform a governmental 
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function. It is a corporation created by the State of Virginia, and 
engaged in the business of a common carrier in the State of North 
Carolina and elsewhere. Its relation to the Government of the United 
States with respect to the transportation of the mail is that of an inde- 
pendent contractor. Its income derived from compensation for carry- 
ing the mail is subject to taxation by the State of North Carolina. 
Sueh taxation does not interfere with and is not a burden on the United 
States Government in performing its governmental function with re- 
spect to the mails, and therefore does not contravene the principle on 
which McCulloch v. Maryland, 4 Wheat., 316, 4 L. Ed., 579, was decided. 

In Metcalf ve. Mitchell, 269 U.S., 518, 70 L. Ed., 585, it is said: 

“Just what instrumentalities of either a State or the Federal Govern- 
ment are exempt from taxation by the other cannot be stated in terms 
of universal application.” 

It is sufficient to say that we find no evidence in the record in this 
appeal from which it could be held that the plaintiff 1s an instrumen- 
tality of the Federal Government within the principle relied on by the 
plaintiff. The judgment is 

Afhrmed. 





NANTAHALA POWER AND LIGHT COMPANY vy. R. FP. ROGERS anbD WIFE, 
HATTIE ROGERS. 


(Filed 27 February, 1935.) 
1. Appeal and Error J e— 


The admission of testimony over objection cannot be held prejudicial 
where similar testimony is admitted without objection. 


2. Eminent Domain D c—wWitness familiar wih land in question may give 
his opinion of value of land taken and damage to contiguous land. 
In proceedings to assess compensation in condemnation proceedings it is 
competent for the owner of the land in controversy and other witnesses 
familiar with the land to testify as to their opinion of the value of the 
land taken, and as to the value of respondent’s contiguous lands before 
and after the taking, and as to the reasonable uses and capabilities of the 
land. 


3. Appeal and Error J e— 

Where a witness answers a question propounded notwithstanding ap- 
pellant’s sustained objeetion thereto, but the witness’ answer to the 
question is favorable to appellant, appellant is not in a _ position to 
complain. 

4. Eminent Domain C e—Respondent may recover value of easement taken 
plus damage to contiguous land resulting from such taking. 


In proceedings to assess compensation in condemnation proceedings an 
instruction to the jury, supported by the evidence, that respondent is en- 
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titled to recover the actual market value of the easement taken plus the 
injury to respondent’s contiguous lands resulting from sch taking, meas- 
ured by the actual market value of the contiguous lands immediately 
before and after the taking, is without error. 


AppEAL by plaintiff from Hill, J., and a jury, at August Regular 
Term, 1934, of Macon. No error. 

This was a petition brought by the plaintiff, a public-service corpora- 
tion, against defendants to condemn a right of way over defendants’ 
land, and on exceptions filed by the defendants to the report of the jury 
appointed by the clerk of the Superior Court of Macon County, North 
Carolina, the case was tried at August Term, 1934, before his Honor, 
Frank S. Hill, judge, and a jury, in the Superior Court of Macon 
County, N. C., solely on the issue of damages. The issue submitted to 
the jury and their answer thereto is as follows: “What amount, if any, 
are the defendants entitled to recover of the plaintiff as compensation on 
account of the easement for the location and construction of plaintiff’s 
transmission line across defendants’ land? A. ‘$300.00. ” 

The court below rendered judgment on the verdict. The plaintiff 
made numerous exceptions and assignments of error, and appealed to 
the Supreme Court. The material ones and necessary facts will be 
set forth in the opinion. 


Geo. B, Patton for plaintiff. 
J. Frank Ray for defendants. 


Crarxson, J. The plaintiff in its petition to condemn the land of 
defendants alleges: “That in order to construct, maintain, and use its 
electric transmission line, it is necessary for petitioner to acquire from 
defendants a right of way or easement over, through, and across the 
above-described tract of land the following-described parcel of land, 
to wit: Being a strip of land 100 feet in width, extending across a 
portion of the tracts of land hereinbefore described for a distance of 
1,262 feet, said strip of land 100 feet in width having heretofore been 
staked out and laid off by petitioner.” 

The plaintiff petitioner prays for the condemnation of defendants’ 
land—a strip 100 feet wide and 1,262 feet long, which has “been staked 
out and laid off by petitioner.” The land staked out and laid off is 
about three acres. The defendants claim that seventeen acres of their 
remaining land is damaged by the actual taking of the taree acres. 

J. I’. Browning testified for defendants, unobjected to, as follows: 
“That witness lived in lower end of county, at Oak Grove; is acquainted 
with lands owned by R. F. Rogers and his wife; has seen the land across 
which the transmission line has been constructed. It is 100 feet wide 
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and about 1,262 feet long, but does not know whether you could say as 
to market value it has or not; land moved so slow on 8 May, 1933; 
would think around $100.00 to $150.00 an acre; it could be farmed and 
could be used for various other things, building purposes, filling station, 
golf course, summer cabins. Nicely located on the highway and nice 
background upon the hill and frontage with the highway all the way 
around. Could not altogether be used for those purposes now. Is ac- 
quainted with 17 acres of land immediately surrounding it; could be 
used for farming mostly; that the reasonable market value of the re- 
maining 17 acres immediately to 3 May, 1933, was $100.00, and imme- 
diately after 3 May, 1933, was worth $50.00; that was witness’ opinion 
as to the whole 17 acres.” 

In Colvard v. Inght Co., 204 N. C., 97 (101), citing authorities, it is 
said: “It is well settled that the testimony is harmless where similar 
testimony is admitted without objection.” 

Notwithstanding this well-settled law, we will consider the plaintiff’s 
objections and assignments of error to the following questions, pro- 
pounded to the defendant, R. F. Rogers: “Q. Do you have an opinion 
satisfactory to vourself as to the reasonable market value of this land 
actually taken for the transmission line at the time the proceeding was 
instituted on 8 May, 1933? <A. $200.00." . . . “Q. This property 
adjoining where the easement is, do you have an opinion satisfactory to 
yourself as to the reasonable market value of the remaining land at the 
time of the institution of this action on 3 May, 19383% A. All the tract 
they run over, you mean? Q. Yes. <A. Before they put that line up 
over it, In my opinion it was worth $200.00 per acre. Q. What is your 
opinion as to the reasonable market value of this other 17 acres of land 
immediately after the taking? <A. It would not be worth as much as it 
was before. Q. How much? A. About $50.00 an acre after this was 
left.” 

Evidence of the defendant Rogers was to the effect that he had owned 
the property some six or seven years. He testified: “That the property 
was near the highway, school, and churches; that it all lay well, practi- 
cally level, and is on the Bryson City-Frankhn highway. . . . The 
property was suitable for building, could use it for golf course, airplanes, 
and filling stations.” The defendant Rogers had the opportunity for 
observation and his testimony was competent. 

In Crisp v. Light Co., 201 N. C., 46 (49), it is said: “The defendant 
contends that several witnesses were allowed to give their opinion as to 
the purpose for which the lands are adapted or suitable and to give an 
opinion of its decreased value. We sce no objection to the competency 
of this character of evidence.” Colvard v. Light Co., supra. 
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The plaintiff made the same objection and assignment of error as to 
the testunony of F. D. Morrison, a witness for defendants, which cannot 
be sustained. This witness Morrison had lived nearly all his life near 
the land and was acquainted and familiar with the land in controversy 
and its uses and capabilities. 

Plaintiff’s witness, J. R. Morrison, one of the commissioners ap- 
pointed to appraise the damage to the strip of land 100 feet by 1,262 
feet, testified that it was worth $25.00 per acre in fee simple: “Q. What, 
in your opinion, was the reasonable market value of that strip of land 
just after the transmission line was placed on it?’ Defendants object; 
objection sustained. “Does not have an opinion as to the reasonable 
market value of the 17 acres adjoining this strip. Im ‘itness’ opinion, 
the power line does not diminish the value of Rogers’ other property.” 
The witness answered the question notwithstanding defendants’ objec- 
tion, favorable to plaintiff—of course, plaintiff cannot complain about 
this. The other exceptions and assignments of error made by plaintiff 
as to the exclusion of evidence, are not material or prejudicial and pre- 
sent no new or novel proposition of law. 

The court below instructed the jury, to which exception and assign- 
ment of error was made and which cannot be sustained, as follows: 
“The court instructs you that the damages are to be governed by the 
following rule of law: If the respondents are entitled to recover at all, 
they are entitled to recover such sum as you find the fair market value 
of the real estate included in the right of way referred tc in the petition, 
that is, 1,262 fect in length and 100 feet in width, the reasonable market 
value of that land as of 3 May, 1933, plus such additional damages as 
the defendants’ or respondents’ other property may have sustained be- 
cause of the construction of the electric power line through, over, and 
across their property. This latter element of damages to be determined 
by the reasonable market value of such additional land as of 3 May, 
1933, immediately before the power line was constructed, and the reason- 
able market value of such property immediately after the power line 
was constructed, aul the difference in value would be the amount the 
defendant would be entitled to recover, if there has been any deprecia- 
tion in the value of the land.” We can see no error in this charge as 
applicable to the facts in evidence in this action. 

In Power Co. v. Hayes, 193 N. C., 104 (107), speaking to the subject, 
we find: “Authoritative decisions of this and other courts are to the 
effect that the owner of land, a part of which is taken under the right of 
eminent domain, may recover as compensation not on.y the value of 
the land taken, but also the damages thereby caused, if any, to the re- 
maining land. &. R. v. Land Co., 187 N. C., 380; 68 L. R. A, 333; 
United States v. Grizzard, 219 U. S., 180; 55 L. Ed., 165. In the 
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opinion in the last cited case, Lurfon, J., says: ‘Whenever there has 
been an actual physical taking of a part of a distinct tract of land, the 
compensation to be awarded includes not ouly the market value of that 
part of the tract appropriated, but the damage to the remainder result- 
ing from that taking, embracing, of course, the injury due to the use to 
which the part appropriated is to be devoted’ ” Colvard v. Light Co., 
supra; Mfg. Co. v. Aluminum Co., ante, 52 (62). 

Power Co. v. Russell, 188 N. C., 725, when properly interpreted, 
accords with the position here taken. We see no error in the other 
exceptions and assignments of error made by plaintiff to the charge of 
the court below. 

In the judgment of the court below there is 

No error. 





COY SWAIN vy. TWIN CITY MOTOR COMPANY, INC. 
(Filed 27 February, 1935.) 


Bailment B b—Evidence held insufficient for jury on issue of garage’s 
failure to use due care to prevent theft of auto entrusted to it. 

While evidence that plaintiff delivered his car to a garage for service 
furnished by such garage, and that the car was stolen from the garage, 
makes out a prima facie case against the bailee, nothing clse appearing, 
where the bailee’s evidence in rebuttal is uncontradicted and shows 
that at the time of the theft the car was parked inside the garage, 
that attendants were about, and that it was stolen by a stranger, whose 
presence in the garage would not necessarily excite suspicion, and 
that the keys were in the car in order to move it about in the performance 
of the service required, it also appearing that all parties expected plain- 
tiff to return for the car in a short period of time, the evidence fails to 
show failure on the part of the bailee to use reasonable care for the 
preservation and protection of the automobile, and his motion as of 
nonsuit in the bailor’s action should be allowed. 


CLARKSON, J., dissenting. 


Cryit action, before AfcEHlroy, J., at May Term, 1934, of Forsyrn. 

The plaintiff was the owner of a Ford automobile which he had pur- 
chased from the defendant. The pertinent facts disclosed by plaintiff’s 
testimony are as follows: “I traded for the car with Mr. DeTamble, 
personally, out at his home on Tuesday night, and he told me to bring 
it back the next day that they would wash it, grease it and fix it up for 
me. . . . JI took it back Saturday morning and left it at the de- 
fendant’s place of business to have it washed and greased. I drove the 
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car in their place of business and asked Mr. Hunter, the man who checks 
cars in and checks them out, where to put it. He told me to drive it 
back inside and leave the keys in it, for he had to take it up on the next 
floor to the wash-pit. JI did leave the keys in the car. . . . About 
eleven o’clock on the Saturday that I left the car there, Mr. Hunter 
called me on the phone and said somebody had stolen my car. 
It was about eight o’clock on Saturday morning that ] left my car at 
the Twin City Motor Company, and they notified me it was stolen about 
eleven o’clock that morning, about three hours after I had left it there. 
The Twin City Motor Company building has three floors, in- 
cluding the basement, and I left my car on the first floor, with the 


garage. . . . When Mr. Hunter called me to tell me my car had 
been stolen, he said he saw a fellow standing out there looking at the 
cars, leaning up against the wall. . . . He said he took notice of 


him and then went on to doing something to another car, and saw him 
go out the door; that he lke to hit a fellow, he went out the door so 
fast. . . . Mr. Hunter told me he saw a fellow with a hght over- 
coat on, well dressed, leaning up against the wall, looking at the cars, 
and said when he went to turn his back to him and do something else, 
he saw him go out with my car.” There was further evidence that the 
doors of the garage were open for patrons to come in, and that no 
special employees or watchmen were placed at the entrance. 

Hunter, a witness for defendant, testified that when plaintiff left his 
car in the garage “we greased the car and sent it upstairs to have it 
washed. The boy washed it and brought it downstairs about a quarter 
to eleven, or something like that. I was busy around there waiting on 
people and I saw a man standing there, a little larger than I am, a 
nice-looking fellow. JI told him I would wait on him in just a few 
minutes and went ahead doing what I was doing, and the next thing I 
knew . . . J heard a noise going out the door. I looked up and the 
car was going out as fast asit could go. . . . There were five or six 
people in the department where Mr. Swain’s car was stored at the time 
it was taken out and there were a number of other cars in there. The 
place was full, six or eight cars in front, and the man just had room to 
drive Mr. Swain’s car out. Mr. Swain’s car was parkec. about 100 feet 
from the door, about the center of the building. . . . There was 
nothing unusual about the conduct or appearance of the person whom 
I had seen standing in the garage and who drove Mr. Swain’s car out. 

He was nice looking, well dressed, seemed to be about twenty- 
cight years old. Strangers frequently come in the garage to have work 
done on cars. . . . I often have to let people wait while I wait on 
other customers. . . . There was nothing said about leaving the 
keys, but he had to leave the keys in the car or we couldn’t move it up 
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to the next floor to wash and grease it. . . . The car was left with 
the keys in it. It was between teu-thirty and eleven o’clock that the 
man whom I have described came in. . . . The car was backed up 
against the wall with the side towards the doors of the building.” 

The following issues were submitted to the jury: 

1. “Did the plaintiff deliver to the defendant the automobile described 
in the complaint on or about 20 January, 1934, for the purpose of 
having same serviced by the defendant, as alleged in the complaint ?” 

2. “Was the automobile described in the complaint stolen from the 
place of business of the defendant, as alleged in the complaint?” 

3. “Did the defendant exercise reasonable care for the preservation 
and protection of the automobile described in the complaint ?” 

4+, “What amount of damage, if any, 1s the plaintiff entitled to re- 
cover of the defendant ?” 

The parties consented that the first and second issues should be an- 
swered “Yes.” The jury answered the third issue “No,” and the fourth 
issue “$250.00.” 


Slawter & Wall for plaintiff. 
Parrish & Deal and Calvin Graves, Jr., for defendant. 


Brocpex, J. The parties having agreed that the car of plaintiff was 
left in the garage of defendant for washing and greasing, and that the 
same was stolen, the question of law to be considered is: What duty 
does the owner and operator of a garage owe to a customer with refer- 
ence to the theft of the property by a third party while in the possession 
and under the control of such garage owner ? 

The various aspects of the lability of garage owners for theft of 
automobiles of customers mav be found in 15 A. L. R., 681; 65 A. L. R., 
431, ef seq. The general principle governing hability as pronounced in 
this State is contained in Beck v. Wilkins-Ricks Company, 179 N. C., 
231, 102 S. E., 313, as follows: “The defendant, as bailee, assumed 
liability of ordinary care for the safe-keeping and the return of the 
machine to the bailor in good condition. The bailee did not assume 
hability as insurer, and therefore did not become liable for the non- 
return of the property in good condition, if he observed the ordinary 
care devolved upon him by reason of the bailment. If the machine had 
been injured, or stolen, or destroyed by fire while in his custody, the 
defendant would not be hable if such care had been observed. On the 
other hand, the mere fact that the property had been destroyed by fire or 
stolen did not absolve him from responsibility, any more than he would 
have been absolved if it had been injured in his custody, unless he had 
shown that he had used the care required of him by virtue of his bailment. 
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. . . The rule adopted in the more modern decisions 1s that the proof 
of loss or Injury established a sufhielent prima facie case against the 
bailee to put him upon his defense. Where chattels are delivered to a 
bailee in good condition and are returned in a damaged state, or are lost 
or not returned at all, the law presumes negligence to be the cause, and 
casts upon the bailee the burden of showing that the loss is due to other 
causes consistent with due care on his part.” See Hanes v. Shapiro, 
168 N. C., 24, 84S. E., 338; Hutchins +. Taylor-Buicr Company, 198 
NOC TH, lod Se hg 807, 

Practically all courts are in accord upon the proposition that if the 
owner of an automobile carries it to a garage in good condition, for 
service furnished by such garage, and thereafter such bailee fails to 
return it, or returns it in a damaged condition, he makes out a prima 
facie case, nothing else appearing, and is therefore entitled to have the 
jury determine the proper issues. But, suppose it should appear from 
the plaintiff’s evidence, or if the fact was uncontroverted, that while 
in such garage the car was struck by lightning or the employees of the 
garage were held up by an armed highwayman and the car was taken 
from the custody of the bailee, who was otherwise exercising ordinary 
eave, it would hardly be supposed that under such circumstances the law 
required the solemn formalhty of submitting issues upon such admitted 
facts. 

In the case at bar there is no dispute as to the fact of theft. It is not 
controverted that the car was parked within the garage, 100 feet from 
the door, and that there were attendants in and about the garage at the 
time. Consequently, the only fact upon which negligence could be based 
was the leaving of the keys in the car. In this connection it must be 
observed that the car could not be moved without the keys, and that the 
leaving of the keys was not only essential to rendering the service re- 
quested, but for moving the car in case of fire and other emergency in 
the garage. Furthermore, it was known by all parties that the car was 
to remain in the garage for a short period of time. 

Interpreting the evidence with that degree of liberality required in 
motions of nonsuit, no evidence of actionable negligence appears in the 
record, and the motion for nonsuit should have been granted. 

Reversed. 


Crarxson, J., dissents. 


N.C] SPRING TERM, 1935. 759 





Cask Co. v. Cox. 





J. I. CASE COMPANY vy. T. L. COX, 
(Filed 27 February, 1935.) 


1. Bills and Notes H c—-Conditional sales contract, which with note, is 

component part of one transaction, held competent in action on note, 

Plaintiff manufacturer brought suit on a promissory note made payable 

to its dealer. which note provided that transfer of the note should operate 

to transfer title to property described in a conditional sales contract be- 

tween the parties of even date. Defendant offered in evidence the condi- 

tional sales contract which contained certain warranties of the property, 

setting up breach of the warranties by the manufacturer: Ifeld, the 

conditional sales contract was competent in evidence, the note and con- 
tract being component parts of one completed transaction. 


2. Sales H e—Evidence of breach of warranty held sufficient for jury in 
this action on note given for purchase price of machinery. 

Plaintiff manufacturer brought suit on a promissory note made payable 
to its dealer, which note provided that transfer of the note should operate 
to transfer title to property described in a conditional sales contract be- 
tween the parties of even date. The conditional sales contract contained 
a warranty by the manufacturer that the machinery was well made, of 
good material, and capable under proper conditions of doing the work for 
which it was designed. Defendant offered evidence that the machinery 
failed to satisfy the warranties contained in the conditional sales con- 
tract: J/eld, the note and conditional sales contract, being component 
parts of a single transaction, are to be construed together, and the evi- 
dence of breach of warranty was properly submitted to the jury. 


3. Same—Testimony held competent to show place of delivery of ma- 
chinery under provision of warranty that it be returned to place of 
delivery. 

Where a warranty provides that in case of claim thereunder the ma- 
chinery should be returned free of charge to the place of delivery, it is 
competent for the purchaser to testify that the machinery was delivered 
to him in his yard, and that upon discovery of its uselessness he diseon- 
nected it and pushed it to the edge of the yard. 


Civin action, before Cranmer, J., at May Term, 1934, of Guitrorp. 

On or about 13 July, 1953, the defendant purchased from the Caro- 
lina Feed and Machinery Company of Greensboro one Case T. E. 45 
H. P. Skid Motor, for the sum of $900.00. This motor was to be used 
by the defendant in his ice plant in Randolph County. He paid $600.00 
in cash and executed a note for $300.00 for the balance of the purchase 
money. The note for said sum of $300.00 was dated 13 July, 19338, and 
was due on or before 12 August, 1933. The payce in the note was the 
Carolina Feed and Machinery Company, which corporation was a dealer 
in Case machinery. The said note was an ordinary promissory note, but 
contained the following stipulation: “The transfer of this note shall 
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operate to pass title to the property described in a 2onditional sales 
contract between the parties of even date herewith to secure the payment 
of this note.” At the time of executing the note the defendant also 
executed a conditional sales contract. This conditional sales contract 
specified that $600.00 was to be paid cash on delivery of the motor and 
the balance of the purchase money, amounting to $300.00, was to be 
evidenced by a note for $300.00, due 12 August, 1933. The said condi- 
tional sales contract contained the following warranty: “J. I. Case 
Company warrants each Case product (excepting attachments, devices, 
or equipment not made by it, which may be warranted by their respec- 
tive makers but are not warranted by the company) to be well made, of 
good material, durable with good care, and, if properly set up, adjusted, 
and operated by competent persons, to be capable, under ordinary condi- 
tions, of doing the work for which it 1s designed.” There was further 
stipulation in the contract to the effect that if the purchaser operated 
any Case product for two days, and such machinery “shall fail to fulfill 
such warranty, written notice thereof shall be given at once to the dealer 
from or through whom the same was purchased. If the dealer does not 
remedy the defect within two days after notification, then immediate 
written notice of the defect, particularly describing the same, specifying 
the time of discovery thereof and the time of notification to the dealer, 
shall be given by registered letter to J. 1. Case Company. . . . If, 
after such notice and opportunity to remedy the difficulty, J. I. Case 
Company fails to make the product fulfill the warranty, the part that 
fails shall be returned immediately by the purchaser, free of charge, to 
the place from whence 1t was received, and J. I. Case Company notified 
thereof at its branch house aforesaid, whereupon J. I. Case Company 
shall have the option to furnish another machine, implement, or part 
in place of the one so returned, which shall fulfill the warranty, or to 
cause to be returned the money and notes or proportionate part thereof 
received for such machine, implement, or part, and no further claim 
shall be made. . . . J. I. Case Company’s hability for any breach 
of this warranty is hmited to the return of cash or notes actually re- 
ceived by it on account of the purchase price of said implement, machine, 
part, or attachment.” 

On 15 August, 1933, the plaintiff instituted suit against the defendant 
on the note to recover the sum of $3800.00. The defendant admitted the 
execution of the note and set up a counterclaim for damages in the sum 
of *600.00 for breach of the warranty, alleging that when the machine 
was delivered to him at his ice plant it was defective, wasteful in opera- 
tion, and was not capable under ordinary conditions of “doing the work 
for which it 1s designed.” 

At the trial the plaintiff offered the note in evidence, and rested. 
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Thereupon the defendant offered various witnesses who testified gen- 
erally that the machine had an oil leak, resulting in fuel waste; that the 
rings and pistons were defective, and that the engine was out of balance 
and did not run true, and that as a result of these defects the engine was 
wholly worthless and had no value at all. There was further evidence 
offered by the defendant that on 28 July, 1933, he notified the plaintiff 
at its office in Atlanta, Georgia, calling attention to the fact that the 
engine was “entirely unsatisfactory. It has given trouble from the 
start and has not been as warranted.” There was evidence that no reply 
was received to this notice, and that thereafter, on 12 August, 1933, the 
defendant again notified the plaintiff by letter at its office in Racine, 
Wisconsin, that “this engine is absolutely unsatisfactory and does not 
come up to the warranty and Mr. Cox is now forced to use the old 
tractor he formerly used. Unless this engine is made satisfactory within 
ten days we are going to be forced to go into court and sue for the 
recovery of the amount paid and the cancellation of the note you hold 
and for the damages growing out of your breach of warranty,” etc. 

On 16 August, 1933, the plaintiff replied to the letter of 12 August, 
stating, “We see no reason why this Skid motor should not give satis- 
faction if properly operated. There are thousands of them in use in 
the hands of satisfied customers. You may no doubt expect to hear 
from our Atlanta branch within the next few days.” 

There was testimony to the effect that various mechanics had worked 
upon the machine and were unable to repair it. 

The following issues were submitted to the jury: 

1. “Did the plaintiff warrant the engine to be well made, of good 
material, durable with good care, and, if properly set up, adjusted, and 
operated by a competent person, to be capable, under ordinary condi- 
tions, of doing the work for which it is designed ?” 

2, “Did the plaintiff breach said warranty?’ 

3. “What amount, if any, is the plaintiff entitled to recover of the 
defendant?” 

4, “What amount, if any, is the defendant entitled to recover of the 
plaintiff on his counterclaim ?” 

The jury answered the first issue “Yes”; the second issue “Yes”; the 
third issue “Nothing”; and the fourth issue “$600.00.” 

From judgment upon the verdict the plaintiff appealed. 


Frazier & Frazier for plaintiff. 
Cox & Prevette for defendant. 


Broaepen, J. The note upon which the plaintiff brought suit was 
executed by the defendant and payable to the Carolina Feed and Ma- 
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chinery Company of Greensboro, North Carolina. This corporation 
was a dealer engaged in the sale of machinery manufactured by the 
plaintiff J. I. Case Company. Hence, the plaintiff wes the manufac- 
turer, 

The paramount question presented is whether there was sufficient 
evidence of an express warranty made by the plaintiff. 

The plaintiff brought suit upon a note which upon its face declared 
that “the transfer of this note shall operate to pass title to the property 
described in the conditional sales contract between the parties of even 
date herewith,” ete. The sales contract of even date referred to the 
note of $300.00, and contained express warranties disclosed by the 
record. Indeed, Mr. Smithey, a witness for the plaintiff, said: “I had 
the blank contract there that the Case Company uses. It is a Case 
contract. They furnish them for engines.” It is manifest, therefore, 
that the note and the conditional sales contract containing the express 
warranty were not only contemporancous writings, but in fact com- 
ponent parts of one completed transaction. The appheable principle of 
law was stated in Perry v. Surety Company, 190 N. C., 284, 129 S. E., 
721, in these words: “When two or more papers are executed by the 
same parties at the same time, or at different times, and show on their 
face that each was executed to carry out the common intent, they should 
be construed together.” 

The plaintiff objected to the introduction of the conditional sales con- 
tract by the defendant. Manifestly, this objection cannot be sustained 
in view of the particular facts disclosed by the record. 

Plaintiff also contended that the defendant had failed to comply with 
the warranty in that it had not returned the machine “free of charge to 
the place from whenee it was received.” The defendant, however, said: 
“The machine was delivered to me on the vard in front of my place. 
When I disconnected it I just pushed it out to the edge of the yard. It 
was delivered to me on the platform where it was run. I slid it off the 
platform. We notified them.” Obviously, this evideace was compe- 
tent to show the place of delivery. 

The record discloses no error of law warranting the overthrow of judg- 
ment, and it 1s approved. 


Affirmed. 


a) 
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DR. RALPH E. DEES v. G. P. APPLE. 
(Filed 27 February, 1985.) 


1. Ejectment B d—Issue of fraud is improperly submitted in action in 
summary ejectment. 

Where a verbal lease does not provide for its termination or reserve the 
right of reéntry for breach by the tenant of stipulated conditions in regard 
to maintenance and operation of the property, breach of such conditions 
cannot be made the basis for summary ejectment, C. 8&., 2365, and issues 
of fraud in procuring the lease and wilful breach of the conditions are 
erroneously submitted in the Superior Court upon appeal in such action, 
the action upon such issues being for the equitable relief of recision, and 
it not being permissible for a party to institute suit in summary eject- 
ment and substitute therefor on appeal to the Superior Court a suit for 
recision. 

2. Fraud A b— 

Breach of conditions relating to maintenance and operation of the prop- 
ertv by the tenant after he had gone into possession is no evidence of 
fraud in procuring the lease contract. 


3. Courts A c— 

While the jurisdiction of the Superior Court upon appeal from a munici- 
pal eourt which dees not require written pleadings is derivative, where 
equitable relief is demanded in the Superior Court written pleadings are 
required. 

4, Same— 

Upon appeal from a municipal court to the Superior Court the case 
must be tried in the Superior Court as instituted in the municipal court, 
and appellant may not change his cause of action upon appeal. 

5. Pleadings D a— 

Jurisdiction over the subject-matter of an action cannot be waived or 
conferred by consent, and objection to such jurisdiction may be made at 
any time during the trial, or even in the Supreme Court upon appeal. 

6. Courts B b: Ejectment B a-— 


The civil division of the municipal court of Greensboro is held to have 
jurisdiction of suits in Summary ejectment. 


Crviz action, before Clement, J., at March Term, 1934, of Guitrorp. 

The plaintiff brought an action against the defendant in summary 
ejectment in the civil division of the municipal court of the city of 
Greensboro. On the return day both parties appeared in said court. 
There were no written pleadings, but the plaintiff claimed ‘$200.00 for 
damages by reason of breach of contract and neglect of duties by ten- 
ant.” The defendant “denied lability.” “Judgment was rendered in 
favor of the plaintiff and against the defendant on 2 February, 1934, 
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for possession of the premises and for costs.”’ The defendant appealed 
to the Superior Court. 

The evidence tended to show that the plaintiff is the owner of a farm 
in Guilford County, and that on or about 1 Septembez, 1933, the de- 
fendant came to see him about renting the farm. Thereafter, on 4 Octo- 
ber, 1933, the plaintiff rented the farm to the defendant. The rental 
agreement as narrated by the plaintiff was substantially as follows: 
“Our agreement was that he must run himself. . . . I told him I 
would not take him out there unless he could run himself; . . . that 
I would expect him to work, . . . and that the only way we could 
ever do anything was for him to put all his time out there on my farm, 

that he was going there on a fifty-fifty basis, and that he was to 
return the work to me that I had already put out in making it possible 
to get the crop in. . . . He was to pay half the fertilizer bill. He 
was to pay half the oil and gas bill, that is, when he used the tractor. 
He was to keep up the machinery, and if there were any broken portions 
I was to replace them, but he was to do the labor and he was to put 
out the labor for the crop, and we were to go on a fifsy-fifty basis of 
what we make. In further consideration for his coming there he was 
to take care of the stock, . . . which he agreed to do just like he 
would if they were his own. I was to furnish the stock, but he was to 
take care of them and feed them. . . . We were to feed this stock 
out of common feeds we made on the farm, his and mine, and then any 
increase, like calves and pigs, he was to share on a fifty-fifty basis. 

All the proceeds were to be on a fifty-fifty basis. I had about 
forty-five acres tillable land. . . . He was to take orders how those 
things were to be put in, what should be put in, and how it should be 
put in, and where it should be put in, and what and hew much should 
be put in was to be ordered by me. . . . I instructed him to put 
200 pounds to the acre for all grains that he put in with the drill. 

I went out there and he said: ‘I got in that piece of rye” I 
said: ‘Where did you get your fertilizer from? ‘Well,’ he said, ‘I 
didn’t use any, you had such a good growth of peas on ix’ . . . He 
failed to feed the stock. He won’t take the grain there and feed them, 

and he has not watered them properly. He has torn down the 
horse trough. . . . My mules have lost a great deal of flesh, have 
fallen off from what I would say 100 to 200 pounds. He continued to 
run the tractor until he broke every sprocket and the drive chain was 
pulled off.” . . . The plaintiff further testified that the defendant 
had wasted and sold certain sweet potatoes that he had on the premises, 
and that he had needlessly cut down cedars and other valuable timber 
for wood, and failed to breed certain stock. 

There was further evidence that the defendant worked for the CWA, 
and thus failed to give his entire attention and time to the farm of the 
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plaintiff. There was other testimony offered by the plaintiff as to the 
failure of defendant to build certain fences on the premises. 

The defendant denied that he had breached the rental contract, and 
testified that he worked diligently on the farm, and that his wife and 
“two boys big enough to work helped me. We prepared a lot of oats 
ground, twenty-two to twenty-four acres, and . . . ten acres of 
wheat ground.” The defendant admitted that he did do some work with 
the CWA, because he had to have food and shoes for his family, but that 
he had never abandoned the farm, and had otherwise performed his 
agreement. 

The summons in ejectment was issued on 29 January, 1934, and judg- 
ment of the civil division of the municipal court of the city of Greens- 
boro was entered on 2 February, 1934. 

When the cause reached the Superior Court the following issues were 
submitted : 

1. “Did the plaintiff and the defendant enter into a contract, as 
alleged by the plaintiff?” 

2. “Was the execution of the said contract of the plaintiff with the 
defendant procured by the fraudulent misrepresentations of the defend- 
ant, as alleged by the plaintiff?” 

8. “If not, then did the defendant wilfully breach the contract with 
the plaintiff, as alleged by the plaintiff ?” 

4. “Ts the plaintiff the owner of and entitled to the immediate posses- 
sion of the land described, as alleged by the plaintiff?” 

The jury answered all the issues “Yes,” and from judgment that the 
plaintiff “is hereby given the right of immediate possession of his prem- 
ises, and he shall recover of defendant the cost of this action,” the de- 
fendant appealed. 


L. Herbin and Younce'dé Vounce for plaintiff. 
Thos. J. Hill for defendant. 


Brocpex, J. A landlord makes a verbal contract with a tenant to 
lease a tract of land for agricultural purposes. ‘The lease reserves no 
right of reéntry for condition broken and contains no provision to the 
effect that failure to perform covenants therein binding upon the lessee 
shall work a forfeiture of the lease. Before the term of the lease expires 
the landlord brings an action in summary ejectment in the civil division 
of the municipal court of the city of Greensboro. No written pleadings 
were filed and there was judgment “for possession of the premises, and 
for costs.” The defendant appealed to the Superior Court, and the 
return to the notice of appeal shows that “the plaintiff claimed $200.00 
for damages by reason of breach of contract and negligence of duties by 
tenant.” The defendant “denied liability.” In the Superior Court 


766 IN THE SUPREME COURT. [207 


DEES v. APPLE, 





issues as hereinbefore set out were submitted to a jury and answered as 
indicated. No written pleadings were filed in the Superior Court. 

Upon the foregoing epitome of facts the following questions of law 
arise: 

1. In such action of summary ejectment, was it proper to submit an 
issue of fraud ? 

2, Did the civil division of the municipal court of the city of Greens- 
boro have jurisdiction of the action ? 

The basis and scope of summary ejectment in actions between land- 
lord and tenant are established by C. S., 2365. The only section of said 
statute which could possibly fit the facts in the case at bar is subsection 
2, which provided: “When the tenant . . . has done or omitted 
any act by which, according to the stipulation of the .ease, his estate 
has ceased.” The lease or contract of rental disclosed by the record 
contains no stipulation automatically terminating the estate, for breach 
thereof, nor did such contract or lease reserve the right of reéntry. See 
Meroney v. Wright, 81 N. C., 390; Simmons v. Jarman, 122 N. C., 195, 
29.8. E., 382; Product Co. v. Dunn, 142 N. C., 471, 55 S. E., 299. 

When the case reached the Superior Court by appeal, the trial judge 
submitted issues of fraud and wilful breach of contract over the objec- 
tion of defendant. Manifestly, at this point the cause of action was 
immediately transformed into an action to rescind the contract. In the 
Superior Court issues arise upon the pleadings. C.S., 580. Further- 
more, there was no evidence of fraud in the procurement of the contract. 
According to the evidence, the defendant failed to do many things he 
had promised to do, but such delinquencies occurred after he went into 
possession of the land. 

Written pleadings are not required in the civil division of the munici- 
pal court of Greensboro, and of course the jurisdiction of the Superior 
Court was derivative. Nevertheless, when the plaintiff undertook in 
the Superior Court to ask for equitable relief, pleadings were necessary. 
Moreover, the result is that an action of summary ejectment in the civil 
division court becomes an action for recision, upon appeal, in the Supe- 
rior Court. Such procedure is not sanctioned by law. Therefore, the 
first question of law must be answered “No.” 

Jurisdiction over the subject-matter of an action cannot be waived 
or conferred by consent, and hence objection to such jurisdiction may be 
made at any time during the progress of the trial, and even for the first 
time in the Supreme Court. fealty Co. v. Corpening, 147 N. C., 618, 
618. E., 528; Provision Co. v. Daves, 190 N. C., 7, 128 5S. E., 593. 

An examination of the statute and amendments thereto, creating the 
elvil division of the municipal court of Greensboro, leads this Court to 
the conclusion that said court has jurisdiction of summary ejectment, 
and therefore the second question of law is answered “Yes.” 
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The analysis of the case reveals that the plaintiff instituted an action 
of summary ejectment in a court of competent jurisdiction. Upon ap- 
peal, the action of summary ejectment disappeared and a suit for re- 
cision was substituted. 

This cannot be done. The plaintiff must try the case he instituted. 

New trial. 





D. O. MOORE y. J. BRYAN WINFIELD. 
(Filed 27 February, 1935.) 


Malicious Prosecution A c—Conviction obtained by fraud in lower court 
is not conclusive evidence of probable cause. 


Plaintiff was convicted in the recorder’s court of larceny. On appeal 
to the Superior Court a nolle prosequi was entered. Plaintiff then insti- 
tuted this action for malicious prosecution in the Superior Court against 
the prosecuting witness in the criminal action, and introduced plenary 
evidence that the conviction in the recorder’s court was obtained by fraud 
upon false and perjured testimony secured by threats and promises of 
reward: Held, the conviction in the recorder’s court was not conclusive 
evidence of probable cause, and the question of whether defendant had 
probable cause to believe plaintiff guilty of the larceny as charged in the 
warrant sworn out by defendant was preperly submitted to the jury under 
correct instructions from the court, and testimony of a witness tending 
to show that the witness’ testimony in the trial in the recorder’s court 
was procured by intimidation is competent. 


APPEAL by defendant from Sinclair, J., and a jury, at October Term, 
1934, of Beavrort. No error. 

This is an action for malicious prosecution, brought by plaintiff 
against defendant. The following issues were submitted to the jury, 
and their answers thereto: “(1) Was the warrant offered in evidence, 
dated 23 June, 1923, maliciously sworn out by the defendant against 
the plaintiff, as alleged in the complaint? <A. ‘Yes’ (2) Was said 
warrant issued and sworn out by the defendant without probable cause 
of plaintiff’s guilt of the charge therein contained? A. ‘Yes’ (3) Ilas 
the action therein been terminated by a nolle pros. having been entered 
in the cause? UA. ‘Yes’ (4) What actual damages, if any, is plaintiff 
entitled to recover? A. $500.00. (5) What punitive damages, if any, 
is plaintiff entitled to recover? AL oo .. ? 

Judgment was rendered on the verdict in the court below. Defendant 
made many exceptions and assignments of error and appealed to the 
Supreme Court. The material oues and necessary facts will be set 
forth in the opinion. 
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H.C. Carter for plaintiff. 
Ward & Grimes for defendant. 


CrarKxson, J. At the close of plaintifi’s evidence and at the close of 
all the evidence the defendant, in the court below, made motions for 
judgment as in case of nonsuit. C. 8., 567. The court below over- 
ruled these motions, and in this we can see no error. The question 
presented: Is the conviction of the defendant in a criminal action in a 
lower court procured by the prosecuting witness upon evidence known 
to him to be perjured conclusive evidence of probable cause? We think 
not, under the facts and circumstances of this case. 

The plaintiff in his complaint alleges: “That not only was said war- 
rant sworn out maliciously and without probable cause of plaintiff’s 
guilt, but such evidence against plaintiff as was produced in the trial 
of the cause in said recorder’s court was untrue, and was secured by the 
defendant herein by threats, intimidations, and promises of rewards to 
the witnesses so testifying, as plaintiff is advised, believes, and alleges.” 

The plaintiff was tried in the recorder’s court for Washington, Long 
Acre, Chocowinity, and part of Bath townships, in Beaufort, North 
Carolina (chapter 74, Public-Local Laws of North Carolina, 1911, sub- 
section D of section 7), for the larceny of about two bags of oats (in 
the warrant it was alleged two tons). Defendant employed counsel to 
prosecute plaintiff in the recorder’s court. 

On the trial plaintiff was found guilty, and it was ordered and ad- 
judged that he be confined in the common jail of Beaufort County for 
sixty days, to be assigned to work the roads; judgment to be suspended 
upon $25.00 fine, and costs. 

The recorder’s court had final jurisdiction of the accion. Plaintiff 
appealed to the Superior Court, and when the action was called for trial 
at the April (Special) Term, 1933, of the Superior Court of Beaufort 
County, the State, through its solicitor and counsel representing the 
defendant, stated in open court that the prosecution was unable to make 
out a case against the defendant upon the charge laid against him, and 
thereupon the State took a nolle prosequi in said action, and the same 
has been terminated. 

The main question on this appeal is the exception and assignment of 
error made by defendant, which cannot be sustained, to the charge of 
the court below, as follows, in parentheses: “I charge you further, if 
you believe from the evidence that the defendant caused the warrant 
mentioned in the complaint to be issued against the pla:ntiff, and that 
plaintiff upon his trial before the recorder on said wavrant was con- 
victed in the recorder’s court, such conviction is conclusive evidence of 
probable cause, and you would answer the second issue ‘No’ (unless you 
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further find from the evidence that the defendant procured the convic- 
tion of the plaintiff in said recorder’s court by means of evidence known 
to said defendant to be false, or that such conviction was procured 
through fraud of the defendant; and, if you find that plaintiff’s con- 
viction was procured by means of evidence known to the defendant to be 
false, then it is for the jury to say upon all the evidence whether the 
defendant had probable cause to believe plaintiff guilty of the larceny 
of the oats, as charged in the warrant sworn out by the defendant).” 

In Williams v. Woodhouse, 14 N. C., 257 (259), we find: “When an 
action is brought for a malicious prosecution, it 1s indispensable that the 
plaintiff should not only show forth the record of the prosecution, but 
also, by the same record, his acquittal of the charge made against him. 
2 Stark. on Evidence, 906. If he cannot do this, he must fail in his 
action. So, likewise, must he fail if he shows forth a record which 
shows a verdict and judgment of conviction. That judgment 1s evidence 
of his guilt whilst ct is in force. . . . The plaintiff certainly con- 
fines himself to very narrow limits. He suffered under that judgment, 
but he admits its legality.’ (Italics ours.) Spillman v. Williams, 91 
N.C., 483 (487); Sledge v. Ellzott, 116 N. C., 712 (716). 

In Overton v. Combs, 182 N. C., 4 (8-9), the following observations 
are made: ‘This, however, was because of alleged irregularity, and in 
neither of these subsequent orders nor in other portions of the record 1s 
there an entry or ruling that challenges or purports to challenge the 
facts established by the verdict, or which militates or weakens its force 
and effect on the question of probable cause. There are courts of the 
highest respectability and learning which hold that where a verdict and 
judgment has been set aside for fraud, collateral to the principal cause 
of action, and more especially where it is of such a nature as to have 
deprived the original defendant of his opportunity to disclose his case, 
such an action will prevent the operation of the principle to which we 
have adverted. See a learned discussion of this subject in Crescent 
City Livestock v. Butchers’ Union, 120 U. S§., 141-149, ef seg.; 18 R. C. 
L., title, Malicious Prosecutions, sees. 21 and 27. Others, going further, 
have held that the position may be made available on allegations of such 
fraud with adequate proof to support them. But neither of these posi- 
tions are open to plaintiff on the present record where, as stated, the 
former judgment was disturbed on the ground of irregularity only.” 

In the present action the plaintiff appealed from the conviction in the 
recorder’s court to the Superior Court, and a nolle prosequi was entered 
in that court, and the action terminated. 

In 2 Freeman on Judgments (5th Ed.), part see. 655, p. 1881, speak- 
ing to the subject: “And the record of plaintiff’s conviction is doubt- 
less conclusive evidence against him, in an action for malicious prosecu- 
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tion resulting in probable cause, particularly where it was based upon 
a plea of guilty. This effect of such conviction continues in some of 
the states, though a new trial has been granted or the judgment reversed 
upon appeal; in others, such conviction, after being set aside upon ap- 
peal, or by the granting of a new trial, is prima facie evidence only of 
the existence of probable cause; while in others it remains conclusive 
evidence, unless shown to have been procured by artifice or fraud.” 

We think the great weight of authority is to the effect that a convic- 
tion and judgment in a lower court is conclusive, but if not sustained on 
appeal, it can be impeached for fraud or other unfair means in its pro- 
curement. 

In Haddad v. Chesapeake & O. Ry. Co., 77 West Va., 710, the matter 
is carefully considered, citing a wealth of authorities, it is there held, in 
substance: A judgment of conviction for larceny, although reversed on 
writ of error, and the accused discharged from further prosecution on 
remand of the case, is conclusive evidence of probable cause for believ- 
ing the accused guilty of the offense charged to him, un.ess the convic- 
tion was procured by fraud; and on plaintiff in an action for malicious 
prosecution devolves the duty of averring and by convincing proof show- 
ing such fraud or other undue means. 

We think the allegation in the complaint and the evidence fully suffi- 
clent to support the charge of the court below. We see no error in the 
court below refusing defendant’s prayer for special instruction. 

From the view we take of the law in this action, the following excep- 
tion and assignment of error made by defendant cannot be sustained: 
“Error is assigned to the admission of the testimony of W. A. Smith, 
where he said that defendant told him if Moore beat him in the recorder 
trial, it would ruin him, and, ‘I can’t make you go before the court and 
do that, but I can make you wish you had done it,’ and where he, there- 
fore, said that he was induced by Winfield to swear to a lie in the re- 
corder’s court.” 

The judge of the recorder’s court was the trier of the facts. It is not 
a question “that the court was controlled by that false testimony.” 
The question before the court was whether the evidence was true or 
false. The recorder found the evidence true, and convicted and pro- 
nounced judgment on the defendant, and on appeal there was a nolle 
prosequt taken in the Superior Court. In this case it was shown by 
plenary evidence that the evidence upon which plaintiff was convicted in 
the recorder’s court was false and perjured, and secured by threats, 
intimidations, and promises of reward—or otherwise through fraud. 

We see no prejudicial or reversible error in the trial of the court 
below. 

No error. 
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FLORENCE GRAY BLADES v. WILMINGTON TRUST COMPANY, EXeEcv- 


1. 


Ot 


TOR AND TRUSTEE UNDER THE WILL OF CHARLES G. BLADES, DECEASED, 
AND EZEKIEL BLADES Et aL., BENEFICIARIES UNDER SAID WILL. 


(Filed 27 February, 1935.) 


Appeal and Error F a— 
Findings of fact by the court under agreement may be challenged by 
exceptions to the evidence upon which such facts were found. 


Evidence H b—Testimony objected to in this case held competent as 
a part of the res gestae. 

Testimony of disinterested witnesses as to statements made by the grantee 
at the time of the preparation of the deed, relating to the intent of the 
parties in respect thereto, is Ae?d@ competent as a part of the res geste 
in this action to set aside the deed, for that it was never delivered with 
intent to pass title, the grantee haying died prior to the institution of 
the action. 

Evidence H c— 

Testimony of disinterested witnesses as to declarations made by deced- 
ent against his interest while in possession of the land in controversy is 
competent as against those claiming under decedent. 


. Appeal and Error F a— 


An exception to the judgment as rendered presents the single question 
of whether the facts found support the judgment. 


Deeds and Conveyances A e—Delivery of deed to grantee must be made 
with intent to pass title in order to be effective. 

The trial court found upon competent supporting evidence that grantor 
executed the deed in question to her husband upon a nominal considera- 
tion, that the deed was found among the husband's papers after his death 
in a sealed envelope with a notation thereon in his handwriting that it 
was not to be used unless he survived his wife, the grantor, and that the 
deed was not filed for registration until more than four years after its 
execution, that the husband and wife moved into the dwelling-house on 
the Jand and remained there until his death, that the wife, the grantor, 
listed the land for taxes the first year, and that thereafter the husband, 
the grantee, listed the land in his wife's name, and that the wife paid the 
taxes for each year, and that on numerous oceasions after the execution 
of the deed the husband stated the land belonged to his wife: Held, the 
findings of fact support the judgment of the court setting aside the deed 
in the wife’s action for this relief, it being necessary for a valid delivery 
of a deed to the grantee that the delivery be made with the present inten- 
tion of passing title to the grantee. 


6. Appeal and Error J g— 


Where a judgment declaring a deed invalid is sustained on appeal on 
one theory, another theory of invalidity advanced by plaintiff need not be 
considered. 


772 IN THE SUPREME COURT. [ 207 


BLADES wt. TRuST Co. 





AppeaL from Moore, Special Judge, at October Term, 1934, of Pas- 
quoTank. Affirmed. 

This is a civil action to remove a cloud from the title of the plaintiff 
to certain lots and parcels of land in Elizabeth City by having an 
alleged deed from the plaintiff to her late husband declared null and 
void. The case came on to be heard at term time, when and where trial 
by jury was waived by the parties, and the court heard the evidence, 
found the facts, reached conclusions of law (C. S., 568-569), and ren- 
dered judgment in favor of the plaintiff, from which the corporate 
defendant appealed to the Supreme Court, assigning errors. 


J. M. Broughton for Wilmington Trust Company, defendant ap- 
pellant, 
Thompson & Wilson for plaintiff appellee. 


Scurenck, J. The plaintiff in this action, while admitting that the 
alleged deed, which she introduced for the purpose of attack, was regu- 
lar in form, signed by her, and physically passed to the grantee therein, 
contends that there was never such a delivery of said alleged deed as 
was necessary to a transmutation of title. The defendant, on the con- 
trary, contends that there was a valid delivery of said alleged deed, and 
that by reason thereof title to the land described therein is now vested 
in it, as trustee under the will of the grantee. 

Upon these adverse contentions, there arises the following question: 
Did the alleged deed pass from the possession and contro] of the grantor 
(the plaintiff) to that of the grantee (the defendant’s testator) with the 
intent at the time that the title should pass, or that the instrument 
should become effective as a conveyance? 

The court found substantially the following facts: (1) That H. C. 
Foreman and wife, on 12 September, 1929, conveyed the property in- 
volved to the plaintiff, and she, simultaneously therewith, executed the 
alleged deed; (2) that the land described therein was werth from eight 
to ten thousand dollars at the time said alleged deed was executed, and 
if any consideration passed from the grantee to the grantor at the time 
it was nominal and very inadequate; (3) that said alleged deed was dated 
12 September, 1929, and was not filed for registration till 5 December, 
1933; (4) that subsequent to the death of the grantee, the defendant’s 
testator, the said alleged deed was found by the defendant in a sealed 
envelope in the safe deposit box of the testator, with the following nota- 
tion, in the handwriting of the testator, on said envelope: ‘Deed from 
Florence to me, to be used should I survive her. Should I die first, it 
remains hers to do as she desires, to sell it if she desires. C. G. Blades”; 
(5) that the plaintiff and her husband moved into the dwelling-house on 
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the land described in said alleged deed on 8 October, 1929, and lived 
there till the death of her husband, C. G. Blades, on 19 December, 1932, 
(6) that the plaintiff listed the land described in said alleged deed in 
her name for the year 1930; and during the years 1931 and 1932 the 
testator listed said land in the name of his wife, the plaintiff, and he 
himself signed the tax abstracts; (7) that at all times after the execu- 
tion of said alleged deed the plaintiff has paid the city and county taxes 
on said land, namely, for the years 1929, 1930, 1931, and 1932; and (8) 
that after the execution of said alleged deed the defendant’s testator, on 
numerous occasions, made the statement that the land described therein 
belonged to and was owned by his wife. 

Upon the foregoing findings of fact, the court adjudged that the paper- 
writing alleged to be a deed from Florence Gray Blades to C. G. Blades, 
dated 12 September, 1929, and recorded on 5 December, 1933, in Deed 
Book 82, page 564, of the records of Pasquotank County, be set aside and 
eanceled, and that the claims of the defendant be declared null and void. 

To the judgment as rendered the defendant in apt time noted an 
exception, and aside from several exceptions to the admission of and 
failure to strike out certain evidence, no other exceptions appear in the 
record. Since there are no exceptions to the findings of fact, the judg- 
ment must be affirmed, if it is supported by such findings, Wilson v., 
Charlotte, 206 N. C., 856; unless the exceptions to the evidence upon 
which said facts were found were well taken. 

Defendant’s Exceptions 1 to 13 relate to testimony of witnesses as to 
statements alleged to have been made by the deceased, the grantee in the 
alleged deed, at the time of the preparation thereof and at various times 
subsequent thereto. All of the testimony made the bases of exceptive 
assignments of error was elicited from disinterested witnesses. That 
portion of such testimony relating to statements made by the grantee at 
the time of the preparation of said alleged deed was competent as a 
part of the res geste. “Declarations, to become part of res geste, must 
be made at the time of the act done, and must be such as are calculated 
to unfold the nature and quality of the facts they are intended to ex- 
plain, and so to harmonize with them as obviously to constitute one 
transaction. In other words, they must be contemporaneous with the 
act and must be consistent with the obvious character of the act. 
1 Greenleaf Evidence, sec. 108, note 1.” Harper v. Dail, 92 N, C., 394. 
That portion of such testimony relating to statements made by the 
grantee subsequent to execution of said alleged deed was competent 
against the defendant, since it claims under said grantee, who was in 
possession when he made the declarations against his interest and in 
disparagement of his title. “It has been frequently held, too, that 
where declarations are made by one in possession of land, characterizing 
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or explaining his claim of ownership or in disparagement of his own 
title, they are competent as evidence not only against the declarant, 
but against all claiming under him.” Shaffer v. Gaynor, 117 N. C., 15. 

The sole remaining exception, No. 14, is to the judgmert as rendered, 
and raises the single question as to whether the facts as found support 
the judgment of the court. We hold that these facts do sustain the con- 
clusion of law that there was never a delivery by the grantor (the 
plaintiff) to the grantee (the defendant’s intestate) of the alleged deed 
with the intent at the time that the title should pass, or that the instru- 
ment should become effective as a conveyance. The law apposite to 
this case is clearly set forth by Wr. Justice Hoke in the ozten cited case 
of Gaylord v. Gaylord, 150 N. C., 222, in the following words: “It is a 
familiar principle that the question of the delivery of a deed or other 
written instrument is very largely dependent on the intent of the parties 
at the time, and is not at all conclusively established by the manual or 
physical passing of the deed from the grantor to the grantee. As said 
by this Court in Waters v. Annuity Co., 144 N. C., 670, ‘The fact that 
a policy in a given case has been turned over to the insured 1s not con- 
elusive on the question of delivery. This matter of delivery is very 
largely one of intent, and the physical act of turning over a policy 1s 
open to explanation by parol evidence.’ And the authorities are uni- 
formly to the effect that, in order to be a valid delivery, the deed must 
pass from the possession and control of the grantor to that of the 
grantee, or to someone for the grantee’s use and benefit, with the intent 
at the time that the title should pass or the instrument become effective 
as a conveyance.” 

As we sustain the judgment of the Superior Court upon the theory 
that there was never a valid delivery of the alleged deed, it would be a 
work of supererogation to discuss whether the paper-writing, if it had 
been delivered, would have been void as a deed of gift, since it was not 
registered within two years after the making thereof. C. 8., 8315. 

Affirmed. 





CITY OF LEXINGTON v. HOME INDEMNITY COMPANY. 
(Filed 27 February, 1935.) 


1. Insurance S a—Policy held to cover injuries to third persons in prosecu- 
tion of business operations and not in maintenance of property. 


Plaintiff municipality was covered by a policy of indemnity insurance 
against injuries to third persons during the progress of business opera- 
tions of the municipality in connection with its water-works and other 
municipal activities. A third person was injured when he stepped on a 


N.C.] SPRING TERM, 1935. T75 


LEXINGTON vt. INDEMNITY Co. 


storm sewer near a sidewalk in the city, and the city paid him damages 
under a consent judgment, and sought to recover the amount thereof from 
the insurer. There was no evidence that at the time of the accident the 
city was engaged in any business operations at the storm sewer: Held, 
the injury was not covered by the policy, maintenance of equipment and 
structures of the city not being covered by the policy, either by express 
language or by reasonable implication. 
2. Insurance E b—— 


While a policy of insurance will be construed liberally in favor of 
insured, it cannot be enlarged beyond its plain provisions and reasonable 
implications, 

3. Insurance S c—Insurer's request for extension of time to file answer 
held not to bind insurer to pay judgment against insured. 

Insurer in a policy of indemnity insurance was advised by insured of 
an action for personal injury brought against insured. Insurer requested 
and obtained an extension of time for filing answer, but thereafter denied 
liability under the policy, and insured defended the suit and thereafter 
entered a consent judgment therein: Held, the request for an extension 
of time did not bind insurer to the payment of the judgment rendered 

gainst insured, insurer not being a party to the suit, and the request for 
extension of time having been made on behalf of insured. 


Civiz action, before Clement, J., at May Civil Term, 1934, of 
Davipson. 

On or about 11 March, 1932, R. L. Green brought suit against the 
eity of Lexington, alleging that on 18 November, 1931, while walking 
along First Avenue in said city, on his way to his office, he stepped off 
the sidewalk to examine some maple trees growing and being about eight 
feet from the sidewalk. Jlis purpose was to examine these trees to 
ascertain if there were any borers or bugs thereon. The line of maple 
trees extended for some distance along the avenne and there was a 
space of about eight feet between the trees and the sidewalk on which 
plaintiff was walking. When plaintiff stepped off the sidewalk into 
this space to examine the trees he stepped upon a storm sewer or basin, 
which he alleged was defective, causing him to fall and sustain serious 
and permanent injuries. 

At the time the city had a policy of indemnity issued by the de- 
fendant in this action, indemnifying the municipality for damages 
for bodily injuries. A copy of the summons and complaint in the action 
was sent to the defendant. Thereafter, the attorneys for the indemnity 
company requested the attorney for the plaintiff Green an extension of 
time “of thirty days to file an answer to the complaint of plaintiff.” 
This extension of time was granted. Thereafter, on 31 March, 1932, 
the indemnity company notified the city of Lexington that it would not 
defend the Green suit for the reason that the indemnity policy did not 
cover the injury. 
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The city of Lexington filed an answer in the cause, and the case pro- 
ceeded to trial. At the February Term, 1934, a judgment was entered 
by consent, In which it was deerced that the plaintiff reeover judgment 
against the defendant city of Lexington for the sum of $1,000, and the 
costs of this ease, etc. The attorneys for both parties assented in writing 
to the judgment. 

Thereafter, on 80 March, 1934, the city of Lexingtor. instituted the 
present action against the indemnity company to recove: $1,000 it had 
paid by virtue of the judgment to Green, and also to vecoyer counsel 
fees paid in defending the Green htigation. The inderanity company 
filed an answer denying liability to the plaintiff upon the following 
grounds: 

1. That no written notice had been given, as required by the policy 
of indemnity. 

2. That the policy of indemnity did not cover the injury sustained 
by Green. 

3. The pohey provided that no action would lie against the company 
unless brought within two years after the ascertainment of the loss by 
agreement of the parties or “by judgment against the assured after a 
trial of the issues.” 

The policy was introduced in evidence, and it provides for payment 
of damages resulting from bodily injuries “by any person or persons 
not employed by the assured while within or upon the premises de- 
scribed in Special Condition 4, . . . or while otherwise about the 
work of the assured, and caused by reason of and during the progress 
of business operations described in Special Condition 4.” Special Con- 
dition 4 referred to is substantially as follows: 

(a) “Electric light and power companies—all operations,” ete. 

(b) “Water works—all operations,” ete. 

(c) “Street cleaning—ineluding drivers’ helpers and chauffeurs’ 
helpers.” 

(d) “Garbage collecting—refuse and ashes,” ete. 

The evidence tended to show that the catch basin causing the injury 
to Green was designed to catch rain water falling on the street, and “to 
keep big trash from going in.” It was cleaned out when trash had 
accumulated by the street force of the city, and is situated two or three 
feet from the sidewalk. It was maintained and operated by the city 
and the street-cleaning and garbage-collecting departments were charged 
with the duty of cleaning the streets and carrying away accumulated 
trash. The catch basin had been installed for a substantial period of 
time before the injury to Green, and was also used by the water and 
hight department of the city for draining hydrants. The plaintiff 
Green in his testimony said: “I settled with the city of Lexington. I 
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received $1,000 in that, and that provision was that 1f the city was not 
covered by this policy, I was to reimburse them with $350. That was 
my offer to the city of Lexington, and they accepted it. . . . I got 
$1,000 and paid my attorney, but I was to get $500 in the event the 
insurance company did not have to pay.” 

At the conclusion of the evidence the trial judge sustained the motion 
of nonsuit, and the plaintiff appealed. 


P.V. Critcher and D. L. Pickard for plaintiff. 
Don A. Walser for defendant. 


Brocpen, J. The determinative questions of law are: 

1. Does the indemnity policy cover the injury sustained by R. L. 
Green ? 

2. Did the request of defendant’s attorney for an extension of time to 
file answer in the Green suit constitute a general appearance in the 
litigation, and thus bind the defendant to the payment of the judgment 
rendered ¢ 

The policy of indemnity covered bodily injuries “by any person or 
persons not employed by the assured while within or upon the premises 
described in Special Condition 4, . . . or while otherwise about 
the work of assured, and considered by reason of and during the progress 
of business operations described in Special Condition 4.” Special Con- 
dition 4 covered: (a) “Electric light and power companies—all oper- 
ations,” ete.; (b) “water works—all operations,” etc. The coverage for 
bodily injury to one not employed by the city was limited to such per- 
sons as were “about the work of the assured and caused by reason of 
and during the progress of business,” etc. The evidence disclosed that 
neither the water works department nor light department of the city 
was engaged in any “business operation” at the time Green was injured. 
An examination of the wording of the policy does not lead this Court 
to the conclusion that said policy, either by express language or by 
reasonable implication, undertook to cover the maintenance of the 
equipment and structures of the city. While, of course, policies of 
insurance must be construed liberally in favor of coverage, the law does 
not permit a new contract to be made for parties in the guise of hberal 
construction. Therefore, the first question of law is answered in the 
negative. 

In considering the second question of law, it is well settled that a 
request for time, made by a party to an action, nothing else appearing, 
constitutes a general appearance and waives irregularity or lack of 
service of process. Moreover, if a party makes a general appearance in 
a cause, he will be bound by the orders aid decrees of the court duly 
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made therein. Cook v. Bank, 129 N. C., 149, 39 S. E., 746; Scott v. 
Life Association, 187 N. C., 515, 50 S. E., 221. 

In the case at bar, however, the indemnity company was not a party 
to the suit of k. L. Green v. City of Lexington. It was not named in 
the summons. The policy of insurance stipulated that the defendant 
would make investigations and defend actions brought against the as- 
sured, the city of Lexington. Manifestly, when the attorneys for the 
defendant requested an extension of time to file answer to the complaint, 
such request was made for and in behalf of the city of Lexington. 
Moreover, as the defendant was not a party to the suit, the principles of 
law applicable to parties would not be available as a means of imposing 
hability upon the defendant for failure to pay the Green judgment. 

Affirmed. 





J. C. GRIMES et ar. v. LIZZIE GRIMES, ANNIE G. GRIMES, GuarpIANn or 
WILLIAM PALMER GRIMES, MInor, ET AL. 


(Filed 27 February, 1935.) 


1. Descent and Distribution B g—Adopted child may inherit only from 
adoptive parent, and may not inherit through such parent from such 
parent’s ancestors, 

A child, upon the death of his mother, was adopted for life by his 
mother’s brother. Thereafter the child’s maternal grandfather died intes- 
tate, but the child’s adoptive father predeceased his grandfather: Held, 
the child is not entitled to represent his adoptive father as an heir at 
law in the distribution of his grandfather’s estate, since such inheritance 
would depend upon Public Laws 1983, ch. 207, sec. 5, amending C. S., 185, 
and the statute gives the adopted child the right to inherit only from the 
adoptive parent and does not give him the right of representation in in- 
heriting through such adoptive parent as an heir general, nor is this 
result effected in the instant case by the fact that the child is of the blood 
of the grandfather, since his right of inheritance by virtue of his blood 
relationship with the grandfather is fulfilled by his inheritance of his 
proportionate share with his other brothers and sisters as a representa- 
tive of his deceased mother. 

2. Same— 

Public Laws 1933, ch. 207, sec. 5, amending C. S., 185, providing that 
an adopted child may inherit from its adoptive parent, being in deroga- 
tion of the common-law canons of descent, must be strictly construed so 
as not to confer any right not clearly given. 


Tus is a special proceeding begun before the clerk of the Superior 
Court of Davidson County for the purpose of allotting dower. Upon 
answers duly filed certain issues were raised, and from judgment ren- 
dered by the clerk the defendant Annie G. Grimes, as guardian of 
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William Palmer Grimes, appealed to the Superior Court, and the cause 
eame on to be heard at the September Term, 1934, of Davinson, before 
Alley, J. 

The agreed facts are substantially as follows: 

T. J. Grimes died intestate, 7 August, 1933. There was born to him 
by his first marriage five (5) children, namely, J. C. Grimes, W. T. 
Grimes, Paul I. Grimes, Mrs, Lena Grimes Palmer, and Mrs. W. L. 
Cripliver. Mrs. Palmer died prior to her father, the intestate, and left 
surviving her six (6) children, as follows, Thomas Palmer, Elizabeth 
Palmer, J. B. Palmer, Jr., Albert Palmer, Sarah Palmer, and Wilham 
Palmer (Grimes). 

W. T. Grimes died intestate and without issue on 4 July, 1931. Prior 
to his death, to wit, on 16 August, 1924, he, along with his wife, Annie 
G. Grimes, adopted for life William Palmer, infant son of his deceased 
sister, Mrs. Lena Grimes Palmer, and a grandson of T. J. Grimes. 

At the time of the death of T. J. Grimes he was survived by his chil- 
dren: J.C. Grimes, Paul I. Grimes, Mrs. W. L. Cripliver, and by the 
heirs at law (children) of Mrs. Lena Grimes Palmer, his deceased 
daughter, and by his second wife, Lizzie Grimes. 

The judgment of the Superior Court adjudged that William Palmer 
Grimes, minor, Js not entitled to inherit or share in the estate of T. J. 
Grimes, deceased, as the adopted son of W. T. Grimes, deceased, and 
that the only interest and share of the said Wilham Palmer Grimes in 
the estate of T. J. Grimes is the mterest and share to which the said 
William Palmer Grimes is entitled as one of the grandchildren of the 
said T. J. Grimes, deceased, which share is by descent through Lena 
Grimes Palmer, mother of the said William Palmer Grimes and daugh- 
ter of T. J. Grimes, deceased. To this judgment Annie G. Grimes, the 
guardian of Wiliam Palmer Grimes, appealed to the Supreme Court, 
assigning errors. 


Don A. Walser and Stahle Lynn for Annie G. Grimes, guardian of 
William Palmer Grimes, appellant. 

Martin & Brinkley for J. C. Grimes, Paul I, Grimes, and Mrs. W. L. 
Cripliver, appellees. 

Phillips & Bower for Inzzie Grimes, appellee. 

W. L. Mann for J. B. Palmer, guardian of Thomas Palmer, Hlizabeth 
Palmer, J. B. Palmer, Jr., Albert Palmer, and Sarah Palmer, appellees, 


Scnencx, J. This appeal presents the following question: Does an 
adopted child for life inherit that portion of the estate of his natural 
grandfather which his adoptive father, who died intestate, would have 
inherited as a son had he not predeceased said grandfather? We think 
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a negative answer is found in the construction of Public Laws 1938, 
ch. 207, sec. 5, amending C. S., 185, the pertinent portion of which is as 
follows: “Such order granting letters of adoption, when made, shall 
have the effect forthwith to establish the relation of parent and child 
between the petitioner and the child during the minority, or for the life 
of such child, according to the prayer of the petition, with all the duties, 
powers, and rights belonging to the relationship of parent and child, and 
in case the adoption be for the hfe of the child, and the petitioner die 
intestate, such order shall have the further effect to enable such child to 
inherit the real estate and entitle it to the personal estate of the petitioner 
in the same manner and to the same extent such child would have been 
entitled to 1f such child had been the actual child of the person adopt- 
ING Ite aw. a 

The adoption of William Palmer Grimes by W. T. Grimes, now 
deceased, and his wife, Annie G. Grimes, was for life, and the relation- 
ship of parents and child was established. Under this relationship the 
adopted child inherited the real estate and was entitled to the personal 
estate of W. T. Grimes upon his death, in the same manner and to the 
same extent as he would if he had been the actual child of the adoptive 
father. 

However, since the statute is in derogation of the cornmon law and 
works a change in the canons of descent, it must be construed strictly 
and not so as to enlarge or confer any rights not clearly given. The 
statute gives no power to the adopted child to inherit through the adop- 
tive parent, or from any source other than the “estate of the petitioner.” 
The statute limits the right to inherit to the property of the adoptive 
parent, and it cannot be construed to give the adopted child the right 
to inherit from his father’s ancestors or other kindred, or to be a 
representative of them. By the adoption the child is not made issue 
or heir general, nor is he made the kin of the kindred of the adoptive 
parent. The effect of the adoption is simply to create a personal status 
between the adoptive parent and the child adopted, so that the adopted 
child may inherit from the adoptive parent such estate of the adoptive 
parent as such parent, during his lifetime, might voluntarily have given 
to such child. 

The right to inherit property by reason of blood kinship is a natural 
one. The right to inherit property created by adoption is an artificial 
one. The status established by adoption proceedings is a contractual 
status, and while one may assume the status of a father to a stranger if 
he so desires, he cannot impose upon his kindred the status of kinship 
to such stranger. Adoption is ‘a judicial act, creating between two 
persons certain relations, purely civil, of paternity and filiation.” 
Black’s Law Dictionary. 
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The act of adopting a child is a contract into which one may enter 
with those having the lawful custody of a child, and is an agreement 
personal to him who assumes its habilities, and while he may have a 
perfect right to bind or obligate himself to make a child his heir, he has 
no power, in law or in morals, to extend this right so as to effect the 
estate of strangers who are not parties to the contract, and who never 
in any way consented that their property might be diverted from the 
natural course of descent. While the statute gives to the adopted child 
the right to inherit the real estate and to share in the personal estate 
of the adoptive parent, it leaves the adopted child in the same relation- 
ship to all others as he occupied before the adoption. “The law cannot, 
and does not purport to, do the work of nature and create one a child 
who by nature is a stranger.” Tuiffany’s Persons & Domestic Relations 
(2d Ed.), p. 244. 

We think the reasoning in Hdwards v. Yearby, 168 N. C., 663, and 
in Love v. Love, 179 N. C., 115, is apposite to this case, and that the 
weight of authority in other jurisdictions supports our conclusions. 

We have given due consideration to but cannot concur in the argu- 
ment advanced by his counsel that the appellant, William Palmer 
Grimes, being a natural grandson of the intestate, T. J. Grimes, and 
therefore of the same blood, has a right to inherit as an adopted son of 
the intestate’s deceased son that he would not have possessed had he 
been a stranger to the blood. Any right to inherit which the appellant 
has by virtue of being of the same blood of the intestate is fulfilled when 
he inherits, with his brothers and sisters, his proportionate share of the 
interest his mother would have inherited from the intestate had she not 
predeceased him. When the appellant asserts his right to inherit as a 
natural child of his mother he does so by virtue of the blood and the 
eanons of descent, but when he asserts his right as an adopted child of 
his uncle he does so, not by virtue of the blood, but solely by virtue of 
the statute. The statute makes no distinction between adopted children 
who are of the same blood and adopted children who are strangers to 
the blood, and, therefore, the fact that the appellant is of the same blood 
as the intestate gives to him as an adopted child no right to inherit not 
possessed by any other adopted child. 

We conclude that the appellant, by virtue of his adoption, inherits 
no interest in the estate of his intestate grandfather, but inherits only 
his proportionate share of the interest his mother would have inherited 
had she not predeceased said intestate, and, therefore, the judgment of 
the Superior Court should be 

Affirmed. 
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T. B. KING v. G. W. WARD, Trapine as PITT GIN COMPANY, ET AL. 
(Filed 27 February, 1935.) 


Nuisance A b—Judgment for plaintiff in this action for private nuisance 
in operation of cotton gin is upheld. 


Plaintiff brought suit alleging defendant maintained a private nuisance 
in the operation by defendant of a cotton gin on property near plaintiff's 
dwelling. The trial court charged the jury, upon competent evidence, in 
effect that the ordinary, careful, and reasonable operation of a business 
which is not in itself a nuisance creates no liability to adjacent property 
owners, but that liability would attach only upon its negligent and un- 
reasonable operation and maintenance: Held, the judgment upon the 
jury's verdict in plaintiff's favor must be affirmed on appeal. 


Crvin action, before Daniels, J., at February Term, 1934, of Pitt. 

The plaintiff lives in the town of Farmville, at the corner of Horne 
Avenue and Moore’s Lane. Across the street, about 50 “eet from plain- 
tiff’s residence, the defendant constructed a cotton gin. The plaintiff 
offered evidence tending to show that during the ginning season crowds 
of customers of the gin began to gather in and about the premises and 
upon the street; that teams stood in the street from about three o’clock 
in the morning until as late as one o’clock at night, and that the drop- 
pings from these teams created noisome odors, and that the teams were 
fed in the street, and as a result hay and fodder were continually blown 
across his premises. There was further evidence to the effect that the 
defendant at the time complained of had no toilets upcn the premises, 
and that his customers used plaintiff’s “back yard and woodpile to dump 
their refuse.” Flies accumulated and the constant flow of hnt and dust 
from the cotton gin covered plaintiff’s house and furniture and furnish- 
ings. There was further evidence that the gin caused a vibration which 
affected plaintiff’s house. There was other evidence of annoyance and 
inconvenience. 

The following issues were submitted to the jury: 

1. “Did the manner in which the defendant’s gin was operated, its 
location, and environment constitute a nuisance, as alleged in the com- 
plaint ?”’ 

2. “If so, has the plaintiff been damaged by reason of said nuisance, 
as alleged in the complaint ?” 

3. “What damages, if any, is the plaintiff entitled tc recover of the 
defendant ?”’ 

4, “Flas the defendant continued to operate said cotton gin in such a 
manner as to constitute a’ nuisance from the date alleged up to the 
present time, as alleged in the complaint ?”’ 

From judgment upon the verdict the defendant appealed. 
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Harding & Lee and John Hill Paylor for plaintiff. 
R.T. Martin and J. B. James for defendant. 


Brogpen, J. What liability does the law impose upon the owner and 
operator of a private business with respect to the rights of others in the 
vicinity, and affected by such operation ? 

The trial judge instructed the jury in part as follows: 

“A private nuisance is an act done unaccompanied by an act of tres- 
pass, which causes a substantial prejudice to the hereditaments, corpo- 
real or incorporeal, of another; that is, to its proper rights and to its 
enjoyment. The term nuisance, in law, means annoyance, anything that 
works hardship, inconvenience, or damage, or which essentially inter- 
feres with the enjoyment of life or property. . . . It was the duty 
of defendant in putting up a gin there to put up a gin that would not 
be likely in its operations to injure his neighbors or to constitute a 
nuisance, and he testifies that that 1s what he did, and he and his wit- 
nesses testify that it has not constituted a nuisance. . . . So, then, 
you have a clear-cut idea here as to whether or not the operation of the 
gin as constructed by the defendant has constituted a nuisance of which 
the plaintiff may especially complain. . . . If the evidence satisfies 
you by its greater weight that during the ginning season the defendant 
encouraged and permitted persons bringing cotton to be ginned at his 
gin to park their wagons, carts, and teams in the street in front of plain- 
tiff’s home, for the defendant’s convenience in operating his gin, and to 
remain in said street long hours, day and night, during said ginning 
season, for said purposes, littering the street with droppings from the 
team and drivers, permitted by the defendant to remain an unreasonable 
time in the strect, emitting odors which impaired the comfortable occu- 
paney of the plaintiff’s home, then that would constitute a nuisance. 

The location and the building of the gin on a lot opposite the 
plaintiff’s lot cannot be considered by you as constituting a nuisance. 
It is a usual and necessary establishment and one quite necessary in a 
cotton country like ours, for the purpose of ginning one of the principal 
erops of this country, and the mere fact that the defendant built his gin 
across the street only 50 feet from the plaintiff’s home cannot of itself 
constitute a nuisance, because it was a legitimate thing for the defend- 
ant todo. . . . The law does not recognize every business or use of 
property as a nuisance that imparts a degree of impurity to the air, for 
if sueh were the case towns could not be built or life in compact com- 
munities tolerated, and even the ordinary uses of property would cer- 
tainly be interfered with, for in proportion to the sparseness or com- 
pactness of a population the air is pure or impure. One cannot rea- 
sonably occupy a dwelling-house or place of business and use any kind 
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of fuel therein without imparting more or less of impurity to the atmos- 
phere, and in proportion as these are aggregated in one locality are these 
impurities increased, but as these are among the common necessities of 
life, and absolutely indispensable to its reasonable enjoyment, the law 
does not recognize them as being actionable interference with the rights 
of others, unless exercised in an unreasonable manner, so as to infliet 
injury on another unnecessarily. . . . Icharge you, gentlemen, that 
even if the building of the gin in that locality diminished the value of 
the plaintif’s . . . property, you could not consider that, because 
the defendant had a right to build it there, andif . . . the erection 
of any business building affected the property, residential property, near 
that; that, even if that were so, you could not consider that as an ele- 
ment of damage, that is the damage a man has to take who owns a 
residence, and as the gin was a business house next to him, that is a risk 
he takes in living in town. . . . The damages . . . that plain- 
tiff is entitled to recover . . . must be damages which come directly 
and immediately from the nuisance caused by the deferidant, and from 
nothing else. Any dust that came from the street, any dust that came 
from the coal yard, any lint cotton that came from the cotton platform, 
must be eliminated. No damage can be charged against the defendant 
on account of any of these matters. . . . You must be very careful 
to eliminate these, and you must be very careful to eliminate from any 
damage that you may give to the plaintiff any depreciation in the value 
of its property, brought about by the building of this gin on the street 
opposite him, because he had a right to build it there.” 

The foregoing instructions of the trial judge state substantially the 
applicable rules of law as heretofore established by the decisions of this 
Court. Duffy v. Meadows, 181 N. C., 31, 42 S. E., 4€0; Lawrence v. 
Nissen, 173 N. C., 359, 91 S. E., 1036; Cook v. Meban:, 191 N. C., 1, 
131 S. E., 407; Holton v. Oil Co., 201 N. C., 744. The prevailing idea 
in these cases, and others of hke import in other jurisdictions, is that a 
legitimate and proper business enterprise located in a town, which enter- 
prise is not in itself a nuisance, is subject to no liability to adjacent 
property owners, or others in the vicinity, for the ordinary, careful, and 
reasonable operation of the business. It is the negligent and unreason- 
able operation and maintenance that produces the nuisance, and the 
nuisance thus created imposes lability. 

The jury, upon competent evidence and correct instructions of law, 
found the nuisance and awarded compensation. Hence, the judgment 
upon the verdict is approved. 

Affirmed. 


~I 
co 
qr 
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HotmMEs v. BRowWN Co. 


MRS. RUTH HOWELL HOLMES, Wow or 8S. T. HOLMES, DECEASED, v. 
M. G. BROWN COMPANY, INC., EMPLOYER, anD LUMBER MUTUAL 
CASUALTY COMPANY OF NEW YORK, CARRIER. 


(Filed 27 February, 1935.) 


1. Master and Servant F b— 
Each of the antecedent elements of an injury by accident, which arises 
out of and in the course of employment, is necessary to an award of com- 
pensation under the Workmen’s Compensation Act. 


2. Master and Servant F i—Findings of Industrial Commission supported 
by competent evidence are binding upon courts upon appeal. 


The Industrial Commission found upon competent supporting evidence 
that claimant’s injury did not arise out of his employment. Upon appeal 
the Superior Court interpreted this finding in the light of the evidence 
before the Commission, but reached the same conclusion: Held, the 
finding of the Commission was binding on the court, and it was without 
authority to interpret the finding in the light of the evidence, but as the 
same result was reached the error was harmless. 


AppeaL by plaintiff from Moore, Special Judge, at December Term, 
1934, of CHowan. Affirmed. 

This was a proceeding brought under the Workmen’s Compensation 
Act by the dependent widow of 8. T, Holmes to determine the lability 
of employer and carrier for the death of her husband. 

The evidence tends to show that the deceased, an employee, suffered 
fatal injury while in the course of his employment; that said fatal 
injury was inflicted by a pistol in the hands of one Short, who immedi- 
ately killed himself with the same pistol. From the evidence more than 
one inference might reasonably have been drawn, and the hearing Com- 
missioner found “as a fact that the death of the deceased was not the 
result of an accident which arose out of and in the course of his employ- 
ment,’ and issued an award denying compensation and dismissing the 
claim. 

From the award by the hearing Commissioner the plaintiff appealed 
to the full Commission, which found as a fact “that the murder of the 
deceased did not arise out of his employment,” and concluded that ‘com- 
pensation was properly denied.” 

From the full Commission the plaintiff appealed to the Superior 
Court. The judgment of the Superior Court contains the following: 
“ . . It being conceded by the plaintiff and the defendants that the 
evidence before the hearing Commissioner and before the Industrial 
Commission was uncontradicted and undisputed, and that the facts are 
as the evidence tends to show, and that the findings of the hearing Com- 
missioner and the Industrial Commission should be interpreted in con- 
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nection with said undisputed evidence and, so interpreted, mean that 
in the mind of J. J. Short, murderer of S. T. Holmes, deceased, there 
was a connection between the murder and the employment, growing out 
of the fact that Holmes had spoken to Short about taking too long 
on trips to Norfolk for his employer, and out of the fact that Short 
erroneously and irrationally thought that Holmes was responsible for 
reductions In Short’s earnings and for the conditions under which Short 
was working, but that such connection was an irrational one, and due 
to the abnormal and disordered condition of Short’s m:nd, and further 
that there was no personal grievance on the part of Short against Holmes 
disconnected with the employment, and further, the murder was com- 
mitted in the course of the employment.” It is then adjudged, “upon 
consideration of the above and of the evidence offered before the hearing 
Commissioner and the Industrial Commission, and of the findings of the 
hearing Commissioner and the Industrial Commission, as herein con- 
ceeded and interpreted, . . .” that the award be affirmed and the claim 
dismissed, 

From the judgment of the Superior Court the plairtiff appealed to 
the Supreme Court, assigning error. 


Herbert Leary and McMullan € McMullan for appellant. 
Walter Hoyle and W. D. Pruden for appellees. 


Scnenck, J. “The condition antecedent to compensation is the oc- 
currence of an (1) injury by accident (2) arising out of and (3) in the 
course of employment.” Conrad v. Foundry Co., 198 N. C., 723. The 
first and third antecedent occurrences are found for the plaintiff, but 
both the hearing Commissioner and the Industrial Commission found 
that the death of the deceased did not arise out of his em ployment, which 
finding, since 1t 1s supported by competent evidence, was bindine upon 
the Superior Court and is binding upon us. Winberry v. Farley Stores, 
Inc., 204 N. C., 79; Webb v. Tomlinson, 202 N. C., 860, and cases there 
eited, 

The judge of the Superior Court was bound by the findings of fact of 
the Commission, and was without authority to add thereto or to take 
therefrom, by reason of any concession made by the parties as to the 
meaning of such findings interpreted in the hght of the evidence. How- 
ever, if his Honor predicated his judgment upon any conception that 
such concession in any way effected the findings of fact it was harmless 
error, since the same result, namely, an affirmation of the judgment of 
the Commission, should have been reached upon the facts found, which 
were conclusive. 


Affirmed. 
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LINCOLN u. R. R. 


NELLIE MAY LINCOLN, Apministratrix, v. ATLANTIC COAST LINE 
RAILROAD COMPANY. 


(Filed 27 February, 1935.) 


1. Trial D a—On motion of nonsuit all the evidence is to be considered in 
the light most favorable to plaintiff. 

Upon a motion as of nonsuit all the evidence which makes for plain- 
tiff’s claim or tends to support his cause of action is to be considered in its 
most favorable light for plaintiff, and he is entitled to every reasonable 
intendment thereon and every reasonable inference therefrom. C. S., 567. 


2. Same—Sufficiency of evidence upon motion of nonsuit. 

A showing sufficient to support plaintiff's claim carries the case to the 
jury over defendant’s motion as of nonsuit, and plaintiff’s case may be 
established by circumstantial evidence, and mere discrepancies and con- 
tradictions, even in plaintiff’s evidence, are not sufficient to warrant the 
withdrawal of the case from the jury, since the weight and credibility of 
the testimony is for the jury, but where the evidence is so slight as not 
reasonably to warrant the inference of the fact in issue the motion should 
be allowed. 


3. Trial D d— 
The competency of evidence and witnesses is for the court, while their 
credibility is for the jury. 
4. Negligence D c~—— 
When more than one legitimate inference can be drawn from the evi- 
dence the guestion of proximate cause is for the jury. 


o. Same— 

The issue of contributory negligence is ordinarily for the jury, and it 
is only when the plaintiff proves himself out of court that a nonsuit for 
contributory negligence should be allowed, and even then, in proper in- 
stances and upon sufficient showing, plaintiff may be entitled to go to the 
jury on the doctrine of last clear chance. 

6. Railroads D b—Held, railroad’s motion of nonsuit in this action for 
death of intestate killed at crossing, should have been denied. 

In this action to recover for intestate’s death resulting from a collision 
of intestate’s car with a train at a railroad crossing, defendant railroad 
company moved for nonsuit on the ground of contributory negligence for 
that intestate did not stop the car before driving upon the tracks: Held, 
the motion should have been denied under the evidence, considered in the 
light most favorable to plaintiff. 


AppEaL by plaintiff from Sinclair, J., at October Term, 1934, of 
BEAUFORT. 

Civil action to recover damages for the death of plaintiff’s intestate, 
alleged to have been caused by the wrongful act, neglect, or default of 
the defendant, instituted under section 11 of the North Carolina Work- 
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men’s Compensation Act on behalf of the insurance carrier, and prose- 
cuted as provided by the statute in the name of the personal representa- 
tive. Brown v. BR. R., 202 N. C., 256, 162 8. E., 613; S.¢., 204 N. C., 
668, 169 S. E., 419. 

The facts are these: Plaintiff’s intestate was killed 10 January, 1933, 
at a railroad crossing near Washington, N. C., in a collision between 
the automobile or truck in which he was riding and a train operated by 
the defendant. It appears from the plaintiff’s evidence that the train 
approached the crossing at a speed of 45 or 50 miles an hour without 
signals or warning of any kind; and that plaintiff’s intestate’s view was 
obstructed so that he could not see the oncoming train until he was 
within 3 or 4 or 5 feet of the track. Other witnesses said he could have 
seen the train 20 or 25 feet from the track. He drove upon the track 
and was hit by the train. 

It is conceded by defendant that plaintiff’s evidence is sufficient to 
carry the case to the jury on the issue of negligence, but defendant con- 
tends the evidence of contributory negligence is such as to bar a recovery, 
and that the judgment of nonsuit should be sustained. 

From a judgment dismissing the action at the close of all the evidence 
the plaintiff appeals, assigning error. 


Ruark & Ruark for plaintiff. 
Thomas W. Davis and MacLean & Rodman for defendant. 


stacy, C. J. On considering a motion to nonsuit uncer the Hinsdale 
Act, C. S., 567, or a demurrer to the evidence, it is established by numer- 
ous decisions: 

1. That the evidence which makes for plaintifi’s claim, or tends to 
support his cause of action, is to be taken in its most favorable hght for 
the plaintiff, and he is “entitled to the benefit of every reasonable intend- 
ment upon the evidence, and every reasonable inference to be drawn 
therefrom.” Dickerson v. Reynolds, 205 N. C., 770, .72 S. E., 402; 
Jones v. Bagwell, ante, 378; Nash v. Royster, 189 N. C., 408, 127 8S. E., 
356. 

2. That mere discrepancies and contradictions, even in the plaintiff’s 
evidence, are matters for the jury and not for the court. Newby v. 
Realty Co., 182 N. C., 34, 108 S. E., 323; Shell v. Roseman, 155 N. C., 
90,71 S. E,, 86. 

3. That the facts in issue may be established by circumstantial evi- 
dence as well as by direct proof. Lynch v. Tel. Co., 204 N. C., 252, 
167 8. E., 847; Fotzgerald v. R. R., 141 N. C., 580, 548. E., 3914. 

4. That the competency of evidence and witnesses is for the court, 
while their credibility is for the twelve. S. v. Beal, 199 N. C., 278, 154 
S. E., 604; Cogdell v. R. R., 129 N. C., 398, 40 S. E., 202. 
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5. That a showing sufficient to support the plaintiff’s claim carries the 
ease to the jury. Brown v. Rk. &., 195 N. C., 699, 143 8S. E., 5386; Cox 
v. Rk. R., 123 N. C., 604, 3818. E., 848. 

6. That if the evidence be so shight as not reasonably to warrant the 
inference of the fact in issue, the court will not leave the matter to the 
speculation of the jury. Eller v. R. #., 200 N. C., 527, 157 8S. E., 800; 
Poovey v. Sugar Co., 191 N. C., 722, 183 8. E., 12; Brown v. Kinsey, 
81 N. C., 245, 

7. That when more than one legitimate inference can be drawn from 
the evidence, the question of proximate cause is to be determined by the 
jury. Wadsworth v. Trucking Co., 203 N. C., 730, 166 S. E., 898; 
Stultz v. Thomas, 182 N. C., 470, 109 S. E., 361. 

8. That in negligence cases the issue of contributory negligence is 
ordinarily for the twelve. Butner v. Rh. f., 199 N. C., 695, 155 8. E., 
601; Smith v. Rk. R., 200 N.C., 177, 156 S. E., 508. 

9. That only when plaintiff proves himself out of court is he to be 
nonsuited on the evidence of contributory neghgence. Baker v. BR. R., 
205 N. C., 329, 171 S. E., 342; Harrison v. BR. h., 194 N. C., 656, 140 
S. E., 598. 

10. That notwithstanding the contributory negligence of the plaintiff, 
he may still recover, in proper instances and upon sufficient showing, 
under the doctrine of the last clear chance. Jenkins v. R. R., 196 N. C., 
466, 1468. E., 83; Redmon v. A. R., 195 N.C., 764, 143 8. E., 829. 

Applying these principles to the facts of the instant case, 1t would 
seem that the motion to nonsuit should have been overruled. There was 
error in sustaining it. Speaking to a similar situation in J/arris v. 
R. R., 199 N. C., 798, 156 S. E., 102, it was said: “That law in this 
State does not impose upon the driver of a motor vehicle, on his ap- 
proach to a public crossing, the duty, under all circumstances, to stop 
his vehicle before driving on the crossing. Whether under all the cir- 
cumstances, as the evidence tends to show, and as the jury may find from 
the evidence, the failure of the driver to stop, as well as to look and 
listen for an approaching train at a railroad crossing, was negligence 
on his part, is ordinarily a question involving matters of fact as well as 
of law, and must be determined by the jury under proper instructions 
from the court. This principle has statutory recognition in this State.” 
See, also, Keller v. R. R. and Davis v. R. R., 205 N. C., 269, 171 S. E., 
73, and cases there cited. 

Reversed. 
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DAVIDSON Vv. TELEGRAPH CoO, 


MARTHA ELIZABETH DAVIDSON, By HER NEXT FRIEND, C. R. DAVIDSON, 
vy. WESTERN UNION TELEGRAPH COMPANY ET AL. 


(Filed 27 February, 1935.) 
1. Trial D a— 
Where the evidence is sufficient to support a verdict in plaintiff's favor, 
defendant’s motion as of nonsuit is properly overruled. C. S8., 567. 
2. Automobiles D b — Evidence held sufficient for jury on issue of 
whether employee was acting in scope of authority at time of injury. 
Where there is evidence that defendant telegraph company knew or 
should have Known that its employee, hired to deliver messages by bicycle, 
was in the habit of using his automobile to deliver messages, and that the 
employee, while driving the car in delivering telegrams, negligently in- 
jured plaintiff, the evidence is sufficient to overrule defendant’s motion 
of nonsuit, based upon the defense that the employee was not acting 
within the scope of his authority at the time of the injury. 
3. Trial D a— 
Defendant's evidence, which conflicts with that tending to support plain- 
tiff's claim, is not to be considered on motion to nonsuit. 


SCHENCK, J., took no part in the consideration or decision of this case. 


AppraL by defendants from Finley, J., at August Term, 1934, of 
BuNCOMBE, 

Civil action to recover damages for alleged negligent injury. 

The facts are these: On Saturday evening, 11 June, 1932, Pearl M. 
Brank started with two children, each about five years of age, to see a 
ball game. They rode to the ball park on a street car. Upon alighting 
at the intersection of Southside and Biltmore avenues (Asheville), they 
passed in front of the street car in order to reach the left curb. An 
automobile was seen approaching the intersection at a high rate of 
speed, 30 to 45 miles per hour. They stopped in front of the street car 
and just left of the track to allow this automobile to pass. Miss Brank 
testified: I was holding the little boy with my right hand and the little 
girl with my left. We were all in a row. I said look there is a car 
coming. Elizabeth looked around, just turned her head like this, not 
her body, put out her head to see the car, when it hit her. It brushed 
my clothes across my knees and I jerked my head back to keep it from 
hitting my face. 

The automobile that hit the plaintiff was owned and operated by 
Woodrow Mills. He was a Western Union messenger bey. He had on 
his uniform at the time. He was seen leaving the office 02 the defendant 
with some messages 25 or 30 minutes before the accident. Telegraph 
blanks were also in the car. He had been using his automobile in deliv- 
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ering messages for a couple of months or longer. ‘It was generally 
locked back behind the office; sometimes out in the field. . . . He 
would get in it, go off delivering messages, and come back.” 

Woodrow Mills testified: The httle girl jerked loose from her aunt’s 
hand and ran into my left fender. . . . Iwas hired as a bicycle mes- 
senger. . . . I] usually use the car for going between home and work 
to keep from riding the bicycle. The reason I used it this particular 
day it had been raining and the street were pretty slick and I was tired, 
and I just decided to use my automobile instead of the bicyele. 

I did not have permission from any officer of the Western Union Tele- 
graph Company to use the car on this occasion, and no one knew I used 
it but myself. 

The manager of the Asheville office of the corporate defendant testi- 
fied that he had no idea Woodrow Mills owned an automobile, or was 
using one to deliver messages. 

The jury returned the following verdict: 

“1, Was the plaintiff injured by the negligence of the defendant 
Woodrow Mills, as alleged in the complaint? A. ‘Yes.’ 

“2, Was the said Woodrow Mills at the time of such injury employed 
by the defendant Western Union Telegraph Company, and acting within 
the seope of his authority, as alleged in the complaint? A. ‘Yes.’ 

“3. What damage, if any, has the plaintiff sustained? <A. ‘$5,0007 ” 

Judgment on the verdict for plaintiff, from which the defendants 
appeal, assigning as crror the refusal of the court to dismiss the action 
as in case of nonsuit. 


Carl W. Greene and J. W. Pless for plainteff. 
Francis R. Stark, Alfred S. Barnard, and E. Loftin for defendants, 


Sracy, C. J. The case is here on demurrer to the evidence, which 
amply supports the verdict. This 1s sufficient on motion to nonsuit. 
C.S., 567; Lincoln v. R. R., ante, 787; Brunswick County v. Trust Co., 
206 Ny C4 127) 178 8s hs S215 cannbey Uc. ts 1 ower Cos 200 N.C. 
515, 174 S. E., 427. 

It is established by the second issue, under presumably correct in- 
structions, as the charge is not in the record, that Woodrow Mills was 
acting within the scope of his authority as an employee of the corporate 
defendant when the injury occurred. It is hkewise in evidence that 
the defendant knew, or should have known, that Mills was in the habit 
of using his automobile to deliver messages. This distinguishes the case 
from Hughes v. Tel. Co., 211 Iowa, 1891, 236 N. W., 8, and Nennedy 
v. Union Charcoal d& Chem. Co., 156 Tenn., 666, 57 A. L. R., 733, cited 
and relied upon by appellants. 
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The defendant’s evidence, which conflicts with that tending to support 
the plaintiff’s claim, is not to be considered on demurrer or motion to 
nonsuit, Harrison v. R. &., 194 N. C., 656, 140 S. E., 598. 

The case was properly submitted to the jury. 

No error. 


Scuenck, J., took no part in the consideration or decision of this case. 





MRS. ETHEL LONG BUNTING vy. JOHN OLEN BUNTING. 
(Filed 27 February, 1935.) 


Mortgages H j—Purchase of property at foreclosure sale by wife of 
mortgagee upheld as between the parties upon the facts of this 
case, 

Defendant executed a mortgage to his half-brother to secure payment 
of a note, and within four months thereafter defendant went into bank- 
ruptey. The bankruptcy court adjudged the mortgage valid and not a 
voidable preference and approved and confirmed the order of the referee 
which did not find that there was any equity over and above the mortgage 
debt, and which did not restrain the mortgagee from exercising the power 
of sale contained in the instrument. Thereafter the mortgagee fore- 
closed under the instrument and the mortgagee’s wife bid in the property 
at the sale and instituted this action in ejectment against the mortgagor: 
Held, the evidence tended to show that the trustee in benkruptcy saw no 
equity and abandoned any claim he might have, or at least asserted none, 
in favor of the mortgagor’s creditors, and upon the record the foreclosure 
was valid as between the parties, and plaintiff was entitled to the relief 
prayed for. 


AppeaL by defendant from Devin, J., and a jury, at November Term, 
1934, of EpcecomBr. No error. 

This is an action in ejectment, brought by the plaintiff against defend- 
ant to recover the possession of a tract of land described in the com- 
plaint, containing about fifty-seven acres. The case was tried before 
Hon. W. A. Devin, judge presiding, and a jury, at the November Term, 
1934, of the Superior Court of Edgecombe County. 

Plaintiff introduced in evidence a mortgage deed from J. O. Bunting 
to J. A. Bunting, dated 19 January, 1932, and registered in Book 317, 
at page 111, Edgecombe County registry. The plaintiff introduced in 
evidence a deed from J. A. Bunting, mortgagee, to Ethel Long Bunting, 
dated 17 November, 1933, registered in Book 324, at page 547, Edge- 
combe County registry. The plaintiff offered in evideace the findings 
of facts and order upon the claims of J. A. Bunting by R. W. Herring, 
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referee in bankruptcy, said order being dated 30 June, 1933, which 1s 
admitted by defendant to be a true copy. Plaintiff offered in evidence 
order of Judge I. M. Meekins confirming the report or order of the 
referce, dated 30 September, 1933, which is admitted by defendant to be 
a true copy. In this order there is no finding that any equity exists 
over and above the mortgage debt, nor is the mortgagee restrained from 
exercising the power of sale contained in the mortgage. J. O. Bunting, 
within four months after giving the mortgage above mentioned, filed a 
voluntary petition in bankruptcy. 

The judgment of Judge Meekins, judge of the United States District 
Court in the Eastern District of North Carolina, dated 30 September, 
1933, in part, is as follows: “It is now therefore ordered, adjudged, and 
decreed that the findings of fact by Hon. R. W. Herring, referee in 
bankruptcy, to the aforesaid effect and tenor be and the same are hereby 
approved, and said findings are hereby adopted, reiterated, and recon- 
firmed by the undersigned judge: It is now therefore still further 
ordered, adjudged, and decreed that the aforesaid mortgage deed exe- 
euted by John Olen Bunting and wife, Fannie Bunting, securing a note 
of thirty-three hundred and fifty dollars ($3,350), is hereby held to be 
a valid and subsisting lien on the property conveyed in said mortgage, 
and not a voidable preference.” 

The issues submitted to the jury, and their answers thereto, are as 
follows: “(1) Is the plaintiff entitled to the possession of the land 
described in the complaint, designated as first tract? A. ‘Yes.’ (2) 
Does the defendant wrongfully withhold possession of same? A. ‘Yes.’ 
(3) What was the rental value of said land for the year 1934? A. 
‘$150.007 ” 

On the first and second issues, the court below charged the jury, if 
they found the facts to be true as testified, and as the evidence tended 
to show, that they would answer the issues “Yes,” and on the third 
issue, on the disputed facts, the Jury answered $150.00.” 

The defendant made several exceptions and assignments of error, and 
appealed to the Supreme Court. 


AM. C. Staton and Gilliam & Bond for plaintiff. 
Henry C, Bourne and E. L. Travis for defendant. 


Crarkson, J. The defendant gave his half brother, J. .\. Bunting, a 
mortgage, on 19 January, 1932, securing a bond for $3,350, for the land 
in controversy. In default of the payments and in accordance with 
the provision of the mortgage, the land was sold and purchased by the 
plaintiff, the wife of J. A. Bunting. This is an action in ejectment for 
the possession of the land. On this reeord, the trustee in bankruptcy is 
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not a party and is making no claim to the land. It is contended by 
plaintiff that the entire evidence shows that the bankruptcy court and 
the trustee in bankruptey has abandoned the property to the bankrupt 
and his mortgagee. We think, from the present record, the foreclosure 
was valid between the parties. The evidence tends to show that the 
trustee in bankruptcy saw no equity and abandoned any claim he might 
have, at least asserted none. No doubt he saw that the value of the 
property was less than the lien. Cunningham v. Long, 188 N. C., 613, 
and Irvin v. Harris, 189 N. C., 465. 

The ease of Isaacs v. Hobbs Tie & Timber Co., 75 Law Ed., p. 645 
(282 U. S., 734-789), cited by defendant, is not applicable to the facts 
in the present action. 

For the reasons given, there is 

No error. 





CHARLES H. LIPE vy. CITIZENS BANK AND TRUST COMPANY Et At, 
(Filed 27 February, 1935.) 


1. Wills B b—~-Executors and Administrators D b— 


When a person performs services under an oral agreement, express or 
implied, that compensation therefor should be provided in the will of the 
person receiving the services, and no such testamentary provision is made, 
a cause of action accrues against the estate for breach o% the contract or 
for the value of the services rendered. 


2. Limitations of Actions B a— 


A cause of action for breach of a contract to devise or for the value of 
services rendered in reliance upon such agreement accrues upon default, 
which may arise from abandonment or anticipatory breach, but which 
usually arises upon failure to make testamentary provision as promised. 

3. Wills B c— 


Plaintiff alleged that he performed services in reliance upon testatrix’ 
oral agreement to will him all of her property. Testatrix’ estate con- 
sisted largely of real estate: Held, upon the facts disclosed by the record, 
plaintiff's recovery was properly limited to the reasonable value of the 
services rendered. 


AppEAL by defendants from Harding, J., at June Term, 1934, of 
CABARRUS. 

Civil action to recover for services rendered by plaintiff to Alice J. 
Bost during the last nineteen years of her hfe, it being alleged that in 
1910 the said Alice J. Bost “asked the plaintiff to look after and manage 
her affairs in general and render such other services, and to do other 
work for her, as she from time to time might request, and told him if he 
would do so, that she would make her will leaving all her property to 
him.” 
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Alice J. Bost died in 1929, leaving a will in which she bequeathed to 
the plaintiff the sum of $3,000. She left an estate, consisting largely of 
real property, valued at approximately $16,000. Among the assets was 
a note of $250, executed by the plaintiff to the deceased, and upon which 
interest had been paid up to 26 March, 1928. 

Upon denial of liability and issues joined, the jury returned the 
following verdict: 

“1. Did defendant’s testate, Alice J. Bost, and Chas. H. Lipe enter 
into a contract, as alleged in the complaint? Answer: ‘Yes.’ 

“2. Did defendant’s testate, Alice J. Bost, breach said contract ? 
Answer: ‘Yes,’ 

“3. Did the plaintiff Chas. H. Lipe render services to said Alice J. 
Bost in good faith, relying on her contract and agreement with him, as 
alleged in the complaint? Answer: ‘Yes,’ 

“4. What amount, if any, is plaintiff entitled to recover? Answer: 
‘$3,875.’ 

“5. Is the plaintiff’s action barred by the three-year statute of limita- 
tions, as alleged in the answer? Answer: ‘No,’ 

“6. What sum, if any, is the plaintiff indebted to the defendants by 
reason of the note set up in the counterclaim? Answer: ‘$250.00, with 
interest at 6 per cent from 26 March, 19287” 

The court instructed the jury that the plaintiff was not seeking to 
recover damages for breach of the alleged contract, but for the reason- 
able value of the services rendered by him to the said Alice J. Bost 
under the contract during the last nineteen years of her life. Exception. 

Upon the 5th issue, relating to the statute of limitations, the jury was 
instructed as follows: “The court charges you, gentlemen, upon all the 
evidence, 1f you believe it to be true, it would be your duty to answer 
the fifth issue ‘No’; and the court has already answered it ‘No’ for you.” 
Exception. 

Judgment on the verdict for plaintiff, from which the defendants 
appeal, assigning errors. 


Hartsell & Hartsell and Crowell & Crowell for plaintiff. 
ZA. Morris, Jr., and H, S. Williams for defendants. 


Stacy, C. J. This is the same case that was before us at the Fall 
Term, 1933, opinion filed 28 February, 1934, and reported in 206 N. C., 
24,173 8. E., 316. 

It is established by the decisions in this jurisdiction: 

1. That when services are performed under an oral agreement, express 
or implied, that compensation is to be provided therefor in the will of 
the party receiving the benefit, and no such provision is made, an action 
will he to recover for the breach, or to prevent an unjust enrichment, if 
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need be, on the part of the recipient of such services. Grantham v. 
Grantham, 205 N. C., 363, 171 8S. E., 331; Hager v. Whitener, 204 
N.C., 747, 169 8. E., 645; Redmon v. Roberts, 198 N. C., 161, 1508S. E., 
881; Brown v. Williams, 196 N. C., 247, 145 8. E., 233; Deal v. Wilson, 
178 N. C., 600, 101 S. E., 205; Patterson v. Franklin, 168 N. C., 75, 
848. E., 18; Whetstine v. Wilson, 104 N. C., 385, 10 8. E., 471; Miller 
v. Lash, 85 N.C., 52. 

2. That the cause of action accrues at the time of default, which may 
arise from abandonment or anticipatory breach (Shore v. Holt, 185 
N. C., 312, 117 S. E., 165), but which usually results from failure to 
make testamentary provision as promised. Harrison v. Sluder, 197 
N. C., 76, 147 8. E., 684; Fertilizer Co. v. Fason, 194 N. C., 244, 139 
S. E., 376; Brown v. Williams, supra; Patterson v. Franklin, supra; 
Helsabeck v. Doub, 167 N. C., 205, 88 8S. E., 241; Freeman v. Brown, 
151 N. C., 111, 65 S. E., 748; Whetstine v. Wilson, supra; Miller v. 
Lash, supra. 

3. That the measure of damages, or recoverable compensation, on facts 
such as disclosed by the present record, is the reasonable value of the 
services rendered. Grantham v. Grantham, supra; Nesbitt v, Donoho, 
198 N. C., 147, 150 S. E., 875; Patterson v. Franklin, supra; Faircloth 
v. Kenlaw, 165 N. C., 228, 81 8. E., 299; 25 R. C. L., 307, 

Applying these principles, as gleaned from the authorities, to the facts 
of the instant case, it would seem that the rulings, both as to the meas- 
ure of recovery and the statute of limitations, are amply supported by 
the decisions. Nothing was said in Hayman v. Davis, 182 N. C., 563, 
109 S. E., 554, or in McCurry v. Purgason, 170 N. C., 468, 87 8. E. 
244, which militates against any of the conclusions above stated, but, in 
reality, all that was said in these cases, when properly interpreted, fully 
accords with said conclusions. The verdict and judgment will be upheld. 

No error. 





J. R, PRICE vy. ASHEVILLE GAS COMPANY; R. P. COBB y. ASHEVILLE 
GAS COMPANY; anp LONNIE BUCKNER vy. ASHEVILLE GAS COM- 
PANY. 

(Filed 27 February, 1935.) 


Laborers’ and Materialmen’s Liens B c— 

Persons employed by an agent of the principal contractor to perform 
certain work on the premises may not recover of the owner for the value 
of such labor merely upon a showing that they performed the work and 
that the owner received the benefit thereof. C. 8., 2487. 
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AppreaL by defendant from Finley, J., at October Term, 1934, of 
BuNcoMBE, 

Civil actions, instituted in a court of a justice of the peace to recover 
for services rendered and to enforce laborers’ liens, consolidated on 
appeal in the Superior Court and tried together, as all three cases rest 
upon the same fact situation. Fleming v. Holleman, 190 N. C., 449, 130 
S. Hay 171, 

On 26 June, 1933, Vernon Moore agreed with the Asheville Gas 
Company to wire, brush, scrape, and paint certain gas holders, tanks, 
steam boxes, including structural work and smokestack, for the sum of 
$235.00. 

The plaintiffs were employed by an agent of the contractor to do the 
painting on said job. They seek to recover of the defendant and to 
enforce laborers’ liens in the following amounts: J. R. Price, $7.35; 
R. P. Cobb, $14.10; Lonnie Buckner, $13.90. 

The jury answered the simple issues of debt (no others were sub- 
mitted) in fayor of the plaintiffs in the amounts claimed. Judgments 
on the verdicts, from which the defendant appeals, assigning errors. 


Sanford W. Brown for plaintiffs. 
Jones & Ward for defendant. 


Stacy, C.J. The following instruction, assigned by the defendant as 
error, discloses the theory upon which the cases were tried: 

“The plaintiffs claim that they went there and did some work on the 
property of the defendant in the way of painting, and that the defendant 
got the benefit of this work, and, nothing else appearing, they ought to 
be entitled to the value of the work by reason of the fact that it was 
done and accepted by the defendant on the quantum meruit idea.’ 

The law is otherwise with respect to subcontractors who seck to re- 
cover, not of the contractor, their principal debtor, but of the owner, and 
to enforce laborers’ hens. C. 8., 2437; Rose v. Davis, 188 N. C., 355, 
124 8S. E., 576; Foundry Co. v. Aluminum Co., 172 NX. C., 704, 90 
S. E., 923. Thus, it would seem, the theory of the trial, upon the facts 
developed, was not accordant with the rights of the parties. 

It follows, therefore, that a new trial must be awarded. It 1s so 
ordered. 

New trial. 
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W. REESE SHORE er at. vy. NORFOLK NATIONAL BANK OF COMMERCE 
AND STATE PLANTERS BANK AND TRUST COMPANY ET AL. 


(Filed 27 February, 1955.) 


Trial H b— 


Where the parties waive a jury trial and agree that the court should 
find the facts, and the court fails to find the material facrs, the case may 
be remanded for sufficient and definite findings of fact upon appeal from 
the judgment rendered therein. C. 8., 569. 


Arprat from Devin, J., at Special December Term, 1934, of Nasu. 
Remanded. 

This is an action primarily by the beneficiaries under the will of the 
late A. E. Shore, asking that it be decreed that two certain judgments 
held by the respective corporate defendants did not constitute liens 
upon a certain lot of land in the town of Rocky Mount, end do not now 
constitute liens upon a certain trust fund derived from the sale of said 
lot. The plaintiffs allege and contend that A. E. Shore was the owner 
of said lot at the time of his death, and that they are now, by virtue of 
his will, the owners thereof. The defendants allege and contend that 
P. C. Shore was the owner of an undivided one-half interest in said 
lot, and that the judgments held by them against P. C. Saore were hens 
against said interest, and are now liens against the trust fund derived 
from the sale thereof. The plaintiffs’ claim is based upon the allega- 
tion that P. C. Shore took title in his name to various tracts of land 
which were bought with joint funds of a partnership composed of P. C. 
Shore and iA. E. Shore, and subsequently, when it was the purpose to 
make a division between the partners of said tracts of land, by reasou 
of a mistake in a certain deed only a one-half interest instead of the 
whole interest in said lot was conveyed to A. E. Shore, and that while 
the bare legal title to one-half interest in said lot at the time said judg- 
ments were docketed was in P. C. Shore, the equitable title to said one- 
half interest was in A. E. Shore, where likewise was vested the legal 
title to the other one-half interest. 

The ease came on to be heard at term time and, by consent of the 
parties, trial by jury was waived and agreement entered into that the 
court might find the facts and render judgment based upon its conclu- 
sions of law, as provided by sections 568 and 569 of Consolidated 
Statutes. 

From judgment adverse to them, the corporate defendants appealed to 
the Supreme Court, assigning error. 
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Spruill d Spruill and S. L. Arrington for defendant Norfolk National 
Bank of Commerce, appellant. 
J.P. Bunn and Cooley & Bone for plaintiffs appellees. 


ScHenck, J. Section 569 of the Consolidated Statutes provides: 
“Upon trial of an issue of fact by the court, its decision shall be given 
in writing, and shall contain a statement of the facts found, and the 
conclusions of law separately.” 

The decision of the court as it relates to “the facts found” contains 
only the following: “The court finds the facts to be as testified to by 
P. C. Shore, the only witness at the trial, both as to his direct and cross- 
examination, and as shown by the written and record evidence intro- 
duced, and the admissions in the pleadings.” We do not think this is a 
compliance with the requirements of the statute that the court’s decision 
“shall contain a statement of the facts found.” It does nothing more 
than indicate from what source the facts may be gleaned. 

Where a case is left by consent to be tried both as to the facts and the 
law by the court, and it fails to find the material facts, the case may be 
remanded in order that such facts may be so found. Knott v. Taylor, 
96 N. C., 553; Trust Co. v. Transit Lines, 198 N. C., 675. 

In the absence of sufficient and definite findings of fact, we are minded 
to remand the case to the Superior Court to the end that the facets may 
be sufficiently and definitely found, that we may more accurately and 
safely pass upon the conclusions of law. It is accordingly so ordered. 

Remanded. 





J. E. WAY, ADMINISTRATOR OF TITE ESTATE oF O, W, WAY, DECEASED, y. HIGH 
POINT, THOMASVILLE, AND DENTON RAILROAD COMPANY. 


(Filed 27 February, 19385.) 


Railroads D b—Nonsuit held proper in this action to recover for death 
of intestate killed while walking on track. 

The evidence tended to show that defendant railroad maintained two 
tracks at the scene of the accident, that it was customary for trains going 
east to use one track and trains going west to use the other, and that 
plaintiff's intestate was walking west on one track towards a crossing and 
was struck and killed by a train going in the same direction which was 
running on that track contrary to custom, and which failed to give signals 
or warning. There was no evidence that plaintiff's intestate was not in 
full possession of his faculties: Held, defendant's motion as of nonsuit 
was properly allowed. 


Civin action, before Clement, J., at May Civil Term, of Gurirorp. 
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The evidence tended to show that on or about 24 November, 1933, 
plaintiff’s intestate was walking on the track of defendant, approaching 
a crossing in the city of High Point. The defendant maintained two 
tracks, one known as the northbound track and the other as the south- 
bound track. There was evidence that the tracks and the space between 
the tracks had been used by the public as a walkway for a substantial 
period of time. The plaintiff’s intestate was struck near the crossing by 
a train traveling in the same direction. 

The evidence also tended to show that usually trains going westward 
used the right-hand or north track, and trains traveling eastward used 
the left-hand or south track. However, at the time plaintiff’s intestate 
was killed the north track was blocked by reason of the construction of 
a bridge and the train was moving westward on the south track. There 
was evidence that no signals were given by the train for the crossing. 
The killing occurred at five o’clock p.m., on a clear day. 

At the conclusion of plaintiff’s evidence the trial judge sustained the 
motion of nonsuit, and the plaintiff appealed. 


Walser & Casey for plaintiff. 
Lovelace & Kirkman for defendant. 


Brogpren, J. A pedestrian in the daytime is walking on a live track 
of a railroad approaching a crossing. An engine traveling in the same 
direction as the pedestrian runs upon him without signal, and death 
results from the impact. At the time the train was running contrary 
to its usual custom upon the south track. There was no evidence that 
the pedestrian was not in full possession of all of his faculties. 

The question of law presented is whether plaintiff’s intestate was 
entitled to recover. The law answers the question in the negative. The 
applicable principle was stated in High v. R. R., 112 N. C., 385, 17 
S. E., 79, as follows: “Where an engineer sees, on the track in front of 
the engine which he is moving, a person walking or star.ding, whom he 
does not know at all, or who is known by him to be in full possession of 
his senses and faculties, the former is justified in assuming, up to the last 
moment, that the latter will step off the track in time to avoid injury, 
and if such person is injured the law imputes it to his own negligence, 
and holds the railroad company blameless. 

“If the plaintiff had looked and listened for approaching trains, as a 
person using a track for a footway should in the exercise of ordinary 
care always do, she would have seen that the train, contrary to the usual! 
custom, was moving on the siding,” etc. The same principle was tersely 
expressed in Veal v. A. R., 126 N. C., 684, 36 S. E., 117, as follows: 
“These cases hold that it is not negligence in a railroad company where 
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its train runs over a man walking on the railroad track, apparently in 
possession of his faculties, and in the absence of any reason to suppose 
that he was not. This is put upon the ground that the engineer may 
reasonably suppose that the man will step off in time to prevent injury.” 
See, also, Davis v. R. R., 187 N. C., 147, 120 S. E., 827; Thompson v. 
R. R., 199 N. C., 409, 154 8. E., 680; Dix v. R. #., 199 N. C., 651, 155 
S. E., 448. 

Affirmed. 





STATE vy. SIDNEY ETHERIDGE. 
(Filed 27 February, 1935.) 


1. Criminal Law L a—When case on appeal is not served within time 
allowed the appeal must be dismissed on motion of Attorney-General. 


When appellant in a criminal case fails to make out and serve his state- 
ment of case on appeal within the time allowed he loses his right to do 
so, and the appeal must be dismissed on motion of the Attorney-General, 
but where the life of the prisoner is involved this will be done only after 
an inspection of the record for errors appearing upon its face. 


2. Same—Clerk of Superior Court should notify Attorney-General of 
appeal and of any extension of time for perfecting same. 


When an appeal is taken in a criminal case and the execution of the 
judgment stayed under C. S., 4654, the clerk of the Superior Court is 
required to notify the Attorney-General of the appeal, and, if the statutory 
time for perfecting the appeal is extended, he should notify him of such 
extension, 


Morton by the State to docket and dismiss appeal. 


Attorney-General Seawell and Assistant Attorney-General Bruton for 
the State. 


Sracy, C. J. At the July Term, 1934, of Onslow Superior Court, 
the defendant herein, Sidney Etheridge, was tried upon indictment 
charging him, pursuant to conspiracy with another, with the murder of 
one Mamie Moore, which resulted in a conviction of “First Degree 
Murder” and sentence of death. From the judgment thus entered, the 
defendant gave notice of appeal to the Supreme Court, and was allowed 
thirty days to prepare and serve statement of case on appeal, and the 
solicitor was given fifteen days thereafter to serve exceptions or counter- 
case, but nothing has been done towards perfecting the appeal, and the 
time for serving statement of case has expired. S. v. Brown, 206 N. C., 
747, 175 S. E., 116. No appeal bond was required, as the defendant 
was granted the privilege of appealing in forma pauperis. 8S, v. Staf- 
ford, 203 N. C., 601, 166 8. E., 734. 
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The prisoner, having neglected to make out and serve his statement of 
case on appeal within the time allowed, has lost the right to do so, and 
the motion of the Attorney-General to docket and dismiss must be 
allowed (S. v. Johnson, 205 N. C., 610, 172 S. E., 219), but this we do 
only after an examination of the record to see that no error appears on 
the face thereof, as the life of the prisoner is involved. S. v. Goldston, 
201 N. C., 89, 158 S. E., 926. 

No error appears on the face of the record. S. v. Hamlet, 206 N. C., 
568, 174 8. E., 451; S. vo. Hdney, 202 N. C., 706, 164 8. E., 23. The 
time for bringing up the appeal has passed. S. v. Hooker, ante, 648. 

When an appeal is taken in a criminal case and execution of the judg- 
ment stayed, as provided by C. 8., 4654, it is required of the clerk of the 
Superior Court that he notify the Attorney-General of the appeal; and, 
if the statutory time for perfecting the appeal has been extended, this 
fact should also be brought to his attention. Observance of these re- 
quirements would expedite the handling of cases on appeal. S. v. Casey, 
201 N. C., 620, 161 S. E., 81. 

Appeal dismissed. 





IN RE CHAMPION BANK AND TRUST COMPANY, CANTON, N. C. 
(Filed 27 February, 1935.) 


1. Banks and Banking H e— 

Where a petition to establish creditor’s claim against ar. insolvent bank 
also alleges a right to preference in payment, and the allegations are suffi- 
cient to state a claim of commonalty at least, a demurrer to the petition 
is improperly allowed. 

2. Pleadings D a— 

A demurrer for failure of a pleading to state a cause of action should 
be denied unless the pleading is wholly insufficient for any cause, since a 
demurrer goes to the heart of a pleading and challenges the right of the 
pleader to maintain his position in any view of the matte:. 


APPEAL by petitioner from Fousseau, J., at January Term, 1935, of 
Hay woop. 

Petition in the cause to establish creditor’s claim, also alleging a 
preference, 

The petition alleges: 

1. That the Champion Bank and Trust Company, Canton, N. C,, 
ceased to do business and closed its doors, because of insolvency, on 
6 March, 1933. 

2. That for many months prior thereto petitioner, a resident of Lake- 
land, Fla., had on deposit in said bank the sum of $1,192.80, evidenced 
by time certificate of deposit. 
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3. That due notice was given, in accordance with the terms of said 
certificate, that petitioner wished to withdraw her deposit. This notice 
was given 30 January, 1933, and the certificate forwarded to the bank 
on 20 February, with request that prompt remittance be made therefor. 

4. That said certificate was in the hands of the bank, properly en- 
dorsed, with request for prompt remittance, more than five days prior 
to the closing of the bank. 

Wherefore, petitioner claims a preference under C. S., 218 (ce) (14). 

To this petition the Commissioner of Banks demurred ore tenus on 
the ground that the petition does not state facts sufficient to constitute 
a cause of action. 

From a judgment sustaining the demurrer and dismissing the petition 
the petitioner appeals, assigning error. 


Jones & Ward for petitioner. 
FL i, Alley, Jr., for Hood, Comr. of Banks. 


Sracy, C. J. The demurrer was sustained on the ground that the 
facts alleged do not constitute a preference under C. S., 218 (c) (14). 
Lamb v. flood, Comr., 205 N. C., 409, 171 8. E., 859. But this is not 
all the petition alleges. It undoubtedly states a valid claim of com- 
monalty, if not one of preference. Trust Co. v. Hood, Comr., 206 N.C, 
268, 173 S. E., 601; lack v. Hood, Comr., 204 N. C., 337, 168 8. E., 
520. 

A demurrer goes to the heart of a pleading and challenges the right 
of the pleader to maintain his position in any view of the matter, ad- 
mitting for the purpose the truth of the allegations of fact contained 
therein. Glass Co. v. Hotel Corp., 197 N. C., 10, 147 S. E., 681; Hillis 
vu. Perley, 200 N, C., £038, 157 S. E., 29. Accordingly, it has been said 
in a number of cases that a pleading is not demurrable, unless wholly 
insufficicnt for any cause. Weyer v. Fenner, 196 N. C., 476, 1468S. E., 
82. “If in any portion of it, or to any extent, 1t presents facts sufficient 
to constitute a cause of action, or if facts sufficient for that purpose can 
be fairly gathered from it, the pleading will stand, however inartificially 
it may have been drawn, or however uncertain, defective, or redundant 
may be its statements, for, contrary to the common-law rule, every 
reasonable intendment and presumption must be made in favor of the 
pleader. It must be fatally defective before it will be rejected as insuffi- 
cient”’—Walker, J., in Blackmore v. Winders, 144 N. C., 212, 568. E., 
S74. 

The question of preference is not raised by the demurrer. Hence, it 
follows that the demurrer should have been overruled. 

Reversed. 
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STATE vy. JIM (J. W.) MORRISON ano JESSE ROBINSON. 
(Filed 27 February, 1935.) 


1. Receiving Stolen Goods A b— 
Felonious intent in receiving stolen goods with knowledge at the time 
that they had been stolen is necessary to a conviction under C. S., 4250, 
and a charge which fails to submit the question of such intent to the 
jury entitles defendant to a new trial. 
2. Receiving Stolen Goods B d— 


In a prosecution under C. S., 4250, it is not required that the jury 
should determine the value of the goods in its verdict. 


AppEAL by defendant from Sink, J., at July Term, 1934, of Mrcx- 
LENBURG. 

Criminal prosecution, tried upon indictment charging the defendants 
Jim Morrison and Jesse Robinson (1) with the larceny of 65 chickens 
and 5 turkeys, of the value of $25, the property of Caldwell Bradford, 
and (2) with feloniously receiving said chickens and turkeys, etc., know- 
ing them to have been feloniously stolen or taken in violation of C. S., 
4950, 

The State’s evidence tends to show that by arrangement with Jesse 
Robinson, Dewey Allison and Alf Sloan, on the night of 9 November, 
1933, raided the poultry yard of Caldwell Bradford, stole four sacks of 
chickens and five turkeys, carried them to Highway No. 74 and there 
delivered them to Jim Morrison and Jesse Robinson, a white man and 
colored man, who were waiting with a Chevrolet truck. There were no 
hghts on the truck. Allison and Sloan were to get 30 cer.ts each for the 
chickens and 50 cents for the turkeys. Jesse Robinson promised to pay 
for them the next day, but he never did. 

In the course of the trial Jesse Robinson fled the jurisdiction, and a 
mistrial was ordered as to him. The case proceeded against Jim Mor- 
rison. 

Verdict: Guilty. 

Judgment: Imprisonment in the State’s prison at hard labor for not 
less than 31% years nor more than 7 years. 

Defendant appeals, assigning errors. 


Attorney-General Seawell and Assistant Attorney-General Bruton for 
the State. 
Armfeld, Sherrin & Barnhardt for defendant. 


Stacy, C. J. The following excerpt taken from the charge forms the 
basis of one of the defendant’s exceptive assignments of error: 


N.C.] SPRING TERM, 1935. 805 
STATE UV. CORPENING. 


“The court tells you that receiving stolen goods, knowing them to have 
been stolen, means exactly what the language implies; taking into one’s 
possession the goods, wares, and chattels of another, knowing at the time 
of such taking that the goods were stolen, or under such circumstances 
as would put a reasonably prudent man on notice that such goods are 
stolen.” 

It will be observed the indictment charges the defendant with “feloni- 
ously” receiving stolen goods, knowing them to have been fcloniously 
stolen or taken, and he has been “punished as one convicted of larceny.” 
C.8., 4250. Thus, it would seem, under the indictment as drawn, the 
intent with which the defendant received the stolen goods, knowing at 
the time that they had been feloniously stolen or taken, was inadequately 
submitted to the jury. S. v. Caveness, 78 N. C., 484; 8S. v. Rushing, 69 
N. C., 29; S. v. Dail, 191 N. C., 231, 181 S. E., 573; S. v. Bethel, 97 
N. C., 459, 1S. E., 551; S. v. Hunice, 194 N. C., 409, 189 S. E., 774. 

Personal-profit motive is not essential. It was said in 8. v. Rushing, 
supra, that intent to aid the thief, with the other elements present, would 
render the receiver guilty. But, of course, one who receives stolen goods 
for a lawful purpose, ¢.e., an officer making arrest, incurs no criminal 
responsibility by taking such goods into his possession. The law does 
not condemn where the heart is free from guilt. 

The indictment is under C. S., 4250, and not under C. S., 4251. It 
is provided in the latter statute that if the value of the stolen property 
be in doubt, ‘the jury shall, in the verdict, fix the value of the property 
stolen.” S. 2. Spain, 201 N. C., 571, 160 S. E., 825. 

For the error as indicated, the defendant is entitled to a new trial, and 
it is so ordered. 

New trial. 





STATE v. DERO CORPENING. 
(Filed 27 February, 1935.) 


Constables B a: Arrest B d—-Constable’s powers and duties are coexten- 
sive with the limits of the county within which he is appointed. 

A constable has authority to make an arrest anywhere in the county 

within which he is appointed, and in a prosecution for resisting arrest, 

C. 8., 4878, a defense that the arrest was made by a constable outside of 

his township and that therefore defendant did not resist an officer in the 

performance of his duty is unavailing. C. S., 976; Const., Art. IV, sec. 24. 


AppraL from Hill, Special Judge, at May Term, 1934, of Forsytu. 
Affirmed. 
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On appeal from the municipal court of Winston-Salem, the defendant 
was convicted upon a warrant charging him with wilfully and unlaw- 
fully resisting a publ officer in the discharge of a duty of his office, in 
violation of C.S., 4378. From judgment pronounced on the verdict, the 
defendant appealed to the Supreme Court, assigning error. 


James M. Little, Jr., for defendant appellant. 
ellforney-General Brummitt and Assistant Attorney-General Seawell 
for the State. 


ScuENcK, J. The prosecuting witness, M. W. Alorr:s, was a con- 
stable of Middle Fork Township in Forsyth County anc. attempted to 
arrest the defendant Dero Corpening in the city of Winston-Salem, out- 
side of said township but inside of said county. The atrempted arrest 
was made without a warrant for an assault committed in the presence of 
the constable, and was violently resisted by the defendant. 

The defendant states in his brief that he abandons all other excep- 
tions and rests his appeal “on the ground that the constable, being out 
of his township, did not have power or authority to arrest the defend- 
ant, and henee that defendant could not be guilty of resisting an ofheer 
in the performance of his duty.” The position of the defendant cannot 
be sustained. “The powers and duties of constables are coextensive with 
the limits of the county within wlich they are appointed.” Dade ce. 
Morris, 7 N.C., 146. See, also, Dunton v. Doxey, 52 N. C., 222. 

In Dade's case, supra, while it was held that the constable was not 
liable for a breach outside of his district of a bond, “the words of which 
are that he shall discharge his duty as constable within the district of 
New Bern,” it was said “that he (the constable) is Hable i an action on 
the case for the breach of duty anywhere in the county of Craven.” 
This ease was decided in 1819, and C. 8., 976, which has been sueces- 
sively brought forward from R. C., ¢. 24, s. 97 Code, s. 648, and Rev., 
s. 937, reads as follows: “Constables are hereby invested with and may 
execute the same power and authority as they have been oy law hereto- 
fore vested with, and have executed; a ee 

The intention of those who drafted section 24, Article TV, of the 
Constitution of North Carolina, when they wrote, “In each township 
there shall be a constable elected in hke manner by the voters thereof, 
who shall hold his office for two years,’ was not to restrict the powers 
and duties of the constables to the township in which they were elected, 
but to intersperse the constables throughout every part of the county. 

Affirmed, 
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MARY BELLE BROWN y. 8. A. JOHNSON. 
(Filed 27 February, 19385.) 


1. Judgments L a—Judgment of nonsuit is bar to second action upon 
substantially identical allegations and evidence. 


Judgment dismissing au action instituted after judgment of nonsuit ina 
prior action between the same parties is properly allowed upon the plea 
ot res judicata where it appears that the allegations and evidence in both 
actions are substantially identieal, and that the only variance is that the 
allegations and evidence in the second action are more elaborate and 
cumulative. 

2. Appeal and Error E a— 


Where no summons appears in the record and there is nothing to show 
that the term of court was regularly held, or that the cause was properly 
constituted in court, the appeal is subject to dismissal under Rule 19. 


APPEAL from Sinclair, J., at June Term, 1934, of Orance. Affirmed. 

This is an appeal by the plaintiff, in a civil action to recover a penalty 
of $1,550 for the collection of usury, from a judgment rendered upon 
motion of the defendant to dismiss the action for that the merits thereof 
had been determined adversely to the plaintiff by a judgment of nonsuit 
granted in a former action based upon substantially the same allegations 
and evidence, which judgment was an estoppel by way of res adjudicata 
in this action. 


Rk. 7. Giles for plaintiff appellant. 
Graham & Sawyer for defendant appellee. 


ScuEencx, J. A perusal of the pleadings and of the evidence in the 
former case and 1n the instant case leads us to the conclusion that iden- 
tically the same issues arise upon the pleadings in the respective actions. 
The parties are the same. The allegations and evidence are substan- 
tially the same, the only variance being that in the instant case they are 
more clavorate and cumulative. The variance is of degree rather than 
of substance, there being no material facts that were provable under the 
instant pleadings that were not provable under the former, and no mate- 
rial facts supported by evidence in the instant case that were not sup- 
ported by evidence in the former case. His Honor, therefore, was cor- 
rect 1n holding that the judgment in the former case, from which no 
appeal was taken and which remains unimpeached, was res adjudicata, 
and that the plaintiff was estopped thereby to prosecute this action. 
Hampton v. Spinning Co., 198 N. C., 235; Ferguson v. Spinning Co., 
ante, 496, and cases there cited. 


808 IN THE SUPREME COURT. [ 207 
WAKE FOREST v. HOLDING. 


While we have considered this case upon its merits, we are constrained 
to call attention to the fact that the appeal might well have been dis- 
missed under Rule 19 of this Court, since no summons appears in the 
record of the case on appeal, and there is nothing to show that the term 
of court was regularly held, or that the cause was properly constituted in 
court. Sanders v. Sanders, 201 N. C., 350; Pruitt v. Wood, 199 N. C., 
788, 

Affirmed. 





TOWN OF WAKE FOREST v. MINTA R. HOLDING. 
(Filed 27 February, 1985.) 


1. Statutes C a—Proviso exempting from operation of repealing statute 
a designated county held not to apply to municipalities in the county. 


An act relating to establishment and collection of tax Hens was there- 
after amended by exempting from its provisions certain “counties and 
each municipality therein.” Thereafter the act was repealed, but the 
repealing act provided that nothing therein should affect one designated 
county of the State: Held, the proviso in the repealing act exempting 
from its operation the designated county does not apply to municipalities 
within such county, and as to municipalities in such county the original 
act is repealed in accordance with the legislative intent. 

2, Statutes A b—Act relating to tax liens and collection of taxes which 
applies to one county only held void. 

An act relating to establishment and collection of tax Jiens was there- 
after repealed by a subsequent act of the same Legislature, but the re- 
pealing act exempted from its operation one designated county of the 
State: Held, the original act is void as a violation of Art. II, sec. 29, of 
the State Constitution, since it is applicable to only one county of the 
State. 


APPEAL by plaintiff from AWoore, Special Judge, at March Term, 1934, 
of WAKE. 

Civil action instituted under chapter 148, Public Laws 1933, to collect 
street assessments in the town of Wake Forest, a municipality located in 
Wake County. 

From a judgment dismissing the action plaintiff appeals. 


Wilson & Green and Morehead & Murdock for plaintift. 
Clem B, Holding and John G. Mills, Jr., for defendant. 


Sracy, C. J. It is conceded, for the purposes of the appeal, that the 
provisions of chapter 148, Public Laws 1933, have been observed in 
regard to establishing hens for the nonpayment of past-due assessments 
and taxes, but it is denied by the defendant that said act is applicable 
to the collection of street assessments in the town of Wake Forest. 
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The act in question was ratified 13 March, 1938. Thereafter, at the 
same session of the General Assembly, between the dates of 20 April 
and 12 May, the act was amended nine times by exempting from its 
provisions ecrtain “counties and each municipality therein.” 

Finally, on 15 May, the said act was repealed by chapter 560, Public 
Laws 1933, but the repealing act contains the provision: “Nothing in 
this act shall be construed as affecting Wake County.” 

The question then arises: Does the exemption of Wake County from 
the operation of the repealing act leave the provisions of the original 
act in effect as to a municipality located in Wake County? The answer 
is, No, whether viewed from the standpoint of legislative intent (Z'rust 
Co. v. Hood, 206 N. C., 268, 173 S. E., 601), or as violative of .Art. IT, 
sec. 29, of the Constitution. 

It follows, therefore, that the judgment is correct. 


Affirmed. 





SARAH AGNES SIMS and Huspanp, JAMES SUMPTER SIMS, v. HOME 
BUILDING AND LOAN ASSOCIATION and CHAS. G. LEE, JR., 
TRUSTEE. 

(Filed 27 February, 19385.) 


Injunctions D c—Upon appeal to Superior Court from continuance of 
restraining order, court may not find facts determinative of con- 
troversy. 

Upen appeal from a county court to the Superior Court from a judg- 
ment continuing a temporary restraining order to the hearing, the sole 
question to be determined by the Superior Court is whether there was 
error in continuing the restraining order, and it is error for the Superior 
Court to find facts which in effect determine the controversy and to 
adjudge that the trial ceurt should be bound thereby. and upon further 
appeal to the Supreme Court the case will be remanded to the end that 
such erroneous portion of the judgment be stricken out and the case 
remanded to the county court for trial in accordance with the correct por- 
tion of the judgment of the Superior Court continuing the restraining 
order to the hearing. 


APPEAL by the plaintiffs from Finley, J., at October Term, 1934, of 
BuNcomBE. 

This was an action to restrain the foreclosure of a deed of trust given 
by the plaintiffs to the defendant trustee to secure the defendant building 
and loan association. The action was instituted in the general county 
court of Buncombe, where, upon an allegation inter alia that the debt 
had been paid and the cancellation of the deed of trust demanded before 
the insolvency and the commencement of the liquidation of the corporate 
defendant, a restraining order was granted till the final hearing. From 
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this order the defendants appealed to the Superior Court and the ease 
came on to be heard at term time, when and where his Honor found 
as facts, substantially, that the defendant building and Ican association 
is insolvent, and that its affairs are being liquidated by a liquidating 
agent appointed by its directors, and that the plaintiffs Lave made cer- 
tain payments to the association, beginning 1 April, 1925, and extending 
over a period of years up to and including 16 December, 1931, and that 
subsequent to that date plaintiffs have paid to the liquidating agent sums 
aggregating $88.50, and adjudged that “the order of the general county 
court 1s hereby modified to the extent that the temporary restraining 
order issued by the general county court is continued to the final hear- 
ing, and that the payments made up to and ineluding 16 December, 1931, 
be eredited on the stock purchased by the plaintiffs from the defendant 
Tfome Building and Loan Association, and that all payments made 
subsequent to 16 December, 1931, be credited on the note secured by the 
deed of trust,” and remanded the ease to the general county court “for 
further proceedings in accord with this judgment.” From. the judgment 
of the Superior Court the plaintiffs appealed to the Supreme Court, 
assigning errors. 


Vonno L. Gudger for plaintiffs appellants. 
Ford, Coxe & Carter for defendants appellees. 


Scuenck, J. We hold it was error prejudicial to the plaintiffs for 
the judge of the Superior Court, upon an appeal from an interlocutory 
and discretionary order made after pleadings had been Aled and issue 
joined, but before any evidence had been heard, to make findings of fact 
which were in effect determinative of the controversy, and to virtually 
adjudge that the trial court should be bound thereby. 

We think that so much of the judgment as continues the restraining 
order and remands the case to the general county court is correct, but 
that portion thereof which finds facts and directs how application of 
credits are to be made in the general county court is erroneous. The 
question presented by the appeal to the Superior Court was whether 
there was error committed by the general county court in continuing the 
restraining order to the final hearing, and the final merits of the con- 
troversy were not then before the court. 

The restraining order is continued to the final hearing and the case is 
remanded to the Superior Court that it may be there remanded to the 
general county court for determination upon such issucs of fact and 
questions of law as may there arise upon the trial of the cause. 

Error and remanded. 


N.C] SPRING TERM, 1935. 811 


BANK t. STERNBERGER. 


SECURITY NATIONAL BANK, ADMINISTRATOR C. T. A. OF TIIE ESTATE OF 
SARA STERNBERGER MARGOLIUS, DAVID MARGOLIUS, AND 
MEYER STERNBERGER. v. SIGMUND STERNBERGER, TRUSTEE AND 
Inpiviptarry; ROSA STERNBERGER, anxnp JEANETTE STERN- 
BERGER BAACH. 

(Filed 27 February, 1935.) 


1. Trusts D a—Trust in this case held passive trust and beneficiaries 
were entitled to demand possession from trustee at any time. 

The owner of stock in a corporation transferred certain numbers of 
shares to each of his children. After his death the children entered into a 
written agreement which provided that. in order to keep the stock intact 
and in the immediate family in aceordance with their father’s wish, a 
trustee should hold the stock intact. and that none of it should be sold or 
hypothecated without the written consent of all. Possession of the stock 
was given the trustee, but the stock remained in the names of the indi- 
vidual owners upon the books of the corporation, and each of them 
received the dividends from and voted his respective stock: Held, as no 
duties were imposed upon the trustee in respect to the stock except to 
hold same, and as the individuals were the sole bencficiaries of their 
respective shares without limitation over, the trust was a simple, passive 
or dry trust, and the trustee was beund to deliver possession and legal 
title to a beneficiary demanding his respective share, and to the adminis- 
trator e. t. a. of another beneficiary demanding his testatrix’ share in 
order to carry out the terms of her will bequeathing her share to her 
husband. 


2. Evidence J a-—— 


Evidence of a contemporaneous parol agreement is held incompetent in 
this case as being in contradiction of the written trust agreement between 
the parties. 


Appereat by defendants from Clement, J., at June, 1934, Civil Term, 
of Gritrorp, Affirmed. 

This was a civil action, brought by the plaintiff Security National 
Bank, administrator c. f. a. of the estate of Sara Sternberger Margolius, 
upou issuing summons and filing a complaint against Sigmund Stern- 
berger, claiming 1t was the owner and entitled to the immediate posses- 
sion of 1,650 shares of stock in the Revolution Cotton Mulls, and before 
the time for answering had expired the said defendant made a motion 
that David Margohus, Meyer Sternberger, Rosa Sternberger, and 
Jeanette Sternberger Baach be made parties plaintiff or defendant, so 
that the mghts of all interested parties might be fully determined. 
Upon hearing of said motion before the clerk, and upon agreement of 
attorneys representing all parties, the court ordered that David Mar- 
golius and Meyer Sternberger be permitted to make themselves parties 
plaintiff, and that Rosa Sternberger and Jeanette Sternberger Baach be 
made parties defendant. 
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The plaintiffs then filed an amended complaint, adopting the com- 
plaint originally filed and, in addition thereto, alleging that Meyer 
Sternberger was the owner and entitled to the immediate possession of 
1,680 shares of stock in the Revolution Cotton Mills. “The defendants 
Sigmund Sternberger, trustee and individually, Rosa Sternberger, and 
Jeanette Sternberger Baach, filed an answer and cross-action denying 
that the Security National Bank, administrator c. t. a. of the estate of 
Sara Sternberger Margolius, and David Margolius had any right, title, 
or interest in and to said stock, and that Meyer Sternberger was not 
entitled to the immediate possession of the 1,680 shares of stock, as 
alleged, and the defendants asked for affirmative relief, alleging that 
the 3,360 shares of stock claimed to be owned by the plaintiffs was in- 
eluded in a block of stock consisting of 8,790 shares owned by the mem- 
bers of the immediate family of H. Sternberger, deceased, and asked 
that $25,200 cash dividend paid to the Security National Bank, admin- 
istrator c. t. a. of the estate of Sara Sternberger Margolius, be declared 
to be the property of the immediate family of H. Sternberger, deceased. 

The plaintiffs in due time filed an answer to the cross-action, denying 
the allegations of the defendants in their answer and cross-action, and 
prayed for relief as contained in the original and amended complaints. 
On the call of the case for trial both plaintiffs and defendants moved the 
court for judgment upon the pleadings. After hearing argument upon 
the motions, the court overruled the defendants’ motion and sustained 
plaintiffs’ motion for judgment on the pleadings. Judgment was ac- 
cordingly signed, from which defendants appealed to the Supreme Court. 

The plaintiff, in the original complaint, alleges: “That the plaintiff 
Security National Bank is authorized and empowered by law to act as 
administrator, executor, and in other fiduciary capacities. That on or 
about 19 October, 1933, the plaintiff Security National Bank was duly 
appointed by the clerk of the Superior Court of Guilford County as 
administrator c. t. a. of the estate of Sara Sternberger Margolius, who 
died testate on or about 15 October, 1933. That the sa.d Sara Stern- 
berger Margolius left a last will and testament, which has been duly 
probated in common form in the Superior Court of Guilford County, a 
copy of the same being attached hereto, marked ‘Exhibit A,’ and asked 
to be read as a part of this complaint. That the plaintiff is advised, 
informed, and alleges that the said Sara Sternberger Margolius was at 
the time of her death the owner of 1,680 shares of the capital stock of 
the Revolution Cotton Mills, a corporation organized under the laws of 
the State of North Carolina, with its principal office in the county of 
Guilford in said State. That the plaintiff is advised, informed, and 
alleges that the defendant is now in possession of the certificates repre- 
senting the aforesaid 1,680 shares of the capital stock of the Revolution 
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Cotton Mills, and although the plaintiff has demanded that said certifi- 
eates of stock be delivered to it as administrator of said estate, the 
defendant has wrongfully declined and refused to deliver the same. 
That the plaintiff is entitled to the immediate possession of stock, to the 
end that it may administer said estate as it is by law required to do. 

“Wherefore, the plaintiff prays that the estate of Sara Sternberger 
Margolius be adjudged the owner of the aforesaid 1,680 shares of the 
capital stock of the Revolution Cotton Mulls, and that judgment be 
entered in this cause directing the defendant to surrender to it the 1m- 
mediate possession of the certificates for said 1,680 shares of the capital 
stock of the Revolution Cotton Mills now in his possession, and that 
the plaintiff be granted such other and further relief as to this court 
may seem just and proper.” 

In the amended complaint (after other parties were made plaintiffs, 
by consent) the plaintiffs allege: “That David Margolius is the husband 
of Sara Sternberger Margolius, and the sole legatee and devisce of her 
last will and testament. That the said David Margolius is the bene- 
ficial owner of the 1,680 shares of the capital stock of Revolution Cotton 
Mills described and referred to in the original complaint in this cause, 
subject to the administration of the estate of the said Sara Sternberger 
Margolius. That the plaintiff Security National Bank, administrator, 
is entitled to immediate possession of said stock, and that none of the 
defendants has any interest, legal or equitable, therein. That the plain- 
tiff Meyer Sternberger is the owner of 1,680 shares of capital stock of 
the Revolution Cotton Mills, which is now in possession of the defend- 
ant Sigmund Sternberger. That the plaintiff Meyer Sternberger has 
demanded the surrender and delivery of said stock to him by the de- 
fendant Sigmund Sternberger, and the said defendant has wrongfully 
refused to deliver the same to said plaintiff. That the said Meyer 
Sternberger is the sole and exclusive owner of said stoek, and that none 
of the defendants has any legal or equitable interest therein. Where- 
fore, these plaintiffs pray: (1) That the relief prayed for in the original 
complaint be granted. (2) That the plaintiff Meyer Sternberger be 
adjudged the owner of 1,680 shares of the capital stock of the Revolu- 
tion Cotton Mills, the certificates for which are in the possession of the 
defendant Sigmund Sternberger, and that judgment be entered in this 
cause directing said defendant to surrender to the said plaintiff imme- 
diate possession of the certificates for said stock. (8) That the plain- 
tiffs be granted such other and further relef as to the court may seem 
just and proper.” 

The will of Sara Sternberger Margolius is dated 28 January, 1933, 
and after her death duly admitted to probate. The material [tem 2 
is as follows: “All the rest and residue of my estate of whatsoever kind 
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and wheresoever found (including all my stock, and all my interest in 
stock, in Revolution Cotton Mills, whether standing in my name or held 
by me personally or not) I give, devise, and bequeath absolutely and in 
fee simple to my husband, David Margolius.” 

The defendants in their answer allege, among other things: “That 
on or about 5 January, 1923, for a valuable consideration, Meyer Stern- 
berger, Sigmund Sternberger, Jeanette Sternberger, and Sigmund Stern- 
berger, trustee, entered into a written agreement, same being duly signed 
by all of the parties thereto, in words and figures as follows: ‘North 
Carolina—Guilford County. Whereas our Father, H. Sternberger, whom 
we all loved and adored, did, on or about 1 June, 1915, in consideration 
of the sum of one dollar ($1.00), and in the further consideration of 
mutual love and affection, sell, transfer, and assign unto each of us one 
hundred and sixty-eight (168) shares of stock in the Revolution Cotton 
Mills; and whereas, it being the desire of each and all of us to keep said 
stock intact and within our immediate family, in accordance with the 
known wish of our beloved father, we did euter into a written agreement 
on or about 28 December, 1918, wherein and whereby all cf the aforesaid 
stock belonging to each and all of us was placed with Sigmund Stern- 
berger, trustee, as was and is evidenced by a certain written agreement 
made and entered into by and between each of us on aforesaid date, to 
wit, 28 December, 1918; and 

“ “Whereas Sigmund Sternberger owned thirty-nine (89) shares of said 
stock in addition to the aforementioned 168 shares; and whereas a cer- 
tain stock dividend has been declared by the Revolution Cotton Mulls; 
and whereas Sigmund Sternberger is now the owner of 2,070 shares of 
said stock; Meyer Sternberger is the owner of 1,680 shares of said stock; 
Jeanette Baach is the owner of 1,680 shares of said stock; Rosa Stern- 
berger is the owner of 1,680 shares of said stock; and Sara Margolius 
is the owner of 1,680 shares of said stock; and whereas it is the desire 
of each and all of us to keep all of said stock, to wit, eight thousand 
seven hundred and ninety (8,790) shares of stock in the Revolution 
Cotton Mills intact and within our immediate family, in accordance with 
the known wish of our beloved father: 

«Now, therefore, this agreement, made and entered into this 5 Janu- 
ary, 1923, by and between Jeanctte Baach, of Pocahontas, Virginia; 
Sara Margolius, of Spartanburg, South Carolina; Meyer Sternberger, 
Sigmund Sternberger, and Rosa Sternberger, of Greensboro, North 
Carolina, parties of the first part, and Sigmund Sternberger, trustee, 
party of the second part, 

“*Witnesseth, that for and in consideration of the sum of $1.00 paid 
to each of the parties of the first part by the party of the second part, 
the receipt of which is hereby acknowledged, and in the further con- 
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sideration of love and affection passing between each and all of the 
parties hereto, 1t is mutually understood and agreed by the parties hereto 
that all of the aforesaid stock, to wit, 8,790 shares in the Revolution 
Cotton Mills, belonging to the parties of the first part, as heretofore 
mentioned, be placed, and by these presents it is hereby delivered and 
placed with the party of the second part in trust to be held intact by the 
said party of the second part upon the following terms and conditions: 
That the aforesaid stock and all of it is to be held intact, and that none 
of said stock, or any part of same, is to be sold, transferred, assigned, 
hypotheeated either directly or indirectly by any of the parties hereto, 
their heirs, assigns, executors, or administrators, without first obtainimg 
the written consent of all the parties to this agreement, or their heirs, 
assigns, executors, or administrators. 

“<This agreement is to be irrevocable and is to remain in full force 
and effect until it is mutually annulled jointly by all of the parties 
hereto, or their respective heirs, assigns, executors, or administrators, 
and to the faithful performance of the above-mentioned covenants each 
of us do hereby bind ourselves, our heirs, assigns, executors, or admuinis- 
trators, each to the other. In testimony whereof, we have hereunto set 
our hands and affixed our seals and signed in sextette, each and all being 
originals, this being the day and year first above written. Sigmund 
Sternberger (Seal), Meyer Sternberger (Seal), Jeanette Baach (Seal), 
Sara Margolius (Seal), Rosa Sternberger (Seal). I do hereby accept 
the aforementioned stock in the Revolution Cotton Mills upon the terms 
and conditions stated herein. Sigmund Sternberger, Trustee (Seal). 

“That at the time of the execution of the written agreement referred 
to in the preceding paragraphs, and also at the time of the delivery of 
the 8,790 shares of stock in the Revolution Cotton Mulls to Sigmund 
Sternberger, trustee, there was a contemporaneous oral contract and 
agreement by and among Sigmund Sternberger, Meyer Sternberger, 
Jeanette Sternberger Baach, Sara Sternberger Margolius, Rosa Stern- 
berger, and Sigmund Sternberger, trustee, and a distinct understanding 
amoug all of them that the entire block of 8,790 shares of stock should 
be kept intact, held by the trustee and beneficially owned as a unit by 
the immediate family of II. Sternberger, deceased, until such time as 
said members of said family should unanimously elect to change said 
uuderstanding and agreement; that said understanding and agreement 
also included the provision that said Sigmund Sternberger, as trustce, 
should hold and keep said stock intact for said purpose; that said stock 
was actually delivered by them to said trustee; that it was, however, 
agreed that, until modified by the unanimous agreement of said parties, 
said stock was to remain in the names of the respective parties on the 
stock book of Revolution Cotton Mills; that each of the respective par- 
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ties was to vote the stock so standing in his or her name, and was to 
receive the dividends thereon during his or her life as a member of the 
immediate family of H. Sternberger, deceased; but that at the death of 
any one of said parties, the stock upon which the deceased had been 
recelving dividends should be considered as being and shculd continue to 
be the property of the immediate members of the family of H. Stern- 
berger, deceased; that said agreement was to be binding upon all of the 
parties thereto unless and until it was mutually annulled, jointly and 
unanimously by all of said parties; that one of the plaintiffs, to wit, 
David Margolius, husband of Sara Sternberger Margolius, deceased, 
was present when said contract and agreement was made: that he under- 
stood the terms and conditions thereof, discussed the same fully with 
parties to said agreement, including his said wife, advised his wife to 
agree thereto; and that she did agree thereto with his full knowledge 
and consent.” The written instrument of 28 December, 1918, is omitted 
as it is of similar import as above written instrument set forth in the 
answer of defendants. 

The court below entered the following judgment: “This cause coming 
on to be heard before Hon. John H. Clement, judge presiding, and the 
plaintiffs having moved the court for judgment upon the pleadings, and 
after considering the said motion and hearing the argument of counsel, 
and the court being of the opinion that the plaintiff’s motion for judg- 
ment upon the pleadings should be allowed: It is therefore ordered, 
adjudged, and decreed that the plaintiff Security National Bank, ad- 
ministrator c. t. a. of the estate of Sara Sternberger Margolius, is the 
owner of and entitled to the immediate possession of 1,680 shares of the 
capital stock of the Revolution Cotton Mills, represented by certificates 
registered upon the books of said corporation in the name of ‘Sara 
Sternberger Margolius, and now in the possession of the defendant 
Sigmund Sternberger, and that the plaintiff administrator is also the 
owner of the cash dividend amounting to $25,200.00 heretofore received 
by it as alleged in the pleadings, and paid by the Revolution Cotton 
Mills upon the aforesaid 1,680 shares of stock registered in the name of 
Sara Sternberger Margolius; that the plaintiff Meyer Sternberger is the 
owner of and entitled to the immediate possession of 1,680 shares of the 
capital stock of the Revolution Cotton Mills, and represented by certifi- 
cates registered upon the books of said corporation in his name, and 
ow in the possession of the defendant Sigmund Sternkerger; that the 
defendant Sigmund Sternberger is the owner of 2,070 shares of the 
capital stock of the Revolution Cotton Mills, represented by certificates 
registered on the books of said corporation in his name; that Jeanette 
Sternberger Baach is the owner of 1,680 shares of the stock of the 
Revolution Cotton Mills, represented by certificates registered upon the 
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books of said corporation in her name, and Rosa Sternberger is the 
owner of 1,680 shares of the capital stock of Revolution Cotton Mills, 
represented by certificates registered upon the books of the corporation 
in her name. 

“It is further ordered, adjudged, and decreed that the defendant 
Sigmund Sternberger forthwith deliver to the plaintiff Security Na- 
tional Bank, administrator c. t. a. of the estate of Sara Sternberger 
Margolius, the said certificates of the capital stock of Revolution Cot- 
ton Mulls for 1,680 shares registered upon the books of said corporation 
in the name of Sara Sternberger Margolius, and that he likewise deliver 
to the plaintiff Meyer Sternberger the certificates for 1,680 shares of 
the capital stock of the Revolution Cotton Mills registered upon the 
books of said corporation in the name of Meyer Sternberger. 

“Tt is further ordered, adjudged, and decreed that the defendants take 
nothing by their cross-action, and the same is hereby dismissed. The 
defendants will pay the cost of this action, to be taxed by the clerk. 
J. H. Clement, Judge presiding.” 

The exceptions and assignments of error of the defendants are as fol- 
lows: (1) The court erred in refusing to allow the defendants’ motion 
for judgment upon the pleadings. (2) The court erred in allowing the 
motion of the plaintiffs for judgment upon the pleadings. (3) The 
court erred in signing the judgment tendered by the plaintiffs.” 


Brooks, McLendon & Holderness for plaintiffs. 
Sidney J. Stern and Beverly C. Moore for defendants. 


Crarxson, J. The main question involved: Is the written instru- 
ment 1n controversy, admitted to be executed by all of the members of 
the family in reference to the 8,790 shares of stock in the Revolution 
Cotton Mills, such a contract as to entitle the trustee to hold the certifi- 
cates of stock against the demands of plaintiffs? We think not. 

The written instrument is a simple, passive or dry trust, not an 
active or special trust. The distinction between simple, passive or dry 
trusts and special or active trusts is pointed out succinctly in Perry on 
Trusts and Trustees (7th Ed.), Vol. 1, sec. 18, p. 14, which is as follows: 
“Trusts are divided into simple and special trusts. A simple trust is 
a simple conveyance of property to one upon trust, for another, with- 
out further specifications or directions. In such case, the law regu- 
lates the trust, and the cestui que trust has the right of possession and 
of disposing of the property, and he may call upon the trustee to exe- 
cute such conveyances of the legal estate as may be necessary. <A special 
trust 1s where special and particular duties are pointed out to be per- 
formed by the trustee. In such cases he is not a mere passive agent, 
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but has active duties to perform, as when an estate is given to a person 
to sell, and from the proceeds to pay the debts of the settler.” 

In Lewin on Trusts, Vol. 1, the same classification of simple and 
special trusts 1s made, the author saying, at page 18: “The simple trust 
is where property 1s vested in one person upon trust for another, and 
the nature of the trust not being prescribed by the settler, is left to the 
construction of law. In this case the cestui que trust has jus habendt, 
or the mght to be put into actual possession of the property, and jus 
disponendi, or the right to call upon the trustee to execute conveyance 
of the legal estate as the cestui que trust directs.” 

The distinction between active, passive, and dry trusts has been 
observed and carefully pointed out in a number of decisions by the 
Supreme Court of this State. 3 

In Jasper v. Mavwell, 16 N. C., 357 (859), Ruffin, J., said: “The 
question made upon the will has no difficulty. The bank stock is be- 
queathed to the executors, in trust, to receive the dividends as declared 
and pay them over to the testator’s daughter during her life, or until 
the charters expire, and upon that event, unless the charters be renewed, 
the stock itself is given to the daughter. In her, then, are united the 
present right to the whole profits, and the absolute ultimate dominion— 
which gives as perfect a property as is known to the law. The cestui 
que trust can call for the legal estate at her will. It is not like the case 
of a bequest in trust for the maintenance of another. There the trustee 
must retain the property in order to provide out of the profits for the 
support of the object of the testator’s bounty. He must keep the fund 
in his own hands, lest it be wasted. But here the fund is to go 
(eventually) directly to the daughter, and in the meanwhile the whole 
profits, not as a maintenance to be provided by the executor, but as a 
general pecuniary legacy.” 

Again it was declared in Turnage v. Greene, 55 N. C., 63 (headnote), 
that: “Where the right of a cesfuz que trust to a trust 1s immediate and 
absolute, there being uo ulterior limitation, and no continuing duty to 
be performed with it by the trustee, the Court will decree the legal 
estate to be conveyed to those entitled.” This case involved bank stock, 
the trustee seeking to collect commissions for the payment of dividends 
to the cestur que trust, but this was denied, this Court holding that the 
legatees were entitled to have a transfer of stock made to them. 

In McKenzie v. Sumner, 114 N. C., 425 (427-8), the will of Thomas 
J. Sumner devised to Julian EK. Sumner in trust for the plaintiff an 
undivided third part of certain land, and also bequeathec. certain corpo- 
ration stock. It was alleged that the trust being passive and naked, the 
beneficiary was entitled to a transfer of the property. Chief Justice 
Shepherd said: “As to the real estate devised to the defendant for the 
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benefit of the plaintiff, there is no reason why the legal title is not 
vested in the plaintiff by the statute of uses, as the land is not conveyed 
to her ‘sole and separate use,’ nor is the trustee charged in any manner 
whatever with any special duties with respect to the same. . . . The 
statute, however, does not apply to personal property, such as notes and 
bank stock, and the legal title remains in the trustee until it is in some 
way transferred to the equitable owner. Is there any reason why the 
court, exercising its equitable jurisdiction, should not have directed the 
assignment of the legal title in this instance? We can see none. The 
plaintiff being the absolute, equitable owner, there are no ulterior limita- 
tions to be protected and, under the terms of the will, the trustee has 
nothing but a bare, naked legal estate, unaccompanied, as we have 
remarked, with a single specified duty.” 

It is generally held that an attempt to create a passive or dry trust 
in reality, under the statute of uses (C. 8., 1740), results in the passage 
of the legal estate to the cestua que trust. Gold Mining Co. v. Lumber 
Co,, 170 N. C., 273; Springs v. Hopkins, 171 N. C., 486; Lee v. Oates, 
171 N. C., 717; Hardware Co. v. Lewis, 1738 N. C., 290; Patrick v. 
Beatty, 202 N. C., 454. 

The case of Kirkman v. Holland, 139 N. C., 185, cited by defendants, 
is distinguishable. In that case it was held to be an active trust. 
Hospital v. Crow, 186 N. C., 741 (748). The case also of Egerton, 
Administrator, v. Carr, 94 N. C., 648, is not in point. 

In Gold Mining Co. v. Lumber Co., 170 N. C., 273, at p. 277, it is 
said: “As the deed created a passive as distinguished from an active 
trust, there being nothing for the trustee to do but to hold the legal title 
for the corporation, the use was executed by the statute, or, in other 
words, possession was transferred to the use, and the corporation thereby 
acquired the entire estate. Johnson v. Prairie, 91 N. C., 159; Hally- 
burton v. Slagle, 130 N. C., 482; Cameron v. Hicks, 141 N. C., 21.” 

In the instant case the written instrument, among other things, has 
this in it: “Whereas, it being the desire of each and all of us to keep 
said stock intact and within our immediate family, in accordanee with 
the known wish of our beloved father,” etc. Further, “That the afore- 
said stock, or any part of same, and all of it is to be held intact and none 
of said stock is to be sold, transferred, assigned, hypothecated either 
directly or indirectly or by any of the parties hereto, their heirs, assigns, 
executors, or administrators, without first obtaining the written consent 
of all the parties to this agreement, or their heirs, assigns, executors, or 
administrators.” It would seem these additional words—“none of said 
stock, or any part of same, is to be sold,” ete.—were merely explanatory 
to the trustee, to hold the “stock intact.” 
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It appears from the record that since the original written instrument 
of 28 December, 1918, the certificates representing the stock ownership 
of the parties have been actually deposited with and in the possession of 
Sigmund Sternberger, trustee. The owners of the stock have voted 
their respective stock at stockholders’ meetings and have at all times 
received and used all dividends paid by the corporation upon their 
respective shares as their own individual property, and the trustee has 
had nothing to do with the collection or disbursement of said dividends, 
or the voting of said stock. Since 11 April, 1919, all of the stock certifi- 
cates have been issued and registered on the books of the corporation in 
the name of the individual owners, except the certificates owned by 
Meyer Sternberger have been issued and registered in his name since 
18 April, 1919. 

The plaintiffs in this action pray that the trustee surrender to them 
the certificates of stock which they contend they own, now in his posses- 
sion, and they be adjudged the owners of same. From the written in- 
strument the trustee has no duty to perform other than to hold the 
certificates of “stock intact,” etc. The trustee has no active duty to per- 
form, he was to refrain from doing anything. This did not make him 
an active trustee. 

The written instrument was a kindly family arrangement consonant 
with their father’s wishes, but it gave the trustee no special or active 
duties to perform. Was the stock to be held “intact” forever and for- 
ever? Who could ultimately get it? Could it never be alienated? If 
one died, who got the share? The written instrument is uncertain and 
indefinite as to the ultimate ownership of the certificates of stock, and in 
other respects. Bridges v. Pleasants, 39 N. C., 26; Weaver v. Kirby, 
186 N. C., 887; 26 R. C. L., “Trusts,” sec. 20, p. 1188; 7 Pomeroy’s 
Equity Jurisprudence, 4th Ed., secs. 997 and 998. 

The stock was never transferred to the trustee on the books of the 
corporation. The individual members voted the stock and received the 
dividends. We think under the facts and circumstances of this case that 
it is manifestly the duty of the court to direct that the prayer of the 
plaintiffs be granted. We think this is in accord with the generally 
accepted doctrine of trusts and the decisions of this Court. 

The Constitution of North Carolina, Art. I, sec. 31, 1s as follows: 
“Perpetuities, ete.—Perpetuities and monopolies are contrary to the 
genius of a free state and ought not be allowed.” 

Whether the written instrument 1s void because it imposes an un- 
reasonable restraint upon alienation, and thus violates tie rule against 
perpetuities, need not be decided in the instant case. Even if it be con- 
ceded that the written instrument is sufficient and valid to create a 
trust, and is a reasonable restraint upon alienation, it is a simple, passive 
or dry trust. 
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Do the alleged contemporaneous oral contracts and agreements set 
forth in the defendants’ answer and cross-action contradict and vary 
with the written instrument? We think so. 

We think this is so obvious that it 1s hardly necessary to cite authori- 
ties. Roebuck v. Carson, 196 N. C., 672. The matter is recently set 
forth in Winstead v. Mfg. Co., ante, 110. The case of Grissom v. 
Sternberger, 10 Fed., 2d Series, 764, has no bearing on this controversy. 
There are various other matters discussed by the htigants in their able 
briefs that we do not think necessary to discuss, as there are no new or 
novel propositions of law involved. 

For the reasons given, the judgment of the court below 1s 


Affirmed. 





J. S. GASQUE vy. CITY OF ASHEVILLE. 
(Filed 27 February, 1935.) 


1. Trial D a—On motion of nonsuit all the evidence is to be considered 
in light most favorable to plaintiff. 

Upen a motion as of nonsuit the evidence is to be considered in the 
light most favorable to plaintiff, and he is entitled to every reasonable 
intendment thereon and every reasonable inference therefrom, and the 
motion will be denied if there is any sufficient evidence on the whole record 
of defendant's liability. C. S., 567. 


2. Evidence K a-— 

Testimony of plaintiff's wife that the condition of plaintiff's health 
after the injury in suit had been bad its held competent, the testimony 
being based upon the witness’ observation of plaintiff's general bodily con- 
dition. 


3. Trial Fa 
Where questions sought to be presented by issues tendered are sub- 
mitted to the jury by the court under one issue, and the issues submitted 
encompass all material phases of the evidence, the refusal to submit 
the issues tendered will not be held for error, the form of the issues being 
largely in the court’s discretion and not being the proper basis for excep- 
tion unless prejudicial or affeeting substantial rights. 





Form and sufficiency of issues. 


4, Municipal Corporations E c— 

In an action against a city to recover for personal injury resulting from 
the negligent condition of its streets or sidewalks, the burden is on plain- 
tiff to prove the alleged negligence and proximate cause by the greater 
weight of the evidence. 

o. Same—Duty of city to keep its streets and sidewalks in reasonably 
safe condition. 


The evidence in this case tended to show that the lid of a city's water 
meter adjacent to its sidewalk had become insecure by reason of dirt 
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washing down and enaking around the inner rim, that the meter was read 
by the city’s employee each month, who did or by the exercise of due care 
could have seen the situation, and that the type of lid in use at the place 
of the accident was considered unsafe, and that this type of lid had been 
replaced by the city in other places by a safe type, and that plaintiff, 
while walking along the sidewalk at night, stepped on the inseeure lid, 
which tilted, causing his feot to slip inte the hole of the meter box, 
throwing plaintiff and causing serious injury. The court charged the jury 
that the city was not an insurer of the safety of its streets and sidewalks, 
but that it was under duty to exercise due diligence to keep its streets 
and sidewalks, including meter boxes, in a reasonably safe condition by 
reasonable inspection and supervision, and that it would not be liable for 
injury from a defect of which it had no notiee, but that actual notice 
was not required, but that notice would be implied if the defect should 
have been discovered by the city in the exercise of ordinary care in main- 
taining reasonable inspection and supervision: Acld, the charge cor- 
rectly applied the law to the facts of the case, and was without error, 


6. Damages F a— Where evidence shows permanent personal injury, 
plaintiff may recover, also, present cash worth of prospective future 
earnings, 


In this personal injury action the evidence tended to show that plaintiff 
had been seriously and painfully injured, and that his injury was dis- 
abling and permanent: Held, a charge that plaintiff was entitled to re- 
cover past, present, and future damages, based upon plaintiff's age and 
earning capacity, but limiting the recovery of future damages to their 
present cash worth, is without error. 

%. Trial E e— 


The refusal of the eourt to give requested instructions will not be held 
for error where such requested instructions are not supported by the 
evidence, or where the requested instructions are substintially given in 
the charge. 


SCHENCK, J., took no part in the consideration or decision of this case. 


Appear by defendant from Schenck, J., and a jury, at April Term, 
1984, of BuncompBr. No error. 

This was an action for actionable negligence, brought by plaintiff 
against defendant, alleging damage. Plaintiff alleged that by reason of 
stepping Into a water meter on the street, and it belonging to defendant, 
he had been injured by the negligence of the defendant. The defendant 
demed the material allegations of the complaint and set up the plea of 
contributory negligence. Notice of the claim of plaintiff against de- 
fendant was duly filed as required by the statute. 

The evidence on the part of plaintiff was to the effec:: That in the 
city of West Asheville, about 9 o’clock on the evening of 7 April, 1933, 
he had tire trouble and started to a filling station with tubes to have 
them fixed. He was proceeding on the north side of Haywood Road. 
There was a water meter in front of 841 Haywood Road. Plaintiff 
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testified, in part: “When I stepped on the lid of a partly covered water 
meter box—when I did, my left foot and leg went down in the hole and 
in some way it turned the lid in a vertical position. I don’t know 
whether exactly straight or not, but I fell, and as I did the edge of the 
lid eanght me between my legs on the point of my spine and on my right 
testicle. That was right in the crotch. [ gave a powerful lunge to 
come out. It was instant pain. In doing so, I tripped in some way 
and fell again. I fell in sort of a sitting position. I don’t know 
whether a rock, brick, or edge of the rim, but I struck my back a httle 
higher up on some blunt object. Then IT got to mv feet. I was expe- 
riencing the most excruciating pain of my life, and the last I remember 
I grabbed myself in the crotch and was drawn double, everything turned 
dark tome. . . . I don’t beheve I could have seen the condition of 
the meter box. I did not see it. There was a hedge there and no 
lights. The nearest light was 20212 feet from the meter box. I don’t 
know how dark it was. I could not see that box or that lid there, 
partly covered, or I would not have stepped on it. I know it was not 
fully covered or my leg would not have gone in. I cannot swear exactly 
what position it was laving in for I did not see it prior to the time I 
stepped on it. EL don’t know what condition it was in, except that if, 
the lid, turned and caught me between the crotch. One eaught me in 
the crotch and I am sure the other was in the hole, somewhere around 
the hole, bound to be. It was wnexpected and I was hurt so bad T[ 
‘annot give a detailed description of it. I don’t know how deep the 
meter box was.” 

Plaintiff was at once taken to a hospital and was unconscious for 
four or five days, and he staved in the hospital thirty days. The first 
six months of his injury he spent the greater part of the time in bed, 
except to go up and visit the doctors, 

Dr. J. W. Deyton testified, in part: “The injury will be permanent. 
In my opinion, he will never be able to perform heavy manual labor or 
an undue amount of exercise, whether in sports or labor.” 

Edna Kitehin, a graduate nurse in the hospital, testified, in part: 
“Mr. Gasque was brought into the hospital, I think, around 9 o’clock, 
or a few minutes past 9, it was not earlier than 9 at mght. The man 
seemed totally unconscious. I nursed him 30 days, devoting my entire 
attention to him. Twenty-hour duty, with four hours off during the 
day or night, when it was convenient for another nurse to look after 
him, and he was resting so that I could be away. I cannot say how 
long he remained unconscious, but I would say around four or five 
davs. His right eye was swollen and closed entirely and, of course, he 
was lifeless, and he was bleeding from his nose and mouth, and also 
from his pelvic region. Jle bled from his pelvic region every day the 


824 IN THE SUPREME COURT. [207 





GASQUE v. ASHEVILLE, 





entire time he was in the hospital. The bleeding came from the inside. 
There was no indication on the outside. . . . I was present at the 
operation on his back or spinal puncture. There was an attempt made 
to do a lumbar puncture, but the doctors were not successful, due to the 
nervous condition of the patient. That was while he was in the hos- 
pital. I think they tried it twice, but I cannot say exactly. It was 
more than onee.” The plaintiff was thirty-one years of age, weighed 
168 pounds and, prior to the injury, a strong and healthy man. 

M. E. Fox testified, in part: “I was hailed by someone and found 
him (J. S. Gasque) in a water meter. I learned later it was Mr. John- 
son. . . . I got out. I saw Mr. Gasque with one leg in the water 
meter, down in the water meter box, and the lid of the water meter box 
and side of his head on the sidewalk. The side of his head was laying 
over on the sidewalk and his leg down in there. It wes on my right- 
hand side going west, the north side. It was on the sidewalk. I think 
a little to the right-hand side, the north side. There was a kind of 
sloped bank by the sidewalk. The meter box was close to that, a dirt 
bank. Gasque was just laying there like a dead man, so I picked him 
up out of the meter box and I told Mr. Johnson to let's carry him to 
the hospital. I picked him up, Johnson seemed to be just scared. I 
picked him up and put him in my car and carried him to Dr. Gardner’s 
Hospital. . . . I picked him up in my arms and kicked the lid up 
over there, but it did not seem to fit so well, and I tolc. the policeman 
he better go see about it. When I stepped on the lid it kind of tilted. 

It was so dark I could not see whether dirt was on the meter 
box” 

Howard Johnson testified, in part: “I don’t know how much it would 
weigh. It was hghter than the ones on the meter right below there, in 
frout of the house just below this meter, in front of 841. . . . The 
old meter lids rested on a rim and a flange that was set in the concrete 
in the sidewalk. That was in 1933. It did not sit there hardly at all 
because there was too much dirt all around it. Dirt in the flange. It 
did not rest flat. One side might have been higher than the other. I 
don’t say that it did. I eut the dirt down, but I did not notice whether 
one side was higher or lower than the other. I don’t know whether one 
was higher or not. It was an ordinary meter lid like the city has used 
for a long time until Mr. Israel put the new ones on that has a wide 
flange that sits down on the hd. This was one of the old-style lids.” 

James G. Hyde testified, in part: “We went there and Johnson 
turned the spot hght on the box that you can shine, he got on his knees 
and stood up. I noticed him ¢leaning it out, and that is about all that 
IT know about it. The box is about six inches from the bank outside— 
the nearest point of the box from the outside of the street. There is a 
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small bank. It was six inches from the bank. The right-hand side. 

The dirt bank seemed to be evidently very hard, because Mr. 
Johnson took some time to get it out. Evidently back in there hard 
because he had a knife cleaning it out. Before he cleaned it out he 
pushed it over to the proper place and moved it. It evidently had some 
at different points because it had a tendency to rock, and that is when 
he took it up and cleaned it. He tried to fit it in first. It tilted back 
and forth. He then took a knife and tried to remove the dirt. The dirt 
bank was fourteen inches high, maybe a little higher, and there is a 
hedge on top of that. It was a privet hedge. I don’t know hardly how 
to describe the lid. It was one of those regular little lids with checked 
top. There were not any flanges on the top piece, I don’t think.” 

Hf. C. Smith testified, in part: “I went up there to the water meter 
hole at 841 Haywood Road. I have my car and Mr. Gasque’s younger 
brother was with me. I drove my car and Mr. Gasque’s younger 
brother was with me, and Mr. Robinson and two or three other parties 
went in another car. We went to this hole, and I was one of the first 
there. I observed the lid on the hole at that time. I first stepped on 
the edge of the lid, and it would rock, the side I would step on. I 
would go down in the hole and the other end on the other side would 
tilt up. I lifted the hd out of the hole. I noticed that there was dirt 
caked around inside rim of this meter box and the lid would not fit 
down in the hole. 

“T took the hd out without any kind of instrument. I took it out 
with my hand. There was dirt caked around this inner rim and there 
was one of the men in the party had a flashlight that was turned on this 
hole, and either Mr. Robinson or Mr. Johnson, who was up there by 
that time, tried to scrape out the dirt with a coin and could not do it 
with that. Mr. Johnson was there. It was either him or one of the 
other parties. They did not have any luck with the coin, so a knife 
was used to cut the dirt around the inside of the ring. The lid did not 
hit by then. It would rattle when you would press on it with your 
foot. It would not fit at all. It was raised above the level of the rim, 
and I just picked it up with my fingers.” 

E. M. Israel testified, in part: “I was born and raised in Asheville, a 
little over 62 years ago. I was an official of the city of Asheville for 
a little over 3014 years, having maintenance of water and sewer, making 
connections and setting meters and gravity mains coming in. I was so 
engaged when the town of West Asheville was taken into the city. 
While an official of the city of Asheville, I caused water meter lids for 
water meter boxes to be changed. We hada ld with a ring on the under 
side to fit around the box to keep the lid, and also had a catch that you 
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could run it around and lock it, to keep it from kicking cut. I resigned 
3 July, 1931. I know the type of water meter lid in general and 
approved use in April, 1983. It was a hd with a ring that goes down 
inside the rim that sits on the meter box and the ring type, you might 
eall it, 

“Q. Does that have any facilities for locking or securing it? A. ‘Yes, 

well, this ring that goes down through the base of the box an inch or 
an inch and a half, you have to raise it up to get it out. There is no 
way to push it out. You cannot push it out with your foot. 
If you will allow me, I will explain the trouble with the lightw eight lid 
without a ring. There 3 is naturally a space where they sit in the base of 
the meter box in which dirt accumulates. It is possible it will go 
under one side and not on the other, and out she goes. Any little jar 
will throw it out. Yes, but with the flange that comes down on the 
rim an inch or better, it cannot pick it up. It just settles in there. It 
is different from the flange, from the meter lid without the ring. Just a 
little groove. There are different types of boxes. The one in Asheville 
and the county, I think the county uses practically the same as we do 
in Asheville, the one with the ring is safe. The one without the ring is 
absolutely unsafe. J venture to say there are mighty few, if any, safe 
without the ring to hold them’ ” 

Viola Gasque, plaintiff’s wife’s testimony was to the effect: That she 
iunmediately went to the hospital the night of the injury; saw his con- 
dition—deseribed his condition in detail, and testified as follows: “He 
suffered pain and his condition was nervous. He and I occupy the 
same room and same bed at night. He has taken drugs to alleviate his 
pain. Ie suffered such intense pain when he first came home that he 
was given drugs to ease this pain. I believe he took those drugs two to 
four llours, according to the severity of the pain. I met Mr. Gasque 
18 May, 1925. I believe that it is almost 9 years I never knew of his 
being sick from the time that we were married, 4 years before this acci- 
dent. He never had been confined to bed or complained of any illness. 
Q. What has been the condition of his health since 7 April, 1933? A. ‘It 
has been bad.’”? The defendant excepted and assigned error to the above 
question. 

The defendant had meter readers to read the city water meters. 

The issues submitted to the jury and their answers thereto were as 
follows: “(1) Was injury to the plaintiff J. S. Gasque caused by the 
neghgence of the defendant city of Asheville, as alleged in the com- 
plaint? GA. ‘Yes’ (2) What damage, if any, is the plaintiff J. S. 
Gasque entitled to recover of the defendant city of Asheville? A. 
875002 ” 
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Judgment was rendered in the court below on the verdict. The 
defendant made numerous exceptions and assignments of error and ap- 
pealed to the Supreme Court. The material ones and necessary facts 
will be set forth in the opinion. 


R. Rk. Wiliams, William J. Cocke, Jr.. and J. Y. Jordan, Jr., for 
plaintrff. 
C,H. Blackstock for defendant. 


CrarKkson, J. «At the close of plaintiff’s evidence and at the close of 
all the evidence the defendant made motions for judgment as in case of 
nonsuit in the court below. C. 8., 567. The court below overruled 
these motions, and in this we can sce no error. 

On motion to dismiss, or judgment of nonsuit, the evidence is to be 
taken in the hght most favorable to the plaintiff, and he is entitled to 
the benefit of every reasonable intendment upon the evidence and every 
reasonable inference to be drawn therefrom. An exception to a motion 
to dismiss in a eivil action taken after the close of the plaintiff’s evi- 
dence, and renewed by defendant after the introduction of lis own 
evidence does not confine the appeal to the plaintiff’s evidence alone, 
and a judgment will be sustained under the second exception if there is 
any evidence on the whole record of the defendant’s labilty. 

The defendant excepted and assigned as error the question propounded 
to Viola Gasque, wife of plaintiff: “Q. What has been the condition of 
his health since 7 April, 1933¢ <A. ‘It has been bad.” We do not think 
this exception and assignment of error can be sustained. The wife, 
Viola Gasque, from her testimony, had every opportunity for obserya- 
tion. 

In Sherrtll vy. Telegraph Co., 117 N. C., 352 (363), we find: “The 
mental state or appearance of a person, or his manner, habit, conduct, 
or bodily condition, as far as they ean be derived from mere observation 
as distinguished from medical examination, may be proved by the opin- 
ion of one who has had opportunities to form 1t.” 

In S. v. Brodie, 190 N. C., 554 (555), citing McKelvey on Evidence, 
172, 231, and other authorities, we find: “It is a familiar principle that 
one who is called to testify is usually restricted to facts within his 
knowledge; but if by reason of opportunities for observation he is in a 
position to judge of the acts more accurately than those who have not 
had such opportunities, his testimony will not be excluded on the ground 
that it Is a mere expression of opinion.” 

In Wigmore on Evidence, Vol. 1 (2d Ed.), ch. 22, sec. 568 (1), p. 
974, speaking to the subject, we find: “While on matters strictly involy- 
ing medical science, as such, some special skill is needed, yet there are 
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numerous related matters, involving health and bodily soundness, upon 
which the ordinary experience of everyday life is entirely sufficient. 
The line may sometimes be difficult to draw; but there zan be no difh- 
culty in determining that a layman may be received to state (for 
example) that a person was or was not apparently ill. (zreat hberality 
should be shown by the courts in applying this principle, so that the 
cause of justice may not be obstructed by narrow and finical rulings.” 
In the note to the above there are abundant authorities. cited showing 
that the testimony of laymen in matters of this kind is admissible. 

From the other evidence in the case, the question is at least not preju- 
dicial. The defendant tendered certain issues to be submitted to the 
jury. As there was no evidence of contributory negligence, no issue was 
tendered on that defense set up in the answer of defendant. The matter 
set forth in the issues tendered by defendant were consicered under the 
first issue, and we see no error in not submitting the issues tendered by 
defendant. The charge of the court below on the first issue took into 
consideration the facts involved in the other issues tendered by defend- 
ant. The issues submitted afforded the parties an opportunity to intro- 
duce all pertinent evidence and apply it fairly. 

Issues submitted are largely in trial court’s discretion, and if not 
prejudicial or affecting substantial rights, will ordinar:ly not be held 
error. Grier v. Weldon, 205 N. C., 575. 

“The duty of the municipal corporation in reference to streets is 
stated as follows in Bailey v. Winston, 157 N. C., 259: “A city or town 
or village must keep its streets in good condition and repzir, so that they 
will be safe for the use of its inhabitants or of those entitled and having 
occasion to use them. If they become unfit for use by reason of defects 
which could not be anticipated and consequently guarded against, under 
ordinary circumstances, the municipality should have some notice of the 
defect, either actual or else implied from the circumstances; and in this 
connection it must be said that it is the duty of the city (and, of course, 
these principles apply generally to all forms of municipalities) to exer- 
cise a reasonable and continuing supervision over its streets, in order 
that it may know they are kept in a safe and sound condition for use. 
Sometimes notice of their defective condition is actual or express, again 
it is constructive or implied, where, for instance, the defect has existed 
for such a length of time as to show that the city has omitted or neg- 
lected its plain duty of supervision; and still again, it may be inferred 
by the jury from the facts in evidence. This principle is illustrated and 
was applied in Fitzgerald v. Concord, supra (140 N. C., 110), where it 
is said, approving 1 Sh. and Red. on Negligence, sec. 369: “Unless some 
statute requires it, actual notice is not a necessary condition of corporate 
liability for the defect which caused the injury. Under its duty of 
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active vigilance, a municipal corporation is bound to knew the condition 
of its highways, and for practical purposes the opportunity of knowing 
must stand for actual knowledge. Hence, when observable defects in a 
highway have existed for a time so long that they ought to have been 
seen, notice of them is implied, and 1s imputed to those whose duty it is 
to repair them; in other words, they are presumed to have been discoy- 
ered by the exercise of reasonable diligence.” . . . “On the question 
of notice imphed from the continued existence of a defect, no definite 
or fixed rule can be laid down as to the time required, and it is usually 
a question for the jury on the facts and circumstances of each particular 
case, giving proper consideration to the character of the structure, its 
material, the time it has been in existence and use, the nature of the 
defect, its placing,’ and in other considerations not necessary to be 
stated” ” Barley v. Asheville, 180 N. C., 645 (657-8); Michaux v. 
Rocky Mount, 193 N. C., 550; Markham v. Improvement Co., 201 N. C., 
117 (120); Speas v. Greensboro, 204 N. C., 239. 

The court below charged fully and accurately as to the burden of the 
issue by the greater weight of the evidence being on plaintiff, also 
negligence and proximate cause. The court below charged the jury to 
which no exception was taken: “The governing authorities of a city are 
charged with the duty of keeping their streets and sidewalks and water 
meter boxes in a reasonably safe condition; and their duty does not end 
with putting them in a safe and sound condition originally, but they are 
required to keep them so to the extent that this can be accomplished by 
proper and reasonable care and continuing supervision. 

“Tt is the duty of the city of Asheville to keep the streets, including 
the sidewalks and meter boxes thereon and nearby, in proper repair; 
that is, in such condition as that the people passing and repassing over 
them en at all times do so with reasonable ease, speed, and safety. 

“Jt is not the duty of the city, however, to warrant that the condi- 
tion of its streets and sidewalks and meter boxes shall be at all times 
absolutely safe. The city is not an insurer of their safety; the city is 
only required to exercise ordinary or reasonable care to make them safe. 
The city is only responsible for negligent breach of duty and to establish 
such responsibility it 1s not sufficient to show that a defect existed and 
an injury has been caused thereby. It must be further shown that the 
officers of the city knew or by the exercise of due care might have known 
of the defect, and that the character of the defect was such that injury 
to travellers therefrom might be reasonably anticipated. 

“Tt will be observed that actual notice of a dangerous condition or 
defective structure is not required, but notice may be implied from cir- 
cumstances, and will be imputed to the city if its officers could have 
discovered the defect by the exercise of due care or proper diligence. 
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Actual notice is not a necessary condition to render the city Hable for a 
defect which causes an injury. Under its duty of actual diligence, a 
municipal corporation is bound to know the condition of its sidewalks 
and meter boxes, where the opportunity of such knowledge exists; the 
opportunity of knowing stands for actual knowledge. A city is pre- 
sumed to have notice of such defects as it might have discovered by due 
care or reasonable diligence, but the most that is required of a eity is the 
use of ordinary diligence by making inspections and examinations with 
reasonable frequency and due care to ascertain and remedy them. 

“Tt is the duty of a city to exercise due care to keep its streets and 
sidewalks and meter boxes in good condition and repair, so that they 
will be safe for the use of its inhabitants, or those entitled and having 
oceasion to use them. If they become unfit for use by reason of defects 
which could not be anticipated, and consequently guarded against, the 
municipality must have some notice of the defect before it can be held 
liable for any injury proximately caused thereby. Sometimes notice of 
such defects is actual or express, and, again, sometimes such notice 1s 
constructive or implied. It is the duty of a city to exercise a reason- 
able and continuing supervision over its streets and sidewalks in order 
that it may know they are kept in safe condition.” 

The evidence was to the effect that the water meter was so located that 
dirt washed down and eaked around the inner rim which prevented it 
from fitting and it would tilt up. There was evidence that those who 
read the meter each month saw or in the exercise of due care could have 
seen this situation. The water meter was an old kind and had been 
there many years. Israel testified unobjected to: “The one with the 
ring is safe. The one without the ring is absolutely unsafe.” 

Smith testified: “I first stepped on the edge of the lid and it would 
rock the side I would step on. I would go down in the hole and the 
other end on the other side would tilt up. I lifted the hd out of the 
hole. I noticed that there was dirt caked around the inside run of this 
meter box and the lid would not fit down in the hole.” 

We think the charge fully supported by the authorities in this juris- 
diction and applcable to the facts in this case. We have examined the 
exceptions and assignments of error to the charge and de not think they 
can be sustained. On the question of damage, the court below charged 
the jury: “It is for the jury to say, under all the circumstances estab- 
lished by the evidence, what is a fair and reasonable suin which the 
defendant should pay to the plaintiff by way of compensation for injury 
sustained. The age and occupation of the injured party, the nature and 
extent of his business, the value of his services, the amount that he was 
earning at the time of his injury, or whether he was employed at the 
time, are all matters to be considered. The award is to be made, if 
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made at all, on the basis of a cash settlement now for plaintifi’s injuries, 
past, present, and prospective. Where future payments for loss of carn- 
ing power are to be anticipated by the jury and capitalized into the 
verdict the plaintiff is entitled only to their present worth.” 

The evidence as to damage supported the charge. This charge 1s 
fully approved by the authorities. Campbell v. R. R., 201 N. C., 102 
(108). The defendant submitted four prayers for special instructions. 
We see no error in refusing the first three, the fourth, which 1s as fol- 
lows, was given substantially in the general charge: “The city, however, 
is not held to warrant that the condition of its streets shall be at all 
times absolutely safe; it is only responsible for a negligent breach of 
duty, and to establish such responsibility, it is not sufficient to show that 
a defect existed and an injury has been caused thereby. It must be fur- 
ther shown that the officers of the city knew, or by ordinary diligence 
might have discovered, the defect, and the character of the defect was 
such that injuries to travelers therefrom might reasonably be antici- 
pated.” 

The first three prayers were not entirely supported by the facts in evi- 
dence. We think the charge of the court below covered the law apph- 
‘able to the facts. The court below gave the contentions accurately and 
fairly to both litigants and set forth the law appheable to the facts in an 
able and careful charge. We can sce no error. The other exceptions 
and assignments of error are Immaterial and present no new or novel 
propositions of law. 

On the entire record we cau see no prejudicial or reversible error. 

No error. 


ScueNnck, J., took no part in the consideration or decision of this case. 





INA FE. JERNIGAN vy. ALBERT M. JERNIGAN. 
(Filed 27 February, 1935.) 


1. Appeal and Error L d— 


Where the Supreme Court has ruled on a former appeal that the evi- 
dence was sufficient to overrule defendant’s motion as of nonsuit, C. 8., 
567, and the evidence upon the second trial is substantially the same, the 
question of the sufficiency of the evidence is res judicata and will hot be 
considered on the second appeal. 


2. Appeal and Error J e— 


The admission of evidence over defendant’s objection cannot be held 
harmful where evidence of the same import as that objected to is ad- 
mitted without objection. 
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3. Automobiles C j— 


What a joint enterprise is within the meaning of the doctrine of im- 
puted negligence must be determined to a great extent from the facts of 
the particular case. 


4. Same—Preemptory instruction in plaintiff's favor on issue of imputed 
negligence held not error under evidence in this case. 


The uncontradicted evidence disclosed that defendant and his wife were 
taking a long trip in defendant’s car to visit their daughver, that defend- 
ant’s wife, in order to give defendant a rest, at his request, was driving 
the car at the time of the accident in suit, that defendant was sleeping or 
dozing and suddenly awoke as the car passed a truck on a fill just before 
a railroad overpass, and that defendant, thinking the car in imminent 
danger of being wrecked, grabbed the wheel and swerved the car to the 
right, resulting in the car being driven over the embenkment: Held, 
in the wife’s action against her husband to recover for her resulting inju- 
ries, a charge that if the jury should find the facts to be as testified and 
shown by all the evidence they should answer the issue of imputed negli- 
gence in the wife’s favor is not error. 


5. Negligence A b—Instruction on doctrine of imminent peril held with- 
out error in this case. 

The court's charge to the jury on the doctrine of sudden peril to the 
effect that a person confronted with a sudden and unexpected emergency 
is not required to exercise the same presence of mind and judgment as in 
ordinary circumstances, and that defendant would not be Hable if the 
jury should find that he acted as an ordinary prudent man would have 
acted under the circumstances, is held without error, and defendant's 
objection on the ground that the court should have charged that defendant 
would not be liable if he acted as an ordinary prudent man might have 
acted under the circumstances, instead of as an ordinary prudent man 
would have acted, cannot be sustained, “would” and ‘‘might” having no 
substantial difference under the facts and circumstances of the case, and 
the charge containing no prejudicial error when construed as a whole. 


6. Appeal and Error E b— 


Where the charge of the court on an aspect of the case is not in the 
record it will be presumed that the court correctly charged the law appli- 
cable to the evidence, 


APPEAL by defendant from Devin, J., and a jury, at November Term, 
1934, of Encrecombr. No error. 

This is an action for actionable negligence, brought by plaintiff 
against defendant. The defendant in his answer denied negligence, and 
set up the defense of sudden emergency, joint enterprise, and contribu- 
tory negligence. The evidence on the part of plaintiff was to the effect 
that she was the wife of defendant and was injured in an accident on 
16 April, 1932, while traveling in defendant’s car from Norfolk to 
California. Defendant drove the car from Norfolk to Weldon and 
asked the plaintiff to take the wheel, and they headed towards Rocky 
Mount. 


N.C.] SPRING TERM, 1935. 833 


JERNIGAN Ut. JERNIGAN, 





The plaintiff testified, in part: “The road between Enfield and 
Whitakers passed over the railroad, the road being elevated by an over- 
head bridge where it crosses over the track. We reached the overhead 
bridge about 4 o’clock in the afternoon. The weather was fair. The 
road was dry and in good condition. The road was paved with cement 
to the bridge and with tarvia over the overpass. I was driving about 
30 miles per hour. J had driven a car for several years and had never 
had an accident. Just before we got to the bridge there was a truck in 
front of me and I blew for the truck and passed around it. I was leay- 
ing the cement part of the road and entering upon the part paved with 
tarvia when I blew my horn. I passed the truck and, after passing it, 
I was getting back on the right side of the road and my husband grabbed 
the steering wheel and I don’t remember anything else. At and about 
the time I was passing the truck I did not see any other vehicles coming 
in the opposite direction. I was about one-fourth up the incline when 
I passed the truck, and it was after that my husband grabbed the wheel. 
When he grabbed the wheel the car went to the right and over the em- 
bankment and I do not remember anything further. Before he grabbed 
the wheel the car had not slipped over the pavement. We were not 
meeting anybody, I was not nervous or frightened, and did not think I 
was in any danger. The embankment is about eight feet above the 
surrounding country about one-fourth of the way up where we passed 
the truck and about twelve feet above the surrounding country about 
one-half way up the incline where the car went over. . . . Just 
before my husband grabbed the wheel I was in the center of the road 
and had passed the truck. I had started back to the mght-hand side 
and had gotten in about the middle of the highway. I do not remem- 
ber anything further until I awoke in the hospital the next morning. 

My husband was, at the time of the accident, a police officer of 
the city of Norfolk, and had been for about fifteen years. I have no 
other income except his salary and no property except property that he 
gave me or property that we accumulated together. . . . We had 
saved enough with what my daughter had given me to take a trip to 
California. . . . On our trip to California we had planned that I 
would drive awhile and he would drive awhile. He had worked all 
night the night before the accident. When we got to Weldon he said he 
was tired and sleepy and wanted to take a nap, and I took the wheel so 
he could sleep and drove from Weldon to the overhead bridge where the 
accident occurred. . . . As I was going around the truck my car 
was headed to the left. I don’t know when my husband, who was sitting 
beside me in the front seat, awoke, but if he awoke at that moment I 
guess he looked right out into space with the ground 12 feet or more 
below him. It was not at that point that he took hold of the wheel. 
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He took hold of the steering wheel as I went to get bacx on the right 
side of the road after going around the truck. . . . My husband 
took hold of the steering wheel and tried to pull the car back into the 
road. I was not in any danger. The car was not facing to the left 
when he took hold of the wheel. It was facing straight up the road 
and I was getting it back on the right side of the road. I had gotten 
around the truck, then he took hold of the steering wheel. . . . Ido 
not know when my husband woke up. He was asleep sorne time before 
we got to the bridge and the first thing I knew he had grabbed the 
wheel. He had not spoken to me. I don’t know what he thought or 
what he saw or when he woke up. The first thing I knew he just 
grabbed the wheel. . . . Before passing the truck I looked to see 
whether there were any cars between me and the bridge, and did not see 
any cars coming.” 

Wyatt Fountain, who was driving the truck about 20 ‘miles an hour, 

which plaintiff passed, testified, in part: “I should say Mrs, Jernigan 
passed me about a fourth of the way up the incline and the car made 
the leap from a point about halfway up the incline. There was no 
other trafic on the road. It is about 500 fect from the beginning of the 
incline to the bridge. At that time there was no railing on the road. 
The highway, including the shoulders, was about 30 feet wide. An 
automobile 1s about 5 feet wide, and will take up about 8 feet. When 
the car cut I stopped my truck and watched to see what was going to 
take place. I was thunderstruck at it making those turns and the car 
sailed off and landed on all four wheels and went across the field and 
dropped in a ditch on the side of the railroad. It looked like it was 
going over, but it did not have momentum enough, and dropped against 
the bank, its rear end standing up and its front end in a ditch. 
I did not see anything unusual about the car passing me on the road 
just before the accident. After she passed I did not see that it got off 
the pavement. It went to the left and then back. I did not see any- 
thing unusual before it began switching back and forth a2ross the road. 
There was plenty of room to pass, and she passed me all right.” 

In many respects the defendant’s testimony tended to corroborate that 
of the plaintiff. He heard the horn blow, and saw the road, the truck, 
and the bridge, and he did not think it was a dangerous road, and his 
wife was in control of the car, driving at a moderate rate of speed. 
“My wife and I have talked about the accident very little in the last two 
years. While we were talking about it, she said that if I had not 
grabbed the wheel she would have righted the car up and the accident 
would not have happened, or substantially that. . . . I do not say 
now she failed to operate the automobile in a careful and lawful manner, 
or that she failed to have it under proper control.” 
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The issues submitted to the jury and their answers thereto are as 
follows: “(1) Was the plaintiff injured by the negligence of the defend- 
ant, as alleged in the complaint? <A. ‘Yes. (2) Were the plaintiff and 
defendant engaged in a joint enterprise, so as to bar the plaintiff’s 
action, as alleged in the answer? <A. ‘No. (3) Did the plaintiff, by 
her own negligence, contribute to her injury, as alleged in the answer? 
A. ‘No’ (4) What damages, if any, is the plaintiff entitled to recover 4 
A. ‘$7,500.’ ” 

The defendant made numerous exceptions and assignments of error. 
The material ones will be considered in the opinion. 


Jattle d& Winslow for plaintiff. 
Willeow, Cooke & Willcox and Thorp & Thorp for defendant. 


Crarnson, J. Fhis action has heretofore been before this Court and 
a Per Curiam opinion was filed 19 September, 1934, post, 851. This 
Court reversed the judgment of nonsuit, and said: “While the defenses 
of joint enterprise, sudden emergency, unconsciousness of the defendant, 
and contributory negligence raise very interesting questions, we think 
they should have been submitted to the jury under proper instructions, 
since we are of the opinion that there was sufhcient evidence of the 
alleged negligence of the defendant to carry the case to the jury.” 

At the close of plaintiff’s evidence, and at the close of all the evidence, 
the defendant made motions in the court below for judgment as in case 
of nonsuit. C.S., 567. The court below overruled these motions, and 
in this we can see no error, This Court passed on the evidence in this 
case when 1t was here before. There is no material difference in the 
evidence on the former and this appeal. On this aspect, the matter is 
res judicata. The defendant presents other questions for our considera- 
tion. First: “Did the court err in permitting the defendant to testify 
that the taking hold of the wheel by him was the sole cause of the acei- 
dent?” We think not, on this record, 

On cross-examination the defendant testified: “Some while after the 
accident my wife told me that my grabbing the wheel put the car out 
of control. To think about it now, I don’t see why she could not have 
straightened it up, and I say she could have avoided the aceident if I 
had left the wheel alone. Jf I had left the wheel alone, there was noth- 
ing to have caused the accident. Q. So, as you see it now, your grabbing 
the wheel was the sole cause of the accident? A. Well, I pulled it off 
to the right, yes, sir.’ The defendant objected to the above question and 
moved that the answer be stricken out; the motion was denied, and 
defendant excepted. 

We see nothing harmful in the question and answer from defendant’s 
testimony that was given. Without prior objection, defendant had sub- 
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stantially made the same statement: “I say she could have avoided the 
accident if I had left the wheel alone. If I had left the wheel alone 
there was nothing to have caused the accident.” 

In Colvard v. Inght Co., 204 N. C., 97 (101), citing authorities, it is 
said: “It is well settled that the testimony is harmless where similar 
testimony is admitted without objection.” 

Second: “Did the court err in refusing to permit the jury to pass 
upon the question as to whether or not the plaintiff and the defendant 
were engaged in a joint enterprise?” We think not. On this aspect, 
the second issue, the court below charged the jury as Zollows: ‘The 
court charges you if you should come to the econsideratior. of the second 
issue, that 1f you find the facts to be as testified and as shown by all 
the evidence, that you would answer the second issue ‘No.’ ” 

What is a joint enterprise has to be determined to a great extent from 
the facts in the particular case. In Babbitt Motor Vehicle Law, 4th 
Ed., sec. 1719, pp. 1229-80: “To constitute a ‘joint enterprise’ between 
the passenger in an automobile and the driver, the passenger must have 
some control or right of control over the vehicle; otherwise, he may not 
be held a joint adventurer, or engaged in a common enterprise, and 
ordinarily the relation between the automobile driver and one invited 
to ride with him is that of a guest and host, and not that of joint enter- 
prise, or joint venture, where the occupant has no responsibility for or 
share in the control of the car. This rule is applied to an occupant 
riding with the driver to see a fire, to one riding from a dance to get 
refreshments, to one riding with her daughter to visit her son, to a 
minor accompanying the driver on a picnic.” 

In Pusey v. R. R., 181 N. C., 187 (141-2), is the following: “The 
courts recognize the doctrine included in the second prayer for instruc- 
tion, but as it is said in Withey v. Fowler Co., 164 Iowa, 377: ‘It is 
somewhat difficult to state a comprehensive definition of what constitutes 
a joint enterprise as applied to this class of cases, but it is perhaps suff- 
clently accurate for present purposes to say that to impute a driver’s 
negligence to another occupant of his carriage, the relation. between them 
must be shown to be something more than that of host or guest, and the 
mere fact that both have engaged in the drive because of the mutual 
pleasure to be derived does not materially alter the situation.’ The 
rule seems to be: ‘That the occupant of the automobile must be in a 
position to assume the control or control in some manner the means of 
locomotion. Lawrence v. Sioux City (La.), 154 N. W., 494, and it has 
been held that the fact the driver and the occupant were mutually en- 
gaged in a pleasure ride did not create a joint enterprise. Withey v. 
Fowler Co., 164 la., 377; Beard v. Klusmeier, 158 Ky., 153; Ann. Cas., 
1915 D, 3427” 
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In Charnock v. Reusing Inght & Refrigerating Co., 202 N. C., 105 
(106), it is said: “Nor is there sufficient evidence that the plaintiff and 
the defendants were engaged in a joint enterprise. A common enterprise 
in riding is not enough; the circumstances must be such as to show that 
the plaintiff and the driver had such control over the car as to be sub- 
stantially in the joint possession of it. Albritton v. Hill, 190 N. C,, 
429,” 

In Anderson’s An Automobile Accident Suit, part sec. 582, pp. 718- 
719, speaking to the subject, is the following: “In order to constitute a 
joint venture, a joint enterprise, or common purpose there must be an 
agreement to enter into an undertaking in respect of which the parties 
have a community of interest and a common purpose in its performance. 
Generally, the test of whether or not a joint venture, joint enterprise, 
or common purpose exists between the parties in connection with the 
operation of a motor vehicle is whether or not there is a joint control. 
There is no legal distinction between the phrases ‘joint enterprise’ and 
‘prosecution of a common purpose.” The effect of the formation of a 
joint enterprise is to make all members responsible for the negligence of 
any member who injures a third person and to make the negligence of 
any member available as a defense by a third person to a recovery by 
another member. In order to fix responsibility on a passenger as a 
joint adventurer, not only must there exist between the passenger and the 
participant alleged to be responsible for the accident a common purpose 
to be served in the use of the ear, but there must also be evidence that 
would warrant a finding that the passenger had the same right as the 
other to a voice in the management or direction of the vehicle.” 

In the present case the defendant owned the car and was taking the 
plaintiff, his wife, to visit their daughter in California. The defendant 
was the bread-winner and head of the household, a policeman in Nor- 
folk, Va., and had worked all night before the accident. He had driven 
the car to Weldon, N. C., and was tired and sleepy—wanted to take a 
nap~—-and at his request plaintiff took the wheel. We think, from all 
the evidence under the facts and circumstances of this case, that there 
is no error in the charge. 

Third: “Is the test to be applied in determining the negligence of a 
defendant when confronted by a sudden and unexpected emergency what. 
a reasonably prudent man would have done under the same or similar 
circumstances, or what a reasonably prudent man might have done under 
the same or similar circumstances?’ We think, under the facts and 
circumstances of this case, the use of the words “would” and “might” 1s 
practically a distinction without a difference, and not prejudicial. 

The court below charged the jury, in part, as follows: “That the 
defendant was in the car with her and apparently asleep or dozing, and 
you find that passing the said truck and turning back to the right side 
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of the road when about the center of the road the defendant Albert M. 
Jernigan suddenly grasped the steering wheel and turned it to the right 
and caused the automobile to run off of the embankment aad injured the 
plaintiff, and (you find that the defendant in so turning the steering 
wheel and causing the car to run off of the embankment failed to act as 
a reasonably prudent person would have acted or acted as a reasonably 
prudent person under the same or similar circumstances would not have 
acted, and further find that such negligent act on the part of the defend- 
ant was the proximate cause of plaintiff’s injury, you would answer this 
first issue ‘Yes’; otherwise, you would answer it ‘No’).” Exception and 
assignment of error. 

“That the defendant did grasp the wheel and turn 1t to the right, that 
he was acting under a sudden emergency and apparent peril, and that 
his conduct is to be judged in the light of the circumstances as they 
then appeared. (The law is that where a person is confronted by an 
emergency or a sudden peril, although he may not take the safest course 
or act with the best judgment, he should not be held liable if he acted 
in the light of all the surrounding circumstances as a careful and pru- 
dent man would reasonably act under like circumstances and confronted 
by lke or simular emergency.)” Exception and assignment of error. 

“If a person be placed in such a position that he is compelled to 
choose instantly in the face of grave or apparent imminent peril means 
of averting the peril, the law does not require the exercise of all the 
presence of mind and careful judgment that would be required where 
there 1s opportunity to weigh and determine the wisest course to pursue. 
(So, if you find from this evidence that the defendant was suddenly 
confronted by apparent peril, and that the defendant acted under the 
reasonable apprehension that the car would run off of the cmbankment if 
he did not instantly turn off to the right, and you find that he acted as a 
reasonably prudent person would have acted under the same or similar 
conditions in an effort to avert the apparent danger or peril, he could 
not be held responsible, and you would answer this first issue ‘No.’)” 
Exception and assignment of error. 

“Defendant calls attention to his own testimony aud the surrounding 
circumstances, and contends that even though he says now, after thinking 
about it, she would have gotten along all right if he had not interfered 
when the car began to swerve, woke him up and it looked as if the car 
was going off the embankment and he acted in sudden emevgency, appar- 
ent peril and his instinct was to turn the wheel, and turned it too far, 
or caused it to go off the embankment. He contends she was going too 
fast; that she herself had created an emergency, and thet her act had 
brought about the confrontation of a sudden peril, and that he acted in 
the light as it then appeared to him and with such judgment as he 
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eould instantly give to it; that instinctively he tried to turn the wheel to 
avert danger, that though it must have resulted that he caused it to go 
off, yet (he was acting as he contends you should find, as a reasonably 
prudent person under lke or similar circumstances would have acted, 
and that you should answer the issue ‘No’).” Exception and assign- 
ment of error. 

To the above, in parentheses, the defendant made exceptions and 
assiguments of error. Taking the charge as a whole, we think the excep- 
tions and assignments of error cannot be sustained. 

In 20 R. C. L. (Negligence), part sec. 111, p. 135, is the following: 
“Of course, the presence of sudden peril will not excuse all errors of 
judgment and all omissions to act; such diligence must be exercised as 
the circumstances permit, the standard of care being that of a person of 
ordinary prudence when confronted with the same situation. There 1s 
no rule of law which prescribes any particular act to be done or omitted 
by a person who finds himself in a place of danger. In the variety of 
circumstances which constantly arise 1t is impossible to announce such 
a rule. The only requirement of the law is that the conduct of the 
person involved shall be consistent with what a man of ordinary pru- 
dence would do under like circumstances. :And whether the plaintiff 
exercised such care is for the jury’s determination.” 

“Whether the degree of care actually exercised (in a sudden emer- 
gency), or the course actually adopted, was that imposed by law, is to 
be determined under all the circumstances of the case by the standard of 
what a prudent person would have been likely to do under the same cu- 
cumstances,” WVartanian on the Law of Automobiles (N.C. Text), sec. 
6, p. 10. 

“Tf he (the driver of an automobile confronted with a sudden emer- 
gency) acted, in the hght of all the surrounding circumstances, as a 
careful and prudent man would reasonably act under hke circumstances, 
he did all the law required of him.” Luttrell v. Hardin, 193 N. C., 266 
(273), quoting with approval from Lee v. Donnelly, 96 Vt., 121. 

We see no error 1n submitting to the Jury the second issue in the form 
submitted, and refusing to submit the issue in the form tendered by 
defendant. On the issues of contributory negligence and damage, the 
charge of the court below is not in the record. The presumption of 
law is that the court below charged the law applicable to the facts on 
these issues. 

On the entire record we see no prejudicial or reversible error. 

No error. 
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WILMINGTON FURNITURE COMPANY vy. MAGGIE B. COLE, Wipow, Anp 
ELSIE COLE JONES, ESTHER SCHNIBBEN, ET aAu., HEIRS at Law OF 
H. COLE, DreceAseD; MAGGIE B, COLE, ADMINISTRATRIX, ROYAL IN- 
DEMNITY COMPANY anp FIDELITY AND DEPOSIT COMPANY OF 
MARYLAND, ano J. A. GAMBLE, RECEIVER oF COMMERCIAL NA- 
TIONAL BANK. 
(Filed 27 February, 1985.) 


1. Evidence J b—Testimony of statements of purchaser at time of buy- 
ing property are competent to establish parol trust. 


In an action to establish a parol trust it is competent for plaintiff to 
introduce evidence that at the time of the purchase of tne property the 
purchaser declared he was buying it for plaintiff, and objection to the 
testimony in this ease for that the witness testified tha: the purchaser 
stated that it was his purpose to acquire the property for plaintiff is 
untenable, it being obvious from the record that the word “purpose” was 
used to designate for whom the purchaser was acting in buying the 
property. 

2. Trusts A b— 

A resulting trust arises in favor of the party paying the purchase 
money for property, although legal title is conveyed to a third person, 
unless a contrary intention or contrary presumption of law prevents. 


3. Same—Evidence of parol trust held sufficient to be submitted to the 
jury. 

Evidence that the purchaser of property stated at the time of the pur- 
chase that he was buying the property for plaintiff, wit evidence that 
thereafter the property was treated as belonging to plaintiff, and that 
plaintiff furnished the money for the purchase price of the property, 
is held sufficient to sustain the jury's finding that a parol trust was 
created in plaintiff's favor, although there was abundant evidence from 
which the jury could have found contra, 


4. Abandonment B b—Conflicting evidence on issue of abandonment of 
parol trust held for jury. 


Interveners contended that plaintiff abandoned its claimed parol trust 
in lands by payment of rent for the property to the person to whom legal 
title was conveyed, by allowing the holder of the legal title to refund to 
plaintiff a sum paid by plaintiff on a mortgage on the property, and by 
other financial transactions between plaintiff and the holder of the legal 
title. Plaintiff introduced evidence of other financial transactions be- 
tween it and the holder of the legal title inconsistent with an intention 
on its part to abandon its claim against the property: Held, the con- 
flicting evidence was sufficient to raise more than one inference as to 
plaintiff's intention to abandon its rights, and the evidence does not estab- 
lish abandonment as a matter of law. 


5. Estoppel C a—-Plaintiff held not precluded by principle of estoppel 
from claiming land in controversy. 


Plaintiff corporation sought to set up a parol trust in its favor in land 
conveyed to its president and owner of practically all of its stock, alleg- 
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ing the Jand was bought for it by its president and that it paid the pur- 
chase price. Interveners, creditors of the president of the corporation, 
contended that the corporation was estopped from setting up the parol 
trust by certain financial transactions and bookkeeping entries between 
it and its president, which were based upon the ownership of the land 
by the president of the corporation. The transactions relied upon trans- 
pired subsequent to the creation of the liability by the president of the 
corporation to the interveners. Plaintiff corporation was not indebted 
to interveners, and no question of fraud was raised: Held, the evidence 
is insufficient to preclude plaintiff corporation, as a matter of law, from 
claiming the land as against the interveners, since interveners could not 
have been misled by the transactions or induced thereby to alter their 
position to their damage. 


Crvin action, before Cranmer, J., at December Term, 1933, of New 
HANOVER, 

The Wilmington Furniture Company is a corporation of North Caro- 
lina, and was organized in 1905, and since the date of organization 
engaged in the retail furniture business in Wilmington, North Carolina. 
The capital stock was $14,000, represented by one hundred and forty 
shares of the par value of $100.00 per share. Henderson Cole, prior to 
February, 1916, had aequired one hundred and thirty-seven of said 
shares, and on said date caused to be issued to his wife, Maggie B. Cole, 
forty-one shares, and ten shares each to eight of his children, and fifteen 
shares to a son, Henderson Cole, Jr. 

Prior to 17 May, 1916, the American Bank and Trust Company of 
Wilmington was the owner of certain property known as 208 North 
Front Street, and at said time the said property was subject to the lien 
of a certain mortgage deed, dated 27 August, 1915, and duly recorded. 
Said mortgage deed was made by the Hanover Trust Company to the 
Massachusetts Mutual Life Insurance Company to secure an indebted- 
ness of $20,060, evidenced by a note of said Hanover Trust Company. 
Thomas E. Cooper, president of the American Bank and Trust Com- 
pany, testified at the trial: “If my memory serves me correctly, Mr. 
Cole, I believe, was secretary and treasurer or president of the Wilming- 
ton Furniture Company and the dominating factor. I sold him the 
property, as president of the bank, for $40,000. He was to pay $20,000 
and assume responsibility for a mortgage which was given to some life 
insurance company. He was to pay $2,500 in cash and give a second 
mortgage for $17,500. (Q.) Did he tell you at the time for what pur- 
pose he was purchasing the property? CA.) Yes, sir. (Q.) What? 
(A) For the Wilmington Furniture Company. In pursuance to our 
agreement, Mr. Cole paid the $2,500 which he was to pay in cash and 
executed the deed of trust for $17,500. I think he paid $500 cash the 
day we agreed to sell it to him and paid $2,000 some days later. The 
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check you hand me, being No. 6377, amount $500.00, on the Wilming- 
ton Furniture Company, H. Cole, Secretary and Treasurer, dated 5 
June, 1916, payable to the order of American Bank and Trust Com- 
pany, was for the initial $500.00 payment to close the transaction. 

The check which you hand me for $2,000.00, signed by the 
Wilmington Furniture Company, H. Cole, Secretary and Treasurer, 

completed the $2,500 to be paid on the deal. . . . If he had 
requested me to give the deed to the Wilmington Furnivure Company 
and take the deed of trust back, I don’t think I would have had the 
deed of trust drawn that way. . . . I don’t think I would have 
accepted it. I probably would have done it if he had demanded and 
insisted upon it, because, if we had deeded the property to the Wilming- 
ton Furniture Company and they had executed a mortgage it would 
have been given to the commercial agencies, and in that way it would 
probably have caused them to lose their rating in Bradstveet and Dun; 
and it was to my interest and the bank’s interest that Mr. Cole keep up 
his credit, and so Mr. Cole could give a mortgage and it would not im- 
pair the furniture company.” 

There was evidence tending to show that the notes for $17,500, evi- 
deneing the balance of the purchase prise to be paid to the American 
Bank and Trust Company, “were charged to the Wilmington Furniture 
account and carried as a hability against them and not as against Mr. 
Cole. In other words, the entire transaction was handled as the Wil- 
mington Furniture Company, with the approval of Mr. Cole.” 

Henderson Cole was a director of the American Bank and Trust Com- 
pany of Wilmington, which was afterwards merged into the Commercial 
National Bank. Said Cole, together with other directors of said bank, 
on 18 October, 1922, procured the intervener, Royal Indemnity Com- 
pany, to execute a depository bond to the Treasurer of North Carolina 
in the sum of $25,000. These directors also executed an indemnity 
agreement to protect said bondsman. As an inducement to the surety 
company Cole signed a financial statement representing that his net 
worth was $104,000, and including in his list of assets the equity in a 
store building known as No. 208 N. Front Street. In like manner 
Cole and the other directors signed an indemnity agreement indemnify- 
ing the intervener, Fidelity and Deposit Company of Maryland, in 
executing a depository bond of $15,000 with the Federal Land Bank of 
Columbia. The interveners, representing the Commercial National 
Bank, set up claims upon notes of $4,200, and $2,443.74, and $5,000. 

Henderson Cole died on 15 December, 1922. After his death the 
plaintiff procured a publie accountant to audit the business in the year 
1922, and this audit tended to show that the property in controversy 
belonged to the estate of Cole, and an item of rent for the property 
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amounting to $5,000 a year was set up in the statement. The said 
auditor also installed a new set of books for the plaintiff and made an 
eutry on the general ledger as of 1 January, 1923, showing a credit 
balance in favor of the Cole estate in the amount of $1,004.14. 

Thereafter certain income tax reports were made by different field 
agents of the Government and the Craft report tended to show that the 
property in controversy was treated by the plaintiff as belonging to the 
estate of Hlenderson Cole, and this report was approved by the president 
of the plaintiff company. 

Subsequent reports for the vears 1919 to 1922 disclose that the satd 
brick store building was listed as an assct of the company, and there was 
evidence that income taxes were finally paid on the basis that the plain- 
tiff corporation owned the store building. 

Thereafter Maggie B. Cole, administratrix, filed an inventory with 
the clerk as required by statute and included in such inventory as an 
asset of the estate of Henderson Cole one lot and store at 208 N. Front 
Street. Subsequent reports of the administratrix contain the same 
declaration. 

In November, 1924, Maggie B. Cole, widow of the deceased, filed a 
petition for dower, alleging that at the time of his death her husband, 
Henderson Cole, owned a store building known as 208 N. Front Street. 
This dower proceeding was never completed. 

On 7 June, 1923, the plaintiff instituted this suit against the defend- 
ants, alleging in substance that it had paid the entire purchase price of 
the property, and at the time the property was bought Henderson Cole 
created, by agreement with the owners of the property, a trust whereby 
the plaintiff was to become the beneficial owner of the property. 
Voluminous pleadings were filed by all parties and the matter was heard 
by a referee. Much evidence was offered before the referee, who con- 
ducted a number of hearings and who afterwards submitted a clear and 
comprehensive report containing detailed findings of fact and his conelu- 
sions of law thereon. The parties filed exceptions to the report, proffer- 
ing pertinent issues and demanding a jury trial. 

The cause came to trial at the December Term, 1938, before Cranmer, 
J., who submitted the following issues: 

1. “Was the real property described in the pleadings as ‘208 North 
Front Street’ purchased by Henderson Cole, with the understanding and 
agreement that he would buy the same for the Wilmington Furniture 
Company, and hold same in trust for it?” 

2. “Did plaintiff furnish the consideration for the conveyance to 
Henderson Cole of the property described in the pleadings?” 

3. “Is the plaintiff estopped from claiming title to the said property 
as against the Royal Indemnity Company, the Fidelity and Deposit 
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Company, and Joseph A. Gamble, receiver of the Commercial National 
Bank, as alleged in the answer ?’ 

The jury answered the first issue ‘“Yes’’; the second issue ‘‘Yes’’; and 
the third issue “No.” 

From judgment upon the verdict the interveners appeeled. 


Rountree, Hackler & Rountree and Carr, Poison & James for 
plaintrff. 

Nathan Cole and Herbert McClammy for defendants Cole. 

I. C. Wright, Bryan & Campbell and Rodgers & Rodgers for Royal 
Indemnity Company, Fidelity and Deposit Company of Maryland, and 
J. A. Gamble, receiver. 


Brocpen, J. The three primary and determinative questions of law 
presented by the appeal are: 

1. Was there competent evidence of a parol trust ? 

2. Was such trust abandoned and the title to the property revested in 
Henderson Cole prior to his death? 

8. Is the plaintiff precluded by the principle of estoppel from claim- 
ing title to the property? 

The various methods of creating trusts were first epitomized in Wood 
v. Cherry, 73 N. C., 110. This case is the original ancestor of numer- 
ous offspring disclosed by subsequent decisions. However, the ancestor 
in clarity of concept and expression is still the peer of any of its legal 
children. It has been held that no particular form of words is necessary 
in order to create a parol trust, and that an oral declaration of trust, 
“made contemporaneously with the transmission of the title, may be 
established, even without a consideration.” Lefkowitz v. Silver, 182 
N. C., 339, 109 S. E., 56; Williams v. Honeycutt, 176 N. C., 102, 96 
S. E., 730; Blackburn v. Blackburn, 109 N. C., 488, 23 8. E., 937; 
Ferguson v. Haas, 64 N. C., 772. In the Ferguson case, supra, this 
Court said: ‘Therefore, evidence of the acts, dealings, a:id declarations 
of the parties becomes competent to ascertain the nature and limits of 
the trust which is to be attached to the legal estate.” I: was also held 
in Williams v. Honeycutt, supra, that the declarations of a purchaser 
“made after the sale and transmission of legal title were competent to 
prove the previous agreement.” 

The chief evidence as to the declarations of Henderson Cole at the 
time of transmission of legal title to 208 N. Front Street was contained 
in the testimony of Thomas E. Cooper, president of the grantor bank. 
Mr. Cooper testified over objection that Henderson Cole told him at the 
time of acquiring the title that it was his purpose to purchase the prop- 
erty for the plaintiff Wilmington Furniture Company. The inter- 
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veners assert that the witness should not have been allowed to state the 
“purpose” of Cole in purchasing the property. Obviously, the word was 
used to designate for whom Cole was acting in the transaction, and 
hence the declaration was competent. 

While there was abundant evidence upon which the jury might have 
found that no parol trust existed, nevertheless there was competent ev1- 
dence of such existence, and the trial judge properly submitted the issue 
to the jury. Therefore, the first question must be answered “Yes.” 

The jury also found in response to the second issue, upon competent 
evidence, that the plaintiff furnished the consideration for the convey- 
ance, and it 1s thoroughly settled that the payment of the purchase 
money raises a resulting trust in favor of him who furnishes or pays the 
purchase money, “unless a contrary intention or a contrary presumption 
of law prevents.” Tire Co. v. Lester, 190 N. C., 411, 180 8. E., 45; 
Wise v. Raynor, 200 N. C., 567, 157 S. E., 853. There was abundant 
evidence, of course, upon which the jury could have answered the second 
issue “No.” 

The second question of law raises the question as to the evidence or 
means of proving or establishing the abandonment of a trust. The 
plaintiff corporation was owned and controlled by the family of Hender- 
son Cole. He organized the corporation, managed it, directed its policy, 
financed its operations when necessary, and expanded it by wise manage- 
ment from its infancy until 1t became an important business concern. 
There 1s no evidence in the record that Henderson Cole was indebted 
to anybody at the time he aequired title to the property, nor was there 
evidence that the corporation was insolvent at that time, or at any subse- 
quent time. 

The interveners apparently proceeded upon the theory that Mr. Cole, 
during his lifetime, considered the property as his own and dealt with it 
accordingly, and that after his death, when it was discovered that he had 
signed indemnity agreements in the sum of $40,000 to protect the inter- 
yeners in giving depository bonds, his heirs at law, who were the stock- 
holders of the corporation, undertook “to get their fodder out of the 
rain” by setting up a parol trust, so as to wrench the title of the prop- 
erty out of Henderson Cole and put it in the corporation, where the 
interveners could not reach it. The jury could have inferred the facts 
to have been as the interveners contended, but it is apparent that in 
answering the first and second issues as shown by the record that it did 
not follow or adopt the theory of the interveners. 

The interveners further contend that, even if the title was originally 
vested in the plaintiff corporation, 1t abandoned the title resulting in 
revesting the same in Henderson Cole. This idea of abandonment is 
based upon (a) payment of rent to Cole during his lfetime for five 
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months preceding his death in 1922; (b) a certain payment of $600.00 
on the mortgage indebtedness of the property, which sum was apparently 
refunded to the plaintiff by Cole; (c) various checks for salary to Cole 
as an officer of the corporation; (d) various checks issued by the corpo- 
ration and placed to the credit of Cole. 

The pertinent decisions in this State are to the effect that an abandon- 
ment may be express or implied. Discussing the subject in Banks v. 
Banks, 77 N. C., 186, this Court said: “To constitute an abandonment 
or renunciation of claim there must be acts and conduct, positive, un- 
equivocal, and inconsistent with their claim of title. Nor will mere 
lapse of time or other delay in asserting his claim uneccompanied by 
acts clearly inconsistent with his rights, amount to a waiver or abandon- 
ment.” See, also, Faw v. Whittington, 72 N. C., 321; Aiken v. Ins. Co., 
173 N. C., 400, 92 S. E., 184; BR. R. uv. McGuire, 171 N. C., 277, 88 
S. E., 337. The McGuire case, supra, states the prine:ple as follows: 
“This brings us to consider the essential elements of an abandonment. 
It includes both the intention to abandon and the external act by which 
such intention 1s carried into effect. There must be a concurrence of the 
intention with the actual relinquishment of the property. It is well 
settled that to constitute an abandonment or renunciation of a claim 
to property there must be acts and conduct, positive, unequivocal, and 
inconsistent with the claim of title.” 

Did the corporation intend to abandon the title? Could more than 
one inference be drawn by reasonable minds from the various dealings 
between Cole and the corporation? Upon these questions the evidence 
was conflicting. Therefore, abandonment became an issue of fact to be 
determined by a jury. Harper v. Battle, 180 N. C., 375, 104 8. E., 658. 
While no issue as to abandonment was submitted to the jury, neverthe- 
less, 1t cannot be said that the various items of evidence established 
abandonment of title as a matter of law. 

The third proposition of law invoking the principle of estoppel stands 
practically upon the same footing as the contention with respect to 
abandonment. After the death of Mr. Cole a new system of bookkeep- 
ing was Inaugurated by the plaintiff and a statement of the business 
dealings made, which did not include the land in controversy as an asset 
of the corporation, and which showed a balance due by the corporation 
to the estate of Cole in the sum of $1,004.14. There were also certain 
income tax reports submitted by the corporation, which tended to show 
that at one time the title to the property was deemed and considered as 
a part of the estate of Henderson Cole and at another time the property 
of the corporation. In interpreting such evidence it must be borne in 
mind that the plaintiff corporation was under no obligation to the inter- 
veners, and that these book entries and income tax reports were made 
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after the death of Mr. Cole and after the interveners had assumed la- 
bility on the depository bonds hereinbefore mentioned. There was no 
issue of fraud or bad faith, and the case was not tried upon such theory. 
Manifestly, the interveners were not misled nor induced to extend credit 
to Henderson Cole upon the strength and credibility of such entries and 
dealings. See Wells v. Crumpler, 182 N. C., 350, 109 8S. E., 49, and 
Boddie v. Bond, 154 N. C., 359, 70 8. E., 824. The fourth, fifth, and 
sixth elements as therein classified are as follows: 

(4) The party estopped “must intend or expect that his conduct or 
representations will be acted on by the party asserting the estoppel or by 
the public generally.” 

(5) “The representations or conduct must have been relied and acted 
on by the party claiming the benefit of estoppel.” 

(6) “The party claiming the benefit of estoppel must have so acted, 
because of such representations or conduct, that he would be prejudiced 
if the first party be permitted to deny the truth thereof.” 

The jury, in answer to the third issue upon a correct charge, found 
that the plaintiff was not estopped as against the interveners. Ob- 
viously, a different situation would be presented if the controversy was 
between the plaintiff and the heirs at law of the estate of Henderson 
Cole. 

There are one hundred and thirteen exceptions and a voluminous 
record, and it would be wholly impossible to undertake to discuss all of 
these exceptions. iA careful and patient examination of the entire 
record leads the Court to the conclusion that the question has been fairly 
tried, according to correct principles of law, and the jury, in the face 
of sharp divergence and irreconcilability of evidence, adopted the theory 
and contentions of the plaintiff. 

Affirmed, 





WILMINGTON FURNITURE COMPANY y. MAGGIE B. COLE, Wipow, Aanpb 
ELSIE COLE JONES, ESTHER SCHNIBBEN, Et at., HEIRS at LAW oF 
H. COLE, Drceasep; MAGGIE B. COLE, ADMINISTRATRIX, ROYAL IN- 
DEMNITY COMPANY anpb FIDELITY AND DEPOSIT COMPANY OF 
MARYLAND, ano J. A. GAMBLE, ReEceEIvVER or COMMERCIAL NA- 
TIONAL BANK. 
(Filed 27 February, 1935.) 


Appeal and Error K e— 

A motion in the Supreme Court for a new trial for newly discovered 
evidence will not be granted where the evidence relied upon as a basis 
for the motion tends only to contradict and discredit evidence offered at 
the trial. 
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Petition for new trial for newly discovered evidence. 


Rountree, Hackler & Rountree and Carr, Poisson & James for 
plaintrff. 

I. C. Wright, Bryan & Campbell, and Rodgers & Rodgers for Royal 
Indemnity Company, Fidelity Deposit Company, and J. A. Gamble, 
receiver. 

Nathan Cole and Herbert McClammy for defendants Cole. 


Per Curtam. The interveners filed a petition for a new trial for 
newly discovered evidence. This petition is based primarily upon the 
following allegations: 

1. That since the trial it has been discovered that on or about 7 Au- 
gust, 1922, H. Cole paid to the Wilmington Furniture Co:npany $10,000, 
and that this $10,000 was used to make payment on the mortgage note, 
so that in effect this part of the consideration was paid by Cole and not 
by the plaintiff, 

2, That Cole, in his lifetime, listed certain stocks and bonds, aggre- 
gating $45,000, and that proceeds from these stocks and bonds paid off 
the mortgage of $20,000 held by the Massachusetts Mutual Life Insur- 
ance Company. 

3. That the income tax return of plaintiff for the year 1922 showed 
under the head of liabilities an item of $1,004.14 due by the plaintiff 
to the estate of Henderson Cole, and that rent from the very property 
in controversy was set up by the corporation as due or accruing to the 
estate of said Cole. 

4, That certain checks for taxes were not introduced in evidence 
through inadvertence, and, therefore, petitioners were denied the right 
to argue to the jury the effect of such items of evidence. 

The tests set up by law for determining the granting of a new trial 
for newly discovered evidence are capitulated in Johnson v. A. £., 163 
N. C., 431, 79 S. E., 690; Brown v. Hillsboro, 185 N. C., 368, 117 
S. E., 41, and S. v. Casey, 201 N. C., 620. 

At the trial the plaintiff offered evidence tending to show that the 
whole consideration for the property was paid by the plaintiff Wilming- 
ton Furniture Company. There are various references to such pay- 
ments in the record. Copies of income tax returns were contained in 
the record and in the addenda thereto, and after a careful examination 
of the petition for a new trial the Court is of the opinion that the newly 
discovered evidence, as alleged, tends only to contradict and discredit 
evidence offered at the trial. Therefore, the Court is of the opinion that 
the interveners haye not made such a showing as the law contemplates, 
and the petition is denied. 

Petition denied. 
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HARE tv. HARE. 


B. C. HARE vy. D. R. HARE, JOHN C. BADHAM, W. S. PRIVOTT, 
TRUSTEE, ET AL. 


(Filed 27 February, 1985.) 


Injunctions D b— 

A temporary restraining order will ordinarily be continued to the hear- 
ing upon a prima facie showing for injunctive relief, especially when 
respondent is indemnified against loss from its continuance and injury 
might result to petitioner from its dissolution. 


AppeaL by defendant Badham from Small, J., at Chambers in Eliza- 
beth City, 5 November, 1934. From CuHoway. 

This is a civil action, inter alia, to restrain the foreclosure of a deed 
of trust executed by plaintiff B. C. Hare to the defendant W. 8S. Privott, 
trustee, to secure payment of a note for $955.00, payable to the defend- 
ant D. R. Hare, and now held by his codefendant John C. Badham. 
The plaintiff alleged that there was an agreement between him and 
the payee in the note, D. R. Hare, who is the cestuz que trust in said 
deed of trust, that the land conveyed by D. R. Hare to B. C. Hare, upon 
which said deed of trust was given, was to be released from another and 
prior deed of trust before B. C. Hare would be required to pay said 
note, and that the appealing defendant Badham had notice of this agree- 
ment at the time he took said note, and that such release has not been 
effected. The evidence showed, prima facie, and the court found, that 
the alleged agreement between the plaintiff B. C. Hare and the defend- 
ant D. R. Hare existed and that the appealing defendant took the said 
note after maturity and with constructive notice of all equities of the 
plaintiff, and that said agreement has not been fulfilled. 

From a judgment continuing the restraining order till the final hear- 
ing, upon the plaintiff’s giving sufficient bond to indemnify the defend- 
ants against loss therefrom, the defendant Badham appealed to the 
Supreme Court, assigning error. 


R.C. Holland and Worth & Ilorner for plaintiff appellee. 
W. D. Pruden for defendant appellant. 


Per Curtam. Equity will generally continue a temporary restrain- 
ing order to the final hearing upon a prima facte showing for injunctive 
reef, especially when it appears that the respondent is indemnified 
against loss from its continuance and that injury might result to the 
petitioner from its dissolution. Boushiar v. Willis, ante, 511, and cases 
there cited. 


Affirmed. 
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W. H. COOPER anpb Wire, LENA COOPER; VANNIE WARREN anv Hvs- 
BAND, BOB WARREN; anp HATTIE JENKINS anv HussBanp, J. R. 
JENKINS, v. L. B. COOPER anp WIFE, ETHEL COOPER. 


(Filed 19 September, 1934.) 


AppraL by plaintiffs from Hill, Special Judge, at January Term, 
1934, of Swain. No error. 

This is an action brought by plaintiffs against defendants to set aside 
a deed made by Laura Cooper to her son, L. B. Cooper, on 26 January, 
1926 (1) on the ground of mental incapacity; (2) undue influence. 

The issues submitted to the jury and their answers thereto are as 
follows: ‘(1) Did the said Laura Cooper have sufficient mental capacity 
to execute the deed referred to in the pleadings and recorded in Book 54, 
page 229% A. ‘Yes.’ (2) Was the execution of said deed procured and 
brought about by the undue influence of the grantee therein named, 
L. B. Cooper, as alleged in the complaint? A. ‘No,’ ” 

The court below rendered judgment in accordance with the verdict. 
The plaintiffs made numerous exceptions and assignments of error, and 
appealed to the Supreme Court. 


cl. Hall Johnston and RB. ZL. Phillips for plaintiffs. 
Edwards & Leatherwood for defendants. 


Per Curiam. We have read the record and briefs of the litigants 
with care and see no new or novel proposition of law presented on this 
appeal. We see no error as to the exceptions and assignments of error 
made by plaintiffs on the trial in the court below. The controversy 
hinged mainly on the facts to be determined by the jury. On the trial 
of the action in the court below, we sce no prejudicial or reversible error. 

No error. 





WOODROW DONALD CASEY vy. P. 8S. BELLAMY, TRADING UNDER THE FIRM 
NAME OF BELLAMY & COMPANY, PRINCIPAL; AND EXUM BELLAMY, 
AGENT. 

(Filed 19 September, 1934.) 


APPEAL by plaintiff from Small, J., at April Term, 1934, of Nasu. 
Affirmed. 


J.W. Keel and T. T. Thorne for appellant. 
Thorp & Thorp for appellees. 
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Per Crrtam. The plaintiff, a passenger, brought this action against 
P. S. Bellamy and Exum Bellamy for personal injury, alleged to have 
been suffered by him as the result of the negligence of the defendant 
Exum Bellamy in driving an automobile off of the highway and down an 
embankment in order to avoid a collision with a freight train of the 
A. C. L. Railroad Company, at a grade crossing; said automobile being 
owned by the defendant P. S. Bellamy. 

In our opinion the record does not contain sufficient evidence of negli- 
gence on the part of the driver of the automobile to carry the case to the 
jury, and therefore the judgment of nonsuit should be sustained as to 
both defendants. 

Affirmed, 





INA E. JERNIGAN y. ALBERT M. JERNIGAN, 


(Filed 19 September, 1934. ) 


AppeaL by plaintiff from Small, J., at April Term, 1934, of Enpar- 
coMBE. Reversed. 


Battle & Winslow for appellant. 
Willcox, Cooke & Willcox and Thorp & Thorp for appellee. 


Per Curtam. This was an action instituted by the plaintiff against 
the defendant, her husband, for damage alleged to have been proxi- 
mately caused by the defendant’s neghgence in grabbing the steering 
wheel of the automobile driven by the plaintiff, in which they both were 
riding, and thereby causing the automobile to leave the highway with 
the resultant personal injuries. 

Upon the conclusion of the plaintiff’s evidence, the defendant moved 
the court to dismiss the action and for a judgment as of nonsuit, which 
motion was granted; and to judgment of nonsuit the plaintiff excepted 
and appealed to this Court. 

While the defenses of joint enterprise, sudden emergency, uncon- 
sciousness of the defendant, and contributory negligence raise very inter- 
esting questions, we think that they should have been submitted to the 
jury under proper instructions, since we are of the opinion there was 
sufficient evidence of the alleged negligence of the defendant to carry the 
case to the jury. 

Reversed. 
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BARKER Vv. LUMBER Co.; LEWIS v. FRYE. 


W. E. BARKER anp WiFE, NANCY J. BARKER, v. ALARKA LUMBER 
COMPANY anp ALARKA VALLEY RAILWAY COMPANY. 


(Filed 19 September, 1934.) 


Civin action, before McElroy, J., at March Term, 1934, of Swatn. 

This was an action of ejectment, tried upon the following issues: 

1. “Are the plaintiffs the owners of and entitled to the possession of 
the lands described in their complaint ?’ 

2. “Did the defendant Alarka Lumber Company wilfully trespass 
upon said lands?’ 

3. “Did the defendant Alarka Valley Railway Company wilfully com- 
mit trespass upon said lands?” 

4. “What amount of damages, if any, are the plaintiffs entitled to 
recover ?” 

The jury answered the first three issues “Yes,” and the fourth issue 
“$75.00.” 

From judgment upon the verdict the defendants appealed. 


Edwards & Leatherwood for plaintiffs. 
Moody & Moody for defendants. 


Per Curiam. The evidence discloses issues of fact which have been 
determined by the jury adversely to the contentions of defendants. No 
prejudicial or reversible error is perceived. 

No error. 





C. 8. LEWIS anno J. M. BROWN anv O. W. BROWN, ADMINISTRATOR OF THE 
ESTATE OF J. M. BROWN, DEcEASED, DOING BUSINESS AS BROWN & 
LEWIS, v. C. C. FRYE anp C. F. GARNER, Doing BUSINESS as FRYE 
& GARNER. 

(Filed 19 September, 1934.) 


Appeal and Error L d— 


Where it is determined on appeal that a cause of action is stated and 
that the evidence should be submitted to the jury, the question is res 
judicata upon a subsequent appeal upon substantially similar evidence. 


SCHENCK, J., took no part in the consideration or decision of this case. 


CiviL action, before Stack, J., at September Term, 1933, of Moore. 
This action was originally tried in the Superior Court and nonsuited, 
as will appear by reference to Lewis v. Archbell, 199 N. C., 205, 154 
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S. E., 11, where the facts are set forth. The evidence in the present 
case was substantially similar to that adduced at the former hearing. 

The trial judge submitted certain pertinent issues to the jury, and 
these were answered in favor of the plaintiffs. The verdict awarded to 
the plaintiffs the sum of $600.00 actual damages, and from judgment 
upon the verdict for treble damages for the sum of $1,800 the defend- 
ants appealed. 


H. F. Seawell, Jr., and M. G. Boyette for plaintiffs. 
L. B. Clegg, J. H. Scott, and W. R. Clegg for defendants. 


Per Curtam. When this cause was considered by the Court upon a 
former appeal in Lewis v. Archbell, 199 N. C., 205, it was held that a 
cause of action was alleged and that the case “should be submitted to a 
jury with proper instructions from the court.” The evidence in the 
present case was substantially similar to that adduced at the former 
hearing. An examination of the exceptions relating to the competency 
of certain evidence discloses no reversible error. The contentions of the 
parties were fairly arrayed by the trial judge and the jury correctly 
instructed as to the rules of law governing hability. Indeed, the record 
presents a sharply controverted issue of fact, which the jury has de- 
termined. 

Affirmed. 


Scuenck, J., took no part in the consideration or decision of this case. 





GEORGE McNABB y. F. G. MURPHY Et AL. 
(Filed 19 September, 19384.) 


AppraL by defendants from Devin, J., at May Term, 1934, of Dare. 

Civil action for damages arising out of a collision between plaimitiff’s 
automobile and a Ford coach, owned by the defendant F. G. Murphy 
and operated at the time by his minor son, Darrell Murphy. The scene 
of the injury was Highway No. 34, three miles north of Elizabeth City; 
the time about 2:00 a.m., 25 December, 1931. 

The hability of F. G. Murphy was made to turn on the “family- 
purpose” doctrine, which obtains in this jurisdiction. Grier v. Wood- 
sie; 200 N.C, 159, 1983S: dh, $91; 

Upon denial of hability and issues joined, there was a verdict and 
judgment for the plaintiff against both of the defendants, from which 
they appeal, assigning errors. 
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Thompson & Wilson for plaintiff. 
Worth & Horner for defendants, 


Per Crvriam. On trial, the case resolved itself into controverted 
issues of fact, which the jury found in favor of the plaintiff and against 
the defendants. The evidence supports the verdict, and no error has 
been made to appear in the trial of the cause. The judgment, therefore, 
will be upheld. 

No error, 





STATE vy. BROWNLOW STAMEY anp BUD TRULL. 
(Filed 19 September, 19384.) 


CRIMINAL action, before Schench, J., at April-May Term, 1934, of 
BUNCOMBE. 

The defendants were indicted for burning a barn belonging to Will 
Goodson. They were convicted and sentenced to the Stete’s Prison for 
a term of seven years. 

The defendants offered no evidence, 

The evidence for the State tended to show that the bern was burned 
about 1:30 at night. The evidence for the State further tended to show 
that a car stopped in the road about two or three hundred yards from 
the barn and in about five minutes after the car left the fire was dis- 
covered, The defendants live about two hundred yards from the house 
of Goodson, the prosecuting witness. There was evidence that in the 
forepart of the night upon which the fire occurred that the defendaut 
Trull had said to lis codefendant that “Will Goodson lad better keep 
his mouth off him.” There was evidence that the defeidants went to 
the house of Miss Opal Trull, a school teacher, about 1:30 at night, and 
that the defendant Bud Trull asked her “to take him somewhere 
down the road a little piece.” This wituess testified that she drove the 
defendants to their home, where they got out of the ear and went in the 
house and sat by the fire and talked, and that fifteen or :wenty minutes 
later they drove “back down the road to where it turias from Bud’s 
house.” She said: “We stopped a little below where the mark goes out 
to the road along about there. I don’t know how far the road is from 
Mr. Goodson’s barn. . . . When we stopped Bud and Brownlow got 
out and Bud asked me if I would stay until they came back. Brownlow 
didn’t say anything to me. . . . They went out the road. We 
stayed in the car. We stayed in there about ten or fifteen minutes. I 
do not know from which direction they came back to the car. They 
were at the car the first time I saw them. Then we went straight to 
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Luther and from there to Asheville. Luther is where the Jugtown road 
hits the highway. . . . I cannot say exactly what time we got to 
the main highway. . . . There is a clock at Enka. We passed 
Enka about 1:30 on the Enka tower. I went out with Love Gudger and 
Mr. Roberts and pointed out to them where I parked my car that mght 
when they got out. I pulled off the side of the road when I parked.” 
Deputy Sheriff Gudger testified that the witness Opal Trull pointed out 
to him the place where the car stopped and that this point was about 
two hundred and fifty yards from the barn of Mr. Goodson. He further 
testified that he saw tracks leading from the direction of the barn to a 
point near where the car was parked. The sheriff of Buncombe County 
testified that on the night of the fire “I saw some tracks leading from 
where the barn burned out to where this automobile was parked on the 
Jugtown road. The ground was fresh and fresh tracks, two tracks, I 
mean the tracks of men about thirty-five or forty yards from Jugtown 
road where the car was parked. . . . There were fresh traeks looked 
like running. . . . J had to run in them. They went into that 
brush heap, and whoever was running had fallen down there. Bud 
Trull ..  . was arrested the next day after the fire. Ils socks were 
torn around his ankles. [went to Bud Trull’s house that night. 

lL found two pairs of shoes sitting by the bed in the back room. One of 
the shoes was a heavy pair of work shoes with iron plate around the 
heel, and inside that iron heel was fresh dirt packed in there. . .. 
When we took the shoes and put them in the tracks I would not say 
they fit perfectly. It was fresh ground and plowed in. It was the 
same size, but L would not swear positively as to them being the tracks 
because the dirt was rolled down in it. The dirt in the shoes was damp, 
wet at the time in one pair.” 

From the judgment pronounced the defendants appealed. 


slttorney-General Brummit? and Assistant Attorney-General Seawell 
for the State. 
W. OW. Candler and Jones & Ward for defendants. 


Per Curtam. The only exception in the record challenges the suffi- 
ceieney of the evidence and the submittal of the case to the jury. The 
facts and circumstances bring the case within the principles heretofore 
applied in S. rv. Shines, 125 N. C., 730, 384 8S. E., 552; 8. a. cLllen, 149 
Nn Ce 408, 6285 1 O90) tg, 162 N.C. 580, 77S. Bn 8013 
Se tocClarh: 1138 NOC. 130, 91s. Be, 862. 

No error. 


ScHENCK, J., took no part in the consideration or decision of this case. 
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DURNER Vv. Hoop, Comer. or BANKS; OWENS v. R. R. Co. 


—Ewe 


J. A. DURNER vy. GURNEY P. HOOD, COMMISSIONER, ET AL, 


(Filed 19 September, 1934.) 


Apprat by defendant Phenix Mutual Life Insurance Company, from 
Schenck, J., at February Term, 1934, of BuNcoMBE. 

Civil action to revoke gratuitous or voluntary trust, which, it 1s al- 
leged, has proven to be ill-advised, improvident, and impossible of ful- 
fillment. 

From a decree terminating the trust, it appearing that the allegations 
of the petition are abundantly supported by the evidence and so found 
by the court, the Phenix Mutual Life Insurance Company, as it feels 
in duty bound to do, appeals, assigning errors. 


Harkins, Van Winkle & Walton for plaintiff. 
Bourne, Parker, Bernard & DuBose for defendant appellant. 


Per Crvriam. Affirmed on authority of Bell v. McCoin, 184 N. C., 
117, 113 S. E., 561. The cases of McRae v. Trust Co., 199 N. C., 714, 
155 S. E., 614, Stanbach v. Bank, 197 N. C., 292, 148 S. E., 313, and 
Anderson v. Wilkins, 142 N. C., 154, 55 S. E., 272, are also cited by 
petitioner as supporting in tendency the judgment. 

Affirmed. 


ScuENnck, J., took no part in the consideration or decision of this case. 





EDWARD L. OWENS vy. ATLANTIC COAST LINE RAILROAD COMPANY. 


(Filed 19 September, 1934.) 
Railroads D d—- 
Driver's own evidence held to disclose contributory negligence on his 
part in running into center post supporting railroad overpass, and nonsuit 
was properly entered in his action against railroad. 


APPEAL by plaintiff from Devin, J., at July Term, 1934, of Wasu- 
INGTON, 

Civil action by owner and driver of automobile to recover damages 
for personal injury sustained and damage to automobile, alleged to 
have been caused by the wrongful act, neglect, or default of the de- 
fendant. 


ad | 
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The facts are almost identical with those appearing in the case of 
Baker v. R. R., 205 N. C., 329, 171 S. E., 342, with the exception that, 
in the instant case, the plaintiff testified he was not asleep, but ran his 
car into the center post without seeing it. The scene of the accident 1s 
the same; the time 1:00 a.m., 3 June, 1931. 

Plaintiff testified that when he first saw the reflector on the pier, or 
center post, he thought it was a bus or truck on the side of the road; that 
he turned suddenly and then, “upon seeing these oblique lines (indicat- 
ing on map) I clipped her back, . . . and that threw me off the 
distanee too far. I saw I was going to hit it (center post) one way or 
another, and I applied my brakes and hit it 20 or 25 miles an hour 
instead of hitting it 40 or 45 miles an hour.” 

From a judgment of nonsuit entered at the close of plaintiff’s evidence 
he appeals, assigning error. 


Ward & Grimes for plaintiff. 
Thomas W. Davis and McLean & Rodman for defendant. 


Per Curtam. That the plaintiff was contributorily negligent ap- 
pears from his own testimony. Hence, the demurrer to the evidence was 
properly sustained. S. v. Fulcher, 184 N. C., 663, 113 8. E., 769; 
Wright v. R. &., 155 N.C. 325, 71.8. E., 806; Lorne v. &. H., 170 
N. C., 645, 87S. E., 52 

Affirmed. 


Qo 


GURNEY P. HOOD, COMMISSIONER OF BANKS, ET AL. V. THE MACCLES- 
FIELD COMPANY. 


(Filed 10 October, 1934.) 


Civin action, before Moore, Special Judge, at June Term, 1934, of 
EDGECOMBE. 

Certain facts were found by the court, which may be summarized as 
follows: 

1. That the defendant is a corporation existing under the laws of 
North Carolina, owning real estate in Edgecombe, Pitt, and Greene 
counties, in said State, and owning personal property of little value, 
if any. 

2. That the defendant is indebted to the plaintiff by virtue of a bank 
stock assessment in the sum of $9,060, a transeript of which judgment 
appears of record. 
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3. The plaintiff claims that the defendant is further indebted in the 
sum of $17,097 on account of a guarantee of the assets of the First 
National Bank of Tarboro. 

4. The defendant is indebted to the plaintiff by virtue of a bank stock 
assessment in the sum of $14,300 on behalf of the Pinetops Banking 
Company. 

5. That at the April Term, 1934, of the Edgecombe Superior Court, 
an order was entered authorizing the liquidating agent to accept an offer 
of Henry Clark Bridgers for the purchase of the judgment in favor of 
Pinctops Banking Company, said Bridgers being a stockholder and 
president of the defendant. 

6. That the plaintiff caused execution to issue on its judgment and 
the property was sold on 9 April, 1934, and the plaintiff became the 
highest bidder for said property for the sum of $5,000, but said sale has 
not been closed. 

7. That at an execution sale held 4 June, 1934, under an execution 
issued on a judgment in favor of the Pinetops Banking Company, 
Henry Clark Bridgers became the last and highest bidder for substan- 
tially all of the property of defendant for the sum of $14,000, and the 
said Henry Clark Bridgers is president of the defendant company. 

8. That the defendant is engaged entirely in the business of owning 
and renting real estate and owned certain shares of stock which are of 
no substantial value, and for lack of funds has permitted the major 
portion of its property to be sold for taxes; that said corporation is 
unable to meet its obligations and is insolvent or in imminent danger of 
insolvency. 

9. That the defendant is delinquent in payment of county and munici- 
pal taxes for two years, and now owes past-due taxes in the sum of 
approximately $2,000. 

Upon the foregoing facts the trial judge appointed a receiver for the 
defendant corporation and restrained the sale of the property under 
execution on + June, 1934. 

From the foregoing Judgment the defendant appealed. 


Gilliam & Bond for plaintiff. 
flenry C. Bourne for defendant. 


Per Curiam. There was sufficient evidence to warrant the findings of 
fact made by the trial judge and such findings support the judgment 
rendered. 


Affirmed, 
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L. R. MOFFITT v. THE EQUITABLE LIFE ASSURANCE SOCIETY 
OF THE UNITED STATES. 


(Filed 10 October, 1934.) 


AppeEAL by plaintiff from Schenck, J., at March Term, 1934, of 
BuNcoMBE. 

Civil action to recover on certificate of group insurance, tried upon 
the following issue: 

“1. Was the employment of the plaintiff L. R. Mofhtt by American 
Enka Corporation in effect on 25 February, 1932, as alleged? Answer: 
‘No.’ o) 

Plaintiff testified that he worked for the defendant until 4 February, 
1932. He seeks to recover for an injury sustained on 25 February, 1932. 

Judgment on the verdict for defendant, from which the plaintiff 
appeals, assigning errors. 


Cecil C. Jackson for plaintiff. 
RR. Williams and Bourne, Parker, Bernard & DuBose for defendant. 


Per Curiam. The certificate in suit automatically terminated, for 
present purposes, when plaintiff ceased to be an employee of the defend- 
aut. This was the theory upon which the case was tried. The issue 
is sufficient in form to settle the matter. The verdict and judgment will 
be upheld. oozer v. Assurance Society, 206 N. C., 848; Perry v. 
Assurance Society, 206 N. C., 122, 172 S. E., 527; Deese v. Ins. Co., 
204 N. C., 214, 167 S. E., 797. 


No error. 


; 


SCHENCK, J., took no part in the consideration or decision of this case. 





MINNIE MAUDE CAMPBELL v. W. H. CAMPBELL, 


(Filed 10 October, 1934.) 
Divorce A d— 

Ktither party may bring an action for absolute divorce on the ground 
of two-years separation, C. 8., 1659 (a), and the jury’s finding that de- 
fendant did not abandon plaintiff without cause does not preclude judg- 
ment in plaintiff's favor. 


AppeAL by plaintiff from Parker, J., at March Term, 1934, of Ler. 
Reversed. 
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WILKINS-Ricxs Co. v. DALRYMPLE, 





Gavin & Jackson for appellant. 
No counsel for appellee. 


Per Curtam. This was an action for divorce, instituted under chap- 
ter 163, Public Laws 1933, C. S., 1659 (a). The issue of residence, 
marriage, and two-years separation were answered in favor of the plain- 
tiff, but under the issue numbered three the jury found that the defend- 
ant did not abandon the plaintiff without cause. Upon this verdict the 
plaintiff tendered judgment for absolute divorce, which the court de- 
clined to sign, and entered judgment denying the plaintiff a divorce. 

This case is governed by Long v. Long, 206 N. C., 706. It should be 
stated, however, that the case at bar was decided before the decision in 
Long’s case, supra, was rendered. 

Upon the verdict the plaintiff was entitled to a decree of absolute 
divorce, and the case is remanded to the court below to the end that such 
decree may be entered. 

Reversed. 





WILKINS-RICKS COMPANY et au, v. J. D. G. DALRYMPLE. 
(Filed 31 October, 1984.) 


AppEaL by defendant from Barnhill, J., at July Term, 1934, of Lex. 

Civil action to recover balance due on promissory note, given for past- 
due account—goods sold and delivered—and tried upon the following 
issues: 

“1, Did the defendant, J. D. G. Dalrymple, on or about 8 April, 1929, 
execute and deliver to the Wilkins-Ricks Company his promissory sealed 
note in the sum of $931.80, as alleged? Answer: ‘Yes.’ 

“2. If so, what amount, if any, is the plaintiff enti:led to recover 
thereon? Answer: ‘$738.80, with interest (from) 1 October, 1929.’ ” 

From judgment on the verdict defendant appeals, assigr.ing errors. 


D. B. Teague and E, L. Gavin for plaintiff. 
H, AM. Jackson and K. R. Hoyle for defendant. 


Per CurraM. No reversible error in the trial of the cause has been 
made to appear; hence, the verdict and judgment will be upheld. Evi- 
dence of the account was competent, not only in corroboration of plain- 
tiff’s testimony to which it was limited, but also as tending to show the 
consideration for the note. Bowman v. Blankenship, 165 N. C., 519, 
81 8S. E., 746. 

No error. 
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ADDIE SUMMEREL v. THE SOVEREIGN CAMP OF THE WOODMEN OF 
THE WORLD, OmMata, NEBRASKA, 


(Filed 21 November, 1934.) 


ApprEau by plaintiff from Cowper, Special Judge, at May Term, 1934, 
of Pirr. Affirmed. 

This is an action to recover on a policy of insurance issued by the 
defendant in which the plaintiff is named as beneficiary. 

At the close of all the evidence the court, being of opinion that the 
policy sued on had lapsed for nonpayment of premiums prior to the 
death of the insured, allowed defendant’s motion for judgment as of 
nonsuit. 

From judgment dismissing the action, the plaintiff appealed to the 
Supreme Court. 


S.J. Hverett for plaintiff. 
Albion Dunn for defendant. 


Per Crriam. It is shown by all the evidence at the trial of this 
action that the insured died on 19 January, 19338, and that he had paid 
no premium on the policy sued on since April, 1930. The contention 
of the plaintiff that the policy was kept in force by its cash or loan 
value until the death of the insured was not sustained by the evidence. 

There is no error in the judgment dismissing the action as of nonsuit. 


Affirmed. 





JOHN DAVENPORT anp MILLARD DAVENPORT v. PENNSYLVANIA 
FIRE INSURANCE COMPANY. 


(Filed 21 November, 1934.) 


AppesL by plaintiffs from Frizzelle, J., at February Term, 1934, of 
Lenoir. Affirmed. 

This action was brought by plaintiffs against defendant to recover 
$1,750, with interest from 14 April, 1931. The action was founded on 
an alleged parol contract for insurance, made by an alleged agent of 
defendant’s company, for the destruction by fire of a building on 14 
April, 1931, on which plaintiffs allege they had the parol contract for 
insurance. 
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Rouse & Rouse for plaintiffs. 
Smith, Wharton & Hudgins and R. A. Whitaker for aefendant. 


Per Curntam. At the close of plaintiffs’ evidence and at the close of 
all the evidence, the defendant made motions for judgment as in case of 
nonsuit. C.8., 567. The court below overruled the motion of defend- 
ant, at the close of plaintiffs’ evidence, and sustained the motion at the 
close of all the evidence. We think, on the entire record, that the court 
below was correct. 

In Lea v. Insurance Co,, 168 N. C., 478 (482), quoting many authori- 
ties, it is said: “Is a parol contract of insurance or a memorandum of 
the contract, called a binder, valid, although a standard form of policy 
has been adopted by statute? 

“In the absence of a statutory prohibition, the great weight of author- 
ity 1s in favor of the validity of a parol contract of insurance.” 

In Manufacturing Co, v. Assurance Co., 161 N. C., 88 (96), 1t is said: 
“Tt can make no difference in the result what was intended by either 
party, nor can the contract be changed or modified by what one of the 
parties may now say he intended. It all depends upon what was said 
and done at the time. If no contract was made then, it cannot be made 
now post facto. ‘A contract, express or implied, executed or executory, 
results from the concurrence of minds of two or more persons, and its 
legal consequences are not dependent upon the impressions or under- 
standings of one alone of the parties to it. It is not wha; either thinks, 
but what both agree” Prince v. McRae, 84 N. C., 674, citing Brunhild 
v. Freeman, 77 N. C., 128, and Pendleton v. Jones, 82 N. C., 249.” 

The foregoing is well-settled law in his jurisdiction. ‘We have heard 
the arguments of counsel and read carefully the record and briefs of the 
parties to the controversy, but on the whole record we do not think a 
binding contract was made between the litigants to this controversy. 

The judgment of the court below is 

Affirmed. 





FIRST NATIONAL BANK AND TRUST COMPANY, TRUSTEE AND RECEIVER 
oF CENTRAL SECURITIES COMPANY, v. GURNEY P. HOOD, Com- 
MISSIONER OF BANKS, EX REL. CENTRAL BANK AND TRUST COMPANY. 


(Filed 21 November, 1984.) 


Appeal and Error J d— 


Where the Supreme Court is evenly divided in opinion, one Justice not 
Sitting, the judgment will be affirmed without becoming & precedent. 


ScHENCK, J., took no part in the consideration or decision 0? this case, 
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WiLson v. WHITAKER, 





Apprat by plaintiff from Schenck, J., at May Term, 1934, of Bun- 
comBE. Affirmed. 

This is a proceeding to recover certain bonds now in the possession of 
the defendant Commissioner of Banks, who holds the same as assets of 
the Central Bank and Trust Company of Asheville, N. C., an insolvent 
banking corporation. 

By consent a trial of the issues of fact by a jury was waived. At the 
request of the parties, the judge heard the evidence and found the facts, 
and on the facts found by him, and sect out in the judgment, it was 
adjudged that the defendant Commissioner of Banks is the owner and 
entitled to the possession of the bonds described in the petition. 

The plaintiff appealed from the judgment to the Supreme Court, 
assigning errors in the admission of evidence, and in the findings of fact. 


Alfred S. Barnard for petitioner. 
Johnson, Rollins & Uzzell for respondent. 


Per Curram. The Court being evenly divided in opinion, Justice 
Schenck not sitting, the judgment of the Superior Court is affirmed, and 
stands as the decision in this proceeding, without becoming a precedent. 
Nebel v. Nebel, 201 N, C., 840, 161 8. E., 223. 

Afhirmed, 


Scuenck, J., took no part in the consideration or decision of this case. 





JOE N, WILSON v. FLL. WHITAKER ET AL. 
(Filed 12 December, 1934.) 


Apreat by defendants from Pless, J., at June Term, 1934, of Buy- 
COMBE. 

Civil action to set aside deeds alleged to have been executed in fraud 
of plaintiff’s mghts. 

It appears that on 24 August, 1927, F. L. Whitaker and his brother, 
S. R. Whitaker, executed their joint prouussory note to the plaintiff im 
the sum of $1,262.50. Thereafter, on 9 April, 1929, suit was instituted 
to recover on said note, and judgment duly rendered therein for the 
plaintiff at the December Term, 1929, of Buncombe Superior Court. 
During the pendency of this action, 7.e., between April and December, 
1929, the two brothers, defendants herein, conveyed all of their real 
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estate, without consideration, to their sons, and a nephew, for the pur- 
pose, it is alleged, of defeating any recovery which the slaintiff might 
obtain in said action. 

The present suit is to set aside these conveyances as having been made 
in fraud of creditors and with intent to hinder and delay the plaintiff in 
the collection of his judgment. 

Upon denial of plaintifi’s right to the relief demanded, and issues 
joined, there was verdict and judgment for the plaintiff in the general 
county court of Buncombe County, from which an appeal was duly 
taken, on matters of law, to the Superior Court of said county. On con- 
sideration of the questions presented by the appeal, the judgment of the 
county court was affirmed. 

Defendants appeal, assigning errors. 


Edward H. McMahan, Vono [. Gudger, and Mark W. Brown for 
plaintiff. 
J. Scroop Styles and James S. Styles for defendants. 


Per Curtam, after stating the case: The case was tried: without error 
under the principles announced in Aman v. Walker, 165 N. C., 224, 
81S. E., 162. 

Affirmed. 


SHERRER JACKSON, sy His Next FrrenD, BERRY CARTER, v. WINSTON- 
SALEM SOUTHBOUND RAILWAY COMPANY. 


(Filed 1 January, 1935.) 


AppraL by defendant from Alley, J., at June Term, 1934, of Forsytu. 

Civil action to recover damages for personal injuries alleged to have 
been caused by the negligence of the defendant when plaintiff was struck 
by defendant’s train at a street crossing in the city of Winston-Salem. 

Demurrer interposed on the ground that the complaint does not state 
facts sufficient to constitute a cause of action. Demurrer overruled; 
exception; appeal. 


No counsel appearing for plaintiff. 
Craige & Craige and Parrish & Deal for defendant. 


Per Curiam. The brief of appellant abounds in fine d:stinctions and 
close differentiations, but a careful perusal of the complaint leaves us 
with the impression that the demurrer was properly overruled. 

Affirmed. 
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STATE v. MILLARD WILSON. 
(Filed 28 January, 1935.) 


AprpEAL by defendant from Sinclair, J., at August Special Term, 
1934, of DurHam. No error. 

This is a criminal action in which the defendant was convicted of an 
assault with a deadly weapon, to wit: an automobile. 

From judgment that he be confined in the common jail of Durham 
County for a term of four months and assigned to work on the public 
roads, the defendant appealed to the Supreme Court. 


Attorney-General Brummilt and Assistant Attorney-General Scawell 
for the Slate. 
A.W. Crawley and J. Grover Lee for defendant. 


Per Croriim. The evidence at the trial of this action, tending to show 
that the defendant wilfully and unlawfully drove lis automobile against 
the automobile in which the prosecutor was riding, and thereby injured 
him, was properly submitted to the jury, under a charge which is free 
from error. 

The defendant’s assignments of error on his appeal to this Court can- 
not be sustained. The judgment is affirmed. 

No error, 








MRS, CATHERINIE ROGERS vy. AMERICAN TOBACCO COMPANY 
AND V. B. LOUGEE, JR. 


(Filed 28 January, 1985.) 


AppraL by defendants from Joore, Special Judge, at March Term, 
1934, of Durnam. No error in appeal of the defendant American To- 
baceo Company; reversed in appeal of the defendant V. LB. Lougee, Jr. 

This is an action to recover damages for a personal injury suffered 
by the plaintiff while she was at work as an employee of the defendant 
American Tobacco Company, under the supervision of its superintend- 
ent, the defendant V. B. Lougee, Jr. 

Issues submitted to the jury involving the negligence of the defendants 
as the proximate cause of plaintiff’s injury, and the contributory negli- 
gence of the plaintiff, were answered in accordance with the contentions 
of the plaintiff. Her damages were assessed by the jury at $1,500. 
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From judgment that plaintiff recover of the defendants the sum of 
$1,500, the defendants appealed to the Supreme Court, assigning as error 
the refusal of the trial court to dismiss the action by judgment as of 
nonsuit. 


Brawley & Gantt for plarntrff. 
Fuller, Reade & Fuller for defendants. 


Per Curtam. There is no evidence in the record tending to show a 
breach by the defendant V. B. Lougee, Jr., of any duty which he owed 
to the plaintiff as superintendent of his codefendant, American Tobacco 
Company. For that reason there was error in the refusal of the trial 
court to allow the motion of said defendant, at the close of all the evi- 
dence, that the action be dismissed as to him. The judgment against the 
defendant V. B. Lougeec, Jr., is reversed. 

There was evidence at the trial tending to show that the plaintiff was 
injured by the negligence of the defendant American Tobscco Company. 
See ftoss v. Cotton Mills, 140 N. C., 115, 52 8. E., 121. This evidence, 
together with the conflicting evidence with respect to the contributory 
neghgence of the plaintiff, was properly submitted to the jury. There 
was no error in the refusal of the trial court to allow the motion of the 
defendant American Tobacco Company at the close of all the evidence 
that the action be dismissed as to said defendant. The judgment against 
the defendant American Tobaeceo Company is affirmed. 

Reversed in appeal of defendant V. B. Lougee, Jr. 

No error in appeal of defendant American Tobacco Company. 


DURHAM AND SOUTHERN RAILWAY COMPANY y. E. G. BELVIN, 
SHERIFF OF DURHAM COUNTY, AND HUNTER JONES. 


(Filed 28 January, 19385.) 


APPEAL by defendant Hunter Jones from Cranmer, J., at Chambers, 
July Criminal Term, 1934, of Dunnam. Affirmed. 

The findings of fact and judgment in this action are as follows: 
“This cause coming on for hearing before the undersigned judge pre- 
siding in the Tenth Judicial District, upon an order to stow cause why 
the restraining order heretofore issued by his Honor, N. A. Sinclair, 
judge then presiding in the Tenth Judicial District, returnable before 
his Honor, W. A. Devin, resident judge of the Tenth Judicial District, 
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and by agreement transferred and heard before the undersigned, should 
not be continued until the hearing, and heing heard upon the follow- 
ing evidence, to wit: the complaint of the plaintiff treated as an affidavit, 
affidavits of T. B. Smith and Jones Fuller, and the answer and amended 
answer of Hunter Jones, all of which written evidence is attached to 
these findings and made a part of the record in the case, and upon 
which evidence the court finds the following facts and concludes as a 
matter of law thereon, to wit: Findings of Fact—(1) In November, 
1917, Oliver Pierce and wife, and Lauretta Sowell, pursuant to an 
agreement between S. P. Mason and the plaintiff, conveyed to S. P. 
Mason in fee an undivided interest in a lot in Durham Township, con- 
taining 784 acres by deed recorded in Book 53 of deeds, on page 6, 
registry of Durham County. The deed to said Mason contained full 
covenants and warranty of title. No mention was made therein of any 
trust. The deed was delivered to Mason pursuant to an agreement 
between him and plaintiff which was entered into prior to the execution 
of said deed whereby Mason agreed to hold the land thereby conveyed 
solely as trustee for the plaintiff. Pursuant to said agreement, and 
subsequent thereto, plaintiff paid the entire purchase price of $950.00, 
but for its convenience and by its direction, and pursuant to the afore- 
said agreement between it and said Mason, plaintiff had the deed made 
to said Mason. There is no claim of fraud or mistake in the making 
of the deed to said Mason. 

“(2) On 27 August, 1918, as further evidence of the aforesaid agree- 
ment between him and plaintiff, said Mason, under seal, covenanted or 
contracted to convey to the Durham and Southern Railway Company 
said lot upon demand of said railway company, stating that the railway 
company had paid the entire purchase price for said interest, and that 
he had no interest therein except to hold the legal title. This contract 
to convey was delivered to the railway company, but was never regis- 
tered. That said written instrument was merely confirmatory of the 
aforesaid agreement between Mason and plaintiff entered into before the 
deed from Pierce and wife and Lauretta Sowell to said Mason was 
executed and before the purchase price was paid by plaintiff. Plaintiff 
paid Mason $47.50 commission for buying the interest in said land for 
it, the said Mason at the time being a real estate agent in Durham, 
N.C. 

“(3) That thereafter said Mason and wife became indebted to the 
estate of J. W. McFarland, and on 18 January, 1926, a judgment was 
obtained against them and docketed in Judgment Docket 9, page 120, 
said judgment being for $410.00, and interest thereon from 9 January, 
1925, and for costs, 
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“(4) That on 8 June, 1927, Mason and wife conveyed the lands in 
controversy to the Durham and Southern Railway Company by deed 
recorded in Deed Book 90, page 597, registry of Durham County. That 
said deed was made by Mason and wife in fee, and made no mention 
whatever or reference to any trust relation existing theretofore between 
him and said railway company in connection with the land then being 
deeded. | 

“(5) That later, to wit, on 7 December, 1928, said Durham and 
Southern Railway Company instituted a special proceeding in the 
Superior Court of Durham County for the purpose of having the land 
in which it owned an undivided interest partitioned, and on 24 April, 
1929, the commissioners appointed made their report, and a map show- 
ing the allotment was filed in Plat Book 9, page 30. 

“(6) That on 21 March, 1934, Susie W. McFarland, administratrix 
of J. W. McFarland, assigned the judgment above referred to against 
said Mason and wife to E. E. Thompson, trustee, who on the same date, 
according to a notation appearing on said judgment docket, transferred 
and assigned it to the defendant Hunter Jones, who caused an execu- 
tion to be issued thereon bearing date of 80 May, 1954, which was 
delivered to the defendant E. G. Belvin, sheriff, with directions to levy 
upon the land of the plaintiff to satisfy said judgment of the said Susie 
W. McFarland, administratrix, against the said 8S. P. Mason and wife. 

“(7) That the defendant E. G. Belvin, sheriff of Durham County, 
pursuant to the execution directed to him to enforce the collection of 
the judgment above referred to, was preparing to levy upon and adver- 
tise and sell the land conveyed to plaintiff by deed of S. P. Mason 
and wife. 

“(8) That on 25 June, 1934, plaintiff railroad company temporarily 
restrained the sheriff and his agents from selling or levying upon the 
land in controversy, and instituted this action for a perpetual injunc- 
tion. 

“Tt is now therefore considered, adjudged, and decreec. that plaintiff 
is entitled to the relief prayed for in its complaint, and therefore the 
defendant E. G. Belvin, sheriff of Durham County, his deputies, agents, 
and all other persons, including the defendant Hunter Jones, be and 
they are hereby restrained and enjoined from advertising for sale or 
selling any land or other property of the plaintiff pursuant to said writ 
of execution or otherwise, and particularly the land of the plaintiff 
conveyed to it by S. P. Mason and wife on §& June, 1927, the deed to 
which is recorded in the office of the register of deeds of Durham 
County, in Deed Book 90, at page 597. It is further ordered that the 
defendant Hunter Jones pay the costs of this action, to be taxed by the 
elerk. E. H. Cranmer, Judge Presiding, Tenth Judicial District.” 
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Ikinc v. THACKERS, INC. 
To the foregoing judgment the defendant Hunter Jones, both as to 
the findings of fact and conclusions of law, excepted, assigned error, and 
appealed to the Supreme Court. 


Fuller, Reade & Fuller for plaintiff. 
R. O. Everett for defendant. 


Per Curiam. The judgment of the court below is affirmed on author- 
ity of Crossett v. McQueen, 205 N. C., 48. 
Affirmed, 





VESTA KING vy. THACKERS, INC. 
(Filed 28 January, 1935.) 


Appear by plaintiff from Derin, J., at July Special Term, 1934, of 
Mercxiensrre. Affirmed. 

This is an action to recover damages for personal injuries suitered by 
the plaintiff and caused by the neghgence of the defendant, as alleged 
in the complaint. 

In its answer the defendant demtes the allegations of negligence in the 
complaint, and in further defense of plamtiff’s recovery pleads her con- 
tributory negligence. 

At the close of the evidence for the plaintiff, on motion of the defend- 
ant, the action was dismissed by judgment as of nousuit. The plaintiff 
appealed to the Supreme Court. 


J. Louis Carler for plaintiff. 
Ralph V. Kidd for defendant, 


Per Cvrmm. On 10 May, 1932, the plaintiff was in a restaurant im 
the city of Charlotte, which was owned and operated by the defendant. 
She left the dining-room, where she had met a friend for dinner, and 
started to the rest room to wash her hands. Wile she was walking 
through the kitehen on her way to the rest room she shpped and fell, 
thereby injuring her arm. She testified that she was walking carctully. 
She said: “I noticed something on the floor. It was as slick as it could 
be. My fect flew from under me and [I fell. T could not get up. Some- 
one picked me up. Corn meal was on the fleor—in heavy and ght 
places. I was completely covered with corn meal when they picked me 
up. I noticed it at first, but did not notice what it was, but the floor 
was slick. Corn meal makes a floor shek.” 
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There was no evidence tending to show why the corn meal was on the 
floor in the kitchen, or how long it had been there, but conceding that 
there was evidence tending to show negligence on the part of the defend- 
ant, as alleged m the complaint (Bowden v. Kress, 198 N. C., 559, 152 
So By 625, and Parver 10a Co. 201 NX, C.,-691,, 161, 8, Bey 209), we 
are of opinion that all the evidence shows that the plaintiff by her own 
neghgence contributed to her injuries. Clark r. Drug Co., 204 N. C., 
628, 169 S. E., 217; Daris v. Jeffreys, 107 N. C., 712, 1460 8. E., 488. 
For this reason there is no error in the judgment dismiss.ng the action 
as of nonsuit. 


iAfhyrmed, 





a Es 


METROPOLITAN LIFE INSURANCH COMPANY er a. v. 
A, P. LEACH ET at. 


(Filed 28 January, 1935,) 


AprEAL by plaintiffs from Fr/zzelle, J.. at February Term, 1934, of 
Lenoir. 

Civil action in ejeetment and to remove eloud from title. 

Upon denial of plaintiffs’ title, and counterclaim fer rents, there was 
verdict and judgment for defendants, from which plaintiffs appeal, 
assigning errors. 


Winston & Tucker and Sutton & Green for plaints, 
Shaw & Jones and J. Faison Thomson for defendants, 


Per Curr. A searching investigation of the record fails to dis- 
close anv predicable assignuient of error for reversal of the judgment. 
Ifence, the result will not be disturbed. The jurvw’s findings would seem 
to be determinative of the case. 

No error. 


PEARL J. HARTSELL v. C. G. HARRIS. 
(Filed 28 January, 19385.) 


AppEAL by plaintiff from Stach, J. 
CABARRUS, 

Civil action to recover damages for the death of plaintiffs intestate, 
alleged to have been caused by the neglect or wrongful act of the 
defendant. 


at .\ugust Term, 1934, of 


4 
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The facts are these: 

On the morning of 27 January, 1934, the defendant and Harry 
Mowrer, who were fellow employees at a filling station, left Concord 
about 1:30 a.m., in company with a Miss Hahn and plaintiff’s intestate. 
They were riding in the defendant’s Plymouth coupe, all on the same 
seat, the defendant driving, Miss Hahn sitting next to him, Mowrer 
next, and plaintiff’s intestate in Mowrer’s Jap. At a service station 
two miles from Concord, “We had some sandwiches and some drinks. 

We were out on a pleasure trip together.” 

At China Grove the defendant ran his car into the rear of a parked 
truck, severely injuring Mowrer and killing plaintiff’s intestate. Plain- 
tiff’s intestate was 28 or 24 vears old. She was employed in a hosiery 
mill, earning 415 per week at the time of her death. 

The jury returned the following verdict: 

“1, Was the plaintiff’s intestate injured and killed by the neghgence 
of the defendant? Answer: ‘Yes.’ 

“2. If so, what amount, if anything, is the plaintiff entitled to re- 
cover? Answer: ‘$1,000. ” 

Judgment on the verdict for plaintiff, from which an appeal was 
taken by the plaintiff, alleging inadequacy of amount awarded. 


Hartsell & Hartsell for plaintiff. 
BW. Blackwelder for defendant. 


Per Curtam. A eareful perusal of the record leaves us with the 
impression that no reversible error has been made to appear. LRierson 
vu. Ivon Co., 184 N. C., 363, 114 8, E., 467. 

The rule for the admeasurement of damages in cases of wrongful 
death has been stated in a number of recent decisions, notably Carpenter 
vw. Power Co., 191 N. C., 180, 131 8S. E., 400, and Purnell v. R. £., 190 
N, C., 573, 130 S. E., 313. 

The result will not be disturbed. 

No error, 


DOLIAN HARRIS, Truster, vy. W. S. LOCISHART, TRUSTEE, ET AL. 
(Filed 28 January, 1935.) 


Appreat by plaintiff from Cranmer, J., at July Term, 1934, of 
Drruam. Affirmed. 

This is an action to have certain deeds of trust executed to certain of 
the defendants by certain persons who are the beneficiaries of the trusts 
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linposed upon the property, real and personal, held by the plaintiff, 
declared invalid on the ground that the grantors in said deeds of trust 
were without power to create hens upon the property held by the plaim- 
tiffs, by said deeds of trust. 

Demurrers to the complaint filed by certain of the defendants on the 
ground that the facts stated in the complaint are not sufficient to con- 
stitute a cause of action on which the plaintiff is entitled “o rchef were 
sustaiued, and the plaintiff appealed to the Supreme Court. 


Robert Moseley and Brawley & Gantt for plaintiff. 
Bryant & Jones, W. MH, Hofler, Walter S, Lockhart, Aidston Stubbs, 
and Sumter Brawley, Jr, for defendants. 


Per Curtam. Jn the absenee of any allegation in the eomplaint that 
the execution of the deeds of trust referred to therein was procured by 
fraud, or of any allegation of other facts upon which the plaintiff would 
be entitled to equitable relief, the facts stated in the complaint are not 
sufhcient to constitute a cause of action. There are no allegations in the 
complaint on which the plaintiff is entitled to relief in this action. 
In each of the deeds of trust referred to in the complaint the grantors 
convey only their undivided interest in the property described therein. 
The legal effect of the deeds of trust cannot be determinec. in an action 
to have the deeds of trust declared invalid. 

For this reason the judgment dismissing the action is 


Afhirmed. 








STATE v. SAM BLANTON, 
(Filed 27 February, 1935.) 


Aprrean by defendant from Clement, J., at April Term, 1934, of 
GUILFORD. 

Criminal proseeution, tried upon a warrant charging the defendant 
with operating a lottery in violation of C. S., 4428, as amended by 
chapter 484, Pubhe Laws 1933. 

From a yerdict of guilty and judgment of six months on the roads 
the defendant appeals, assigning errors. 


cltforney-General Brummitt and Assistant Attorney-General Seawell 
for the Stale. 

C. Rk. Melver, Jr, W. F. Renfrow, and A. Stacey Gifford for de- 
fendant, 
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STATE v. HENDRICKS, 
Per Curtam. .\ careful perusal of the record leaves us with the im- 
pression that it is free from reversible error. The questions presented 
have apparently been decided in a number of cases. The verdict and 
judgment will be upheld. 
No error, 








STATIC ve. WMENRY HENDRICKS. 


(Filed 27 February, 1955.) 





1. Criminal Law Gr 
Evidence objected to in this case Ae/d competent, upon cross-examina- 
fion, to impeach testimony of defendant. 
2. Criminal Law Th: L d—— 
Where remarks of solicitor upon evidence are not in the record, excep- 
tion thereto cannot be considered on appeal, 
3. Criminal Law I e— 
Defendant desiring evidence to be restricted to particular purpose 
should make request to that effeet. Rule 21. 
4. Criminal Law I g— 
Defendant desiring more full or detailed instructions as to any prrticu- 
lar phase of evidence or law should request special instructions, 
5. Criminal Law L d— 


Attention is called to the fact that defendant's brief in this case does 
not comply with Rule 28. 


APPEAL from Mchlroy, J., at August Teri, 1934, of Forsytu. No 
error, 


John C. Wallace and Harvey Lupton for appellant. 
Attorney-General Brummit and Assistants Attorneys-General Seawell 
and Bruton for the State. 


Per Curiam. The defendant appeals from a conviction and judg- 
ment upon a three-couit bill charging (1) the unlawful and wilful 
breaking and entering into a railroad car containing merchandise and 
chattels with intent to steal such merchandise and chattels (C. S., 4237), 
(2) the larceny of a case of cigarettes of the value of $61.00, the chat- 
tels of the Southern Railway Company, and (3) the wnlawful and 
felomious receiving said goods and chattels knowing them to have been 
stolen, 

The evidence which the defendant makes the basis for exceptive as- 
siguments of error we think was clearly competent, upon cross-examina- 
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tion, to impeach the testimony of the defendant. We cannot here con- 
sider what the solicitor may have said relative to this evidence since his 
statements are not in the record. If the defendant desired to have the 
evidence restricted to a particular purpose he should have made request 
to that effect. Rule 21 of this Court. 

The defendant complains that the charge lacks fullness and detail. 
We have read the charge carefully and are of the opinion that it does 
“state In a plain and correct manner the evidence given in the ease, 
and declare and explain the law arising thereon.” (C.S., 564.) If the 
defendant desired more full or detailed instruction as to any particular 
phase of the evidence or the law, he should have requested special in- 
structions. S. v. Wade, 169 N. C., 306. 

We find no error on the record. 

Attention is called to the fact that the defendant’s brief does not com- 
ply with Rule 28 of this Court. See S. v. Newton, ante, 323, and 8. v. 
Bryant, 178 N. C., 702. 

No error. 


CARRIE BLACKWISLL vy. MORRIS 8. HAWKINS ET At. 
(Filed 27 February, 1935.) 


Arprau by plaintiff from Moore, Special Judge, at November Special 
Term, 1934, of Martin. 

Civil action to recover damages for an alleged negligen: injury. 

The facts are these: Plaintiff, a guest in the automobile of Joln 
Little, was returning from a dance in Plymouth to her home in Wil- 
liamston about the hour of 1:30 a.m., 27 January, 1934. The mght 
was dark, cloudy, and foggy. The automobile was being operated at 
a speed of 20 or 25 miles per hour. A freight train operated by the 
defendant receivers, on approaching the intersecting tracks of the Atlan- 
tic Coast Line Railroad, stopped momentarily, as 1t was required to do 
before passing over the intersecting line, thus blocking the highway upon 
which plaintiff and her companion were traveling. The automobile ran 
into the freight car standing astride the road, and plaintiff was injured. 
The driver did not see the train until within about five feet of it. 

From a judgment of nonsuit entered at the close of plaintiff’s evi- 
dence, she appeals. 


H, L. Swain for plaintiff. 
MacLean ¢& Rodman for defendants. 
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Morrow v. EXpLorarion Co. 
Per Crriam. Affirmed on authority of the principles announced in 
Hinnant v. fh. &., 202 N. C., 489, 163 8. E., 555. 
The case of Dickey v. R. R., 196 N. C., 726, 147 8. EL, 15, is dis- 
tinguishable in that the defendant’s train was there blocking the street 
in violation of a town ordinance, 


Affirmed. 


MRS. ETHEL MORROW, Wripow or A. G. MORROW, DeEcEASED EMPLOYER, VY. 
NORTH CAROLINA EXPLORATION COMPANY, IMpLoyver, anp THE 
TRAVELLERS INSURANCE COMPANY, 


(Filed 27 February, 1935.) 


APPEAL by plaintiff from Pless, J., at Fall Term, 1934, of Swarty. 
Affirmed. 

This was an appeal by the plaintiff from an award in this proceeding 
made by the North Carolina Industrial Commission in denying eompen- 
sation to the plaimtiff under the provisions of the North Carolina 
Workmen’s Compensation Act for the death of her husband, .\. G. Mor- 
row, who was an employee of the defendant North Carolina Explora- 
tion Company at the date of his death. 

At the hearing of the proceeding, the Commission found from all the 
evidence that the death of plaintiff’s husband did not result from an 
accident which arose out of aud in the course of his employment, but did 
result from disease, which had no relation to his employment. On this 
fiuding of fact, compensation was denied. 

On plarutiff’s appeal from the award of the Commission to the judge 
of the Superior Court, the award was affirmed. From the judgment 
affirming the award the plaintiff appealed to the Supreme Court. 


JN. Moody for plaintiff. 
Edwards & Leatherwood far defendants. 


Per Crortam. There was no evidence at the hearing of this proceed- 
ing by the North Carolina Industrial Commission tending to show that 
the death of plaintiff’s husband, A. G. Morrow, was the result of an 
injury by accident, or was the result of an occupational disease. For 
this reason, the award of the Commission denying compensation to the 
plaintiff in this procceding was properly affirmed by the judge of the 
Superior Court. The judgment is 


Affirmed. 
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MRS. ANNIE ANTHONY BEACH v. MRS. G. C. GLADSTONE, EXecutrix. 


(Filed 27 February, 1935.) 
Wills F h— 
Judgment that legacy did not lapse by reason of fact that legatee pre- 
deceased testator is affirmed, C. 8., 4166, it appearing that legatee would 
have been distributee of testator had she survived him. 


AppeaL by defendant from Devin, J., at September Tcrm, 1934, of 
Martin. Affirmed. 

IF. L. Gladstone, of Martin County, North Carolina, died on 9 De- 
cember, 1938, leaving a last will and testament, which has been duly 
probated, The material parts to be considered are: “Item 1. I give 
to my sister, L. F. Anthony, five thousand dollars in cash, or surety 
papers. Item 2. I give and bequest to my wife, G. C. Gladstone, the 
balanee of my estate in real or personal of every kind and wherever 
located or found. - 

L. F. Anthony, the sister of the testator, to whom the legacy of five 
thousand dollars was bequeathed by Item 1, predeceased him, having 
died on 22 January, 1929. She left surviving her two children and 
three grandchildren by a deceased daughter, who died 2 April, 1926. 
Mrs. Annie Anthony Beach, one of the children of Mrs. L. F. Anthony, 
made demand upon the executrix for the payment to her of a one-third 
share in the legacy bequeathed to her mother, L. F. Anthony, by F. L. 
Gladstone in Item 1 of his said will, claiming that said legacy to her 
mother did not lapse by reason of the death of her mother in the hfe- 
time of the testator, and that she was entitled to receive her share 
thereof. The executrix refused the demand, claiming that the legacy 
lapsed and passed to her, the widow of I’. L. Gladstone, under Item 2 
of his said will. Thereafter, Mrs. Beach instituted this action. Upon 
the hearing of the cause, a jury trial was waived and it was agreed that 
the court below should find the facts and render judgment thereon. 

The court below rendered the following judgment: “This cause com- 
ing on to be heard, and being heard (the parties having waived submis- 
sion of the cause to the jury and agreed that the court should find the 
facts and determine the questions presented), and the court finding the 
facts to be severally set out in the complaint of the plaintiff, and by 
refercnee thereto incorporates the several facts therein set out and 
alleged in this judgment, and it appearing to the court that the legatee, 
L, I. Anthony, she surviving, would have been among the heirs at law 
or distributees of I’. L. Gladstone had he died intestate, and the court 
being of the opinion that said legacy did not lapse by reason of the prior 
death of L. F. Anthony, legatee, and that the plaintiff, Mrs. Annie 
Anthony Beach, is entitled to recover one-third of the legacy of $5,000, 


~T 
boas f 


N. C.J SPRING TERM, 1935. 8 





BEACII vt. GLADSTONE. 


that Gladstone Anthony is entitled to one-third thereof, and J. B. Har- 
rington, Henry Harrington, \urcha Harrington, Lula Harrington, and 
Shirley Harrington, children of Mary Charrity Harrington, deceased 
daughter of the legatee, L. F. Anthony, are entitled to a per capita 
division of one-third thereof, it 1s ordered, adjudged, and decreed that 
the plaintiff Mrs. Annie Anthony Beach recover of defendant Mrs. G. C. 
Gladstone, executrix, the sum of $1,666.66, together with the costs of 
this action. W. A. Devin, Judge Presiding.” 

The defendant excepted and assigned error as follows: “That the 
signing of judgment in favor of plaintiff was error in that the devisee, 
L. F. Anthony, named in section 1 of the will of the late F. L. Glad- 
stone, predeccased him several vears. Defendant says that said legacy 
lapsed by reason of the prior death of the devisee, L. F. Anthony, and 
that Mis. G. C. Gladstone, under the construction of the will, is the 
owner of all the property that the late F. LL. Gladstone died seized and 
possessed of.” 


Jos. W. Batley for plaintiff. 
Wheeler Marlin, .fhion Dunn, and B.A. Critcher for defendant, 


Per Curtam. The defendant in her brief says: “We have been unable 
to find that this Court has heretofore passed upon the question involved 
here, and it would seem that it 1s of first impression. We respectfully 
submit, however, that, for the reasons assigned, the learned judge who 
heard the case below committed error in adjudging that the bequest did 
not lapse, and that judgment should have been entered, adjudging that 
the bequest passed under the residuary clause in the will, and therefore 
we Insist that the judge below should be reversed.” 

The Court construed C. S., 4166, in Farnell v«. Dongan, ante, 611, 
opinion filed 23 January, 1955. It is there said: “The statute is not 
ambiguous. Lhe intention of the General .\ssembly in its enactment is 
expressed in language which leaves no room for judicial construction. 
The distinetion found in the common law between real and personal 
property, for purposes of devolution, is recognized and preserved. This 
appears from the use of the words ‘devise’ and ‘legacy,’ ‘heir at law’ and 
‘distributee” Whether this distinction should be abandoued in the law 
of this State, as having no sound basis under modern social and economic 
conditions, is a matter for the General Assembly and not this Court to 
determine.” 

In construing C. 8., 4166, we do not think it should be construed with 
C, S., 4168. Neither section is ambiguous and they are not inter- 
related. 

The judgment of the court below is 


Affirmed. 
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APPENDIX 


STATE v. LONNIE M. UPCHURCH. 
ORDER. 


In the case of S. v. Lonnie M. Upchurch, from Waxe County, the 
defendant’s application for certiorari and the State’s motion to docket 
and dismiss are both disallowed on authority of Smith v. Smith, 199 
N. C., 463, and cases there cited. 

Micuaret Scuenck, J., For the Court, 


DISPOSITION OF APPEALS FROM THE SUPREME COURT OF 
NORTH CAROLINA TO THE SUPREME COURT 
OF THE UNITED STATES 


In re Estate of Reid, 206 N. C., 102, reversed. 
S.v. Whitfield, 206 N. C., 696, petition for certiorari denied. 
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OPINIONS OF THE JUSTICES IN THE MaTTER OF WHETHER THE ELECTION 
Herp on Trespay Arrer Tuk Firsr Monpay 1x NOVEMBER, 1933, 
Was THE Next Genera Evectrion Fo.Ltowine tuk ADJOURNMENT 
OF THE 1933 Session or THE GENERAL ASSEMBLY. 


On 15 September, 1934, the following letter was received from [is 
Excellency, J. C. B. Ehringhaus, Governor of the State of North Caro- 
hna: 

SEPTEMBER 15, 1934. 
Hox. W. P. Stacy, 
Hon. Hrrtot CLarkson, 
Hon. Grorce W. Connor, 
Hox. W. J. Brocpen, 
HIon, MicnarnL SCHENCK, 

GENTLEMEN :—I am directing this letter to each of you individually 
in order to present what I conceive to be a most important question. 

The present State Constitution provides, Article XIII, section 2, that 
any amendment to the Constitution must be submitted “at the next gen- 
eral election to the qualified voters of the whole State, in such manner 
as may be prescribed by law.” Chapter 403 of the Public Laws of 
1933 called a general election to be held in the State on Tuesday after 
the first Monday in November, 19338, to vote on the repeal of the Eight- 
eenth Amendment to the United States Constitution. The question has 
arisen as to whether the general clection to be held in November of this 
year is the “next” general clection after the enactment of the bill by the 
Gencral Assembly submitting the Revised Constitution to a popular 
vOrC; 

Since the holding of this election involves a suggested change in the 
fundamental law of the State, [ am impressed with the idea that the 
matter is of too great consequence to be controlled by any interpretation 
of the Executive branch of the Government. Such action might bring 
into question the validity of an election throughout the State of North 
Carolina aud the adoption of important Constitutional revisions. 

So impressed, I am writing this letter to you as the Chief Justice and 
Associate Justices of the Supreme Court, with the request that, if it be 
in keeping with the proprieties and the functions of the Court, you give 
me the benefit of an advisory opinion upon this important matter at 
the earliest possible moment, so that, as Chief Executive of the State of 
North Carolina, I may be able to advise and direct the Chairman of the 
Board of Elections and other election officials in accordance with sound 
law. 

Respectfully, 
J.C. B. Exrineracs, 
Governor of North Carolina. 
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OPINIONS OF THE JUSTICES 


Raveicu, N. C., 19 September, 1934. 


To His Excellency, J. C. B. Enrincuars, 
Governor of N onl Carolina: 


Your communication of the 15th instant presents the following ques- 
tion: Was the election held on Tuesday after the first Monday in 
November, 1933, pursuant to chapter 408, Public Laws 1933, “the next 
general election” following the adjournment of the 1938 session of the 
General Assembly within the meaning of section 2, Article XIII, of the 
Constitution ? 

The undersigned, each for himself, answers the question propounded 
in the affirmative. The General Assembly, after much debate, called 
the election under section 1, .Artiele XIII, of the Constitution. See 
Opinions of the Justices, 204 N. C., 806, et seq. 

Respectfully, 
W. P. Stacy 
Chief Justice ; 
Gro, W, Connor, 
Associate Justice; 
W. J. Broepen, 
clssociate Justice; 
MicuaEL SCHENCK, 
-Lssociate Justice. 


In my opinion to the General Assembly (204 N. C., 815), I took the 
position that calling a “special election” a “general clection” did not 
make it so. 

The majority decided otherwise, and the people of this State, under 
that decision, voted, on 7 November, 1933, on the question of convention 
or no convention in regard to the repeal of the 18th Amendment. With- 
out the use of the absentee ballot, 415,536 voted, and a majority of 
184,572 registered their votes for dry delegates against the repeal of the 
1Sth Amendment. The majority opinion of this Court I consider a 
mandate binding on me. In deference to the majority view heretofore 
expressed, I concur in the majority answer above set forth. 

HERIoT CLarksoy, 
élssociate Justice. 
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Associate Justice W. J. Apaus Diep on Sunpay, 20 May, 1934.  Re- 
warKs OF Cnier Justice Stacy, on Benatr or tie SupReEME 
CocrT, FROM THE Bexcu, WeEpnespay Mornixe, 23 May, 1934, 
CONCERNING THE Deate or Associate Justice ADAMS: 


Before proceeding with the usual work of the Court, we pause to 
express the kecn sense of personal sorrow, experienced by each one of us, 
and the profound appreciation which we have of the great loss that has 
come to the State and its people in the death of Associate Justice 
Willam J. Adains. The vaeant chair is a reminder that in the midst of 
hfe we are in death. 

Justice .\dams was an able lawyer and a splendid judge—a stulent of 
the first order. Ifis passion was “to live honestly, to harm nobody, to 
render to every man his due.” The State is richer for his having ved 
and labored in it. It is poorer that he is gone. Material sucecas may 
come to one by aceident or by chance, or forsooth as a result of unre- 
leuting toil, but moral achievements are never easy, and they never come 
fortuitously. Lor the legal profession which he served so long and well, 
his opinions will stand as his monument. Ile wrought effectively in his 
day and has earned a lasting place. 





Rewargs ov Crier Justice Stacy rrom tne Bencu, Turspay, 5 Frn- 
RUARY, 1935, ReGarpinc tuk Dratrn or Former ATrorney-GEen- 
ERAL Dennis G. Brum Mitt, 


Geutlemen of the Bar: Before taking up the usual work of the Court, 
Wwe pause to express the profound sorrow which has come to the mem- 
bers of this Court, in common with all the people of North Carolina, in 
the death of Ilen, Dennis G. Brumimitt, formerly Attorney-General. 
for ten years, a louger period of continuous service in the position than 
that of any of his predecessors in office, he served the State patriotically 
and unselfishly as a distinguished citizen, An able lawyer, a skilled 
cvaftsman in his profession, his breadth of mind and his bigness of 
heart carried him far beyoud the confines of the discharge of his pro- 
fessional duties in othee. With lim belief in democracy was a passion, 
and he held consistently to the Jeffersonian principle that “no govern- 
ment can continue good, but under the control of the people,” and that 
“the will of the people is the only legitimate foundation of government.” 
He regarded the preservation of the fundamental principles of the Bill 
of Rights as of first concern. He was aman of deep human sympathies 
who carnestly sought to make real his dream of a better day for the 
common man. In his death this Court has suffered the loss of a very 
eficicnt officer, and the State a courageous patriot. His record will 
stand as his monument. 

In recognition of his notable service, the Court, when it adjourns 
today, will take its adjournment out of respect to his memory. 
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AMENDMENT TO ORGANIZATION OF THE NORTH 
CAROLINA STATE BAR. 


Be it Resolved, by the Council of The North Carolina State Bar, that 
Article VI, section 1, of the Certificate of Organization be amended by 
striking out the word “October” and inserting in heu thereof the word 
“July.” 


North Carolina—Wake County. 

I, Ifenry M. London, Seeretary-Treasurer of The North Carolina 
State Bar, do hereby certify that the foregoing amendment to the Cer- 
tificate of Organization of The North Carolina State Bar was adopted 
at the regular meeting of the Council on the 18th of Jaauary, 1935, by 
unanimous vote of the Council. Given under my hand and the seal of 
The North Carolina State Bar, this the 26th day of January, 1935. 

Tiexry AM. Lonpoy. 

(SEAL. ) Secretary-Treasurer of the North Carolina State Bar. 


After examining the foregoing amendment to the Certificate of Or- 
ganization of The North Carolina State Bar, it is my cpinion that the 
amendment complies with a permissible interpretation of chapter 210, 
Public Laws 1933, This the 28th day of January, 1925, 

W. P. Stacy, Chief Justice. 


Upon the foregoing certificate of the Chief Justice, it is ordered that 
the foregoing amendment to the Certificate of Organization of The 
North Carolina State Bar be spread upon the minutes of the Supreme 
Court, and that i* be published in the forthcoming volume of the 
Reports as provided by the act incorporating The North Carolina State 
Bar. This the 28th day of January, 1935. 

Scuenck, J., For the Court. 
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AMENDMENT TO ORGANIZATION OF THE NORTH 
CAROLINA STATE BAR. 


Be it Resolved, by the Council of The North Carolina State Bar, that 
section 1, of Article V, of the Certificate of Organization of The North 
Carolina State Bar, be amended to read as follows: 


NRE PCL. WV: 
Meretrines or Tre Nortu Carotina STATE Bar, 


Section 1. Annual Meetings. The annual mectings of The North 
Carolina State Bar, beginning with the year 1935, shall be held in the 
City of Raleigh, on the third Friday in October. 





North Carolina—-Wake County. 

I, Henry M. London, Secretary-Treasurer of The North Carolina 
State Bar, do hereby certify that the foregoing amendment to the Certifi- 
cate of Organization of The North Carolina State Bar was adopted at 
the regular mecting of the Council on the 5th dav of October, 1934, by 
unanimous yote of the Council. Given under my hand and the seal of 
The North Carolina State Bar, this the 50th day of October, 1934. 

Hexry M. Lonpon, 

(SEAL. ) Secretary-Treasurer of The North Carolina Stale Bar. 


After examining the foregoing amendment to the Certificate of Organ- 
ization of The North Carolina State Bar, it is my opinivu that the 
amendment complies with a permissible interpretation of chapter 279, 
Pubhe Laws 1933. This the 30th day of October, 1934. 

W. P. Stacy, Chief Justice. 


Upon the foregoing certificate of the Chief Justice, it is ordered that 
the foregoing amendment to the Certificate of Organization of The 
North Carolina State Bar be spread upon the minutes of the Supreine 
Court, and that it be published in the forthcoming volume of the 
Reports as provided by the act incorporating The North Carolina State 
Bar. This the 30th day of October, 1934. 

Micyaret Scuenck, J., For the Court. 
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APPENDIX. 


AMENDMENT TO ORGANIZATION OF THE NORTH 
CAROLINA STATE BAR. 


Be it Resolved, by the Council of The North Carolina State Bar, that 
Article X, of the Certificate of Organization of The North Carolina 
State Bar, be and the same is hereby amended by adding thercto the 
following section : 

Section 35. It shall be deemed unethical and unprofessional for any 
attorney who is, or has been, a prosecuting officer in any court inferior 
to the Supreme Court, or in any Federal Court, to accept professional 
cmplovment in any matter of a civil or criminal nature growing out of 
any matter or thing which is or may have been in any way connected 
with the office of such prosecuting officer during his incimbency. 

The foregoing canon embodied in Section 35 shall be in full force and 
effect on and after 1 July, 1935. 


North Carolina—Wake County. 

I, Henry M. London, Secretary-Treasurer of The North Carolina 
State Bar, do hereby certify that the foregoing amendment to the 
Certificate of Organization of The North Carolina State Bar was 
adopted at the regular meeting of the Council on the 12th of April, 
1935, by unanimous vote of the Council. Given under my hand and 
the seal of The North Carolina State Bar, this the 16th day of April, 
1935. Henry M. Lonpon, 

(SEAL. ) Secretary-Treasurer of The North Carolina State Bar. 


After examining the foregoing amendment to the Certificate of 
Organization of The North Carolina State Bar, it is my opinion that 
the amendment complies with a permissible interpretation of chapter 
210, Public Laws 1933. This the 17th day of April, 1935. 

W. P. Stacy, Chief Justice. 


Upon the foregoing certificate of the Chief Justice, it is ordered that 
the foregoing amendment to the Certificate of Organization of The 
North Carolina State Bar be spread upon the minutes of the Supreme 
Court, and that it be published in the forthcoming yolume of the Reports 
as provided by the act incorporating The North Carclina State Bar. 
This the 17th day of April, 19385. 

MiIcHAEL Scuenck, J., Por the Court. 
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Abandonment. (Abandonment of wife see Husband and Wife G.) 


A Acts Constituting Abandonment. 
a Intent to Abandon 

1. Interveners contended that plaintiff abandoned its claimed parol 
trust in lands by payment of rent for the property to the person to 
whom legal title was conveyed, by wlowing the holder of the legal 
title to refund to plaintiff a sum paid by plaintiff on a mortgaze 
on the property, and by other financial transactions between plain- 
tiff and the holder of the legal title. Plaintiff introduced cvidenve 
of other financial transactions between it and the holder of the legal 
title inconsistent with tin intention on its part to ebandon its claim 
against the property: J7feld, the conflicting evidence was sufficient 
to raise more than one inference as to plaintiff's intention to aban- 
don its rights, and the evidence does not cstablish abandonment as 
amatter of law. Furniture Co, vt. Cote, S40, 


Abatement and Revival. 


B Pending Action. 
ec Termination of Prior Action 
1. Where a nonsuit has been entered in an action, it is no longer pend- 
ing, and will not support a plea in abatement. Reed vv. Mortgage 
Co., 27. 
d Pleading 
1. The pendency of a suit as ground for abatement may be taken advan- 
tage of by demurrer where the pendency of the suit appears upon 
the face of the complaint, N. C. Code, 511 (38), and where it does 
not appear upon the face of the complaint, by answer. Reed vw. 
Mortgage Co., 27. 
Account Stated, 
A Nature and Essentials. 
e Acceptance of Account Rendered 
1. The acceptance of an account rendered or the failure to object to its 
correctness within a reasonable time creates a new contract to pay 
the amount due, and the creditor may maintain an action on such 
hew promise. Narayve v. Currin, 222. 
Adoption. (Right of adopted child to inherit see Descent and Distribution B g.) 
Adverse Possession, 
A Nature and Requisites of Title by Adverse Possession. 
f Hostile or Permissive Use 
1. In order for possession to be hostile the possessor must exercise do- 
minion by exclusive use of the Jand fur purposes for which it is 
reasonably susceptible, and such occupancy must extend to the 
boundaries claimed, JfechKay v. Bullard, 628. 


C Pleadings, Ividence, and Trial. 
e Directed Verdict 
1. It is error for the court to direct the jury to answer the issue of 
adverse possession in favor of the party claiming by such adverse 
possession if the jury should find the facts as the evidence tends to 
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Adverse Possession C c—econtinued, 


show, merely upon uncontradicted evidence of thirty years posses- 
sion, it being necessary for claimant to show by evidence that such 
possession was adverse and was under known and visible lines and 
boundaries. C.8., 425. MeKay v. Bullard, 628. 


Appeal and Error. (In criminal cases see Criminal Law L; appellate juris- 
diction of Superior Court see Courts A; appeals from Inc.ustrial Commis- 
sion see Master and Seryant F i.) 


A Nature and Grounds of Appellate Jurisdiction of Supreme Court. 
e Alotions in Supreme Court. 
1. Where a complaint fails to state a cause of action a demurrer ore 
tenus, although first interposed in the Supreme Court, will be sus- 
tained. White v. Charlotte, 721. 


e Academic Questions 
1, Where it appears upon appeal in proceedings to enjoin the borrowing 
of money by the board of commissioners of a county, that the 
money has already been borrowed, the question seught to be pre- 
sented becomes academic. Cahoon v. Comrs, of Hyde, 48. 


» Where it appears on appeal that the rights of the parties do not 
depend upon the constitutionality of a statute invoked in the pro- 
ceedings, the Supreme Court will not determine the question cf 
constitutionality upon the appeal. Jn re Owen, +45. 


f Parties Who May Appeal (In eriminal prosecutions see Criminal Law 
I. g.) 

1. In this caveat proceeding the jury found against propounders, and 
the trial court set aside the verdict as being agairst the weight of 
the evidence and ordered a new trial. Propounders appealed, 
assigning as error the refusal of the eourt to sustain their jieas 
in bar: Held, the propounders are not the “parties aggrieved” by 
the order setting aside the verdict, C. S., 662, and eannot maintain 
the appeal. Jn re Will of Hargrove, 280. 

B Presentation and Preservation in Lower Court of Grounds of Review. 
(Exceptions and Assignments of Error see hereunder F.) 
b Theory of Trial 

1. An appeal will be determined in accordance with the theory of trial 

in the lower court. Weil v. Herring, 6; Harrison v. Ins, Co,, 487. 


Sal 
a 


2, Where an aspect of the law in a case is not mooted on the hearing 
or debated in the briefs on appeal it will not be considered in 
determining the appeal. Haney v. Lincoliton, 282. 


- 


> 


. Where an aspect of the law involved in a case is not presented in 
the trial court it will not be considered in determining the rights 
of the parties upon appeal to the Supreme Court. Hood, Comr., 
vw. Davidson, 329, 


7 
ee 


4, Where a theory of the case argued on appeal is not supported by 
allegations in the pleadings, it will not he considered on appeal. 
Lentz v. Johnson & Sons, Ine., 614. 


€ Appeal 


1. Portions of a judgment not challenged by exception or appeal will 
be deemed correct. Brown v. Mitchell, 182. 
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Appeal and Error—continied, 
C Requisites and Proceedings for Appeal. 
e Appeals in Forma Pauperis 

1. In pauper appeals it is required that appellant file the statutory 
affidavit in order to confer jurisdiction on the Supreme Court, 
Cc. S.. 649. and a provision in the judgment allowing plaintiff to 
appeal in forma pauperis does iat relieve plaintiff of the necessity 
of filing the jurisdictional affidavit er the twenty-five printed or 
mimeographed copies of her brief required by the Rules. Brain 

v. Kress & Co,, 722. 


IE Record. 
a Necessary Parts of Reeord Proper 
1. The pleadings are a necessary part of the reeord proper upon appeal, 
and where the pleadings are omitted from the record, the appeal 
must be dismissed. Rule of Practice No. 19, see. dS. ww Eaumber 
C0., 47. 


© Where the pleadings are omitted trom the record by agreement of 
the parties the appeal will be dismissed, since the pleadings are 
necessary to inform the Court of the nature of the action or pre- 
ecooding and the Court can judictally know only what appears on 
the record, Rule 19, see 1. Jus. Co, ve. Bullard, 652. 


3. Where no summons appears in the record and there is nothing to 
show that the term of court was regularly held. or that the cause 
was properly constituted in court, the appeal is subject to dismissal 
under Rule 19. Broici v. Johnson, SOT. 


Bb Matters not in Record Presumed Correct 
1. Where the charge of the court on an aspect of the case is not in the 
reeord it Will be presumed that the court correetly charged the 
law applicable to the evidence. Jernigan v. Jernigan, 838i. 
g Conclusivencss and Effect of Record 
1. The Supreme Court can judicially know only what properly appears 
on the record. S. v. Lumber Co., 47; Imus. Co. v. Bullard, Gd2. 


* 
w 


2) Where there is a conflict between recitals in the case on appeal and 
the judgment appealed from, the recitals in the judgment are ¢on- 
trolling. snus. Co. vw Bullard, 652, 


* 
‘et 


3. The record imports verity, and the Supreme Court is bound thereby. 
Aeceptance Corp. v. Waugh, 717. 


h Questions Presented for Review 
1. The rights of a person not made a party to the action cannot be 
adjudicated on appeal. Shuford v. Bank, 428. 


FEF Pxeeptions and Assignments of Error, 
b Necessity, Form, and Sufficiency 
1. Where there is no exception to a finding of fact by the court, the 
fact so found will be assumed correct and the appeal determined in 
accordance with such finding. Briggs & Sons v. Allen, 10. 


2. Portions of judgment not challenged by exception or appeal will be 
deemed correct. Brown v. Mitchell, 182. 


& 


Where there are no exceptions to the findings of fact, and the find- 
ings support the judgment, the judgment will be affirmed on appeal. 
Radcker v. Royal Pines Park, 209; Warren v. Bottling Co., 315. 
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4, Interveners, the trustee and holder of notes secured by the deed of 
trust, moved to set aside foreclosure of the tax-sale certificate 
against the property for irregularities in that the sale was not 
held on the proper day under the provisions of the statute. Judg- 
ment was entered on the agreed facts denying the motion. Movants 
excepted for that the court signed the judgment: Held, the excep- 
tion presents the question of whether the judgmen? was supported 
by the facets agreed, and it appearing of reeerd that movants hac 
not been made parties to the foreclosure of the tax-sale certificate, 
judginent is reversed for that the facts feund and edmitted are not 
sufficient to support it. Orange County v. Atkinson, 593, 


> Findings of fact by the court under agreement may he challenged by 
exceptions to the evidence upon which such facts were found. 
Birades &; Trust Co,,. 101. 


G. An exception to the judgment as rendered presents the single ques- 
tion of whether the facts found support the judgment, bid. 


G Briefs, 
ec Abandonment of Ewceptions by Failure to Discuss Erceptions in Briefs 
1. Wxceptions in the record which are not set out in appellant's brief, or 
in support of which no argument is stated or authority cited, will 
be taken as abandoned. Rule 2S. Aeiger ve Sprinkle, 738, 


J Review, 
a Of Jfatters in Discretion of Lower Court 
1. On appeal from an award of the Industrial Commission, a motion to 
remand the case to the Commission on the ground of newly discov- 
ered evidence is addressed to the diseretion of the Supericr Court, 
and its determination thereof is not ordinarily reviewable by the 
Supreme Court. Byrd vc. Lumber Co., 2038. 


?. The Supreme Court will not interfere with the discretion of the trial 
judge in setting aside a verdict as being against tie weight of the 
evidence, Zrre Wil of Hurgrove, 280. 


» Court's refusal to set aside verdict in its discreticn is ordinarily not 
reviewable. Harrison v, Ins, Co., 487. 


G Of Findings of Faet 
1. Where the parties agree that the court should find the facts, its find- 
ings upen conflicting evidence are as conclusive as the verdict of a 
jury, but where under such agreement the court determines the 
issues as a matter of law, the judgment must be reversed if there is 
auy sufficient evidence contrary to the findings made by the court, 
although there is evidence to Suppert sueh findings. Assurance 


as» 


Nocicty vu. Lazarus, Go. 


2. Finding. upon supporting evidence, that attorney signing consent 
judginent was duly authorized, held conclusive om appeal. Alston 
dt. iy Als; 


3. It will be presumed on appeal that findings of lower court are sup- 
ported by evidence when no evidence appears in the Case on appeal. 
Radchker vy Royal Pines Park, 209. 

+, Refusal to find immaterial fact will not be held for error. Whitford 
v. Bank, 229. 
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5. Findings of fact by referee, approved by trial court and supported 
by evidence, are conclusive on appeal. food, Comr.. vo Davidson, 
299 
owe, 


G6. Where a jury trial is waived. the findings by the court upon con- 
flicting evidence are cenclusive and are not subject to review upon 
appeal. Art. IV, see. 18. Barringer v. Trust Co.. 505, 


Presumptions and Burden of Showing Error (Matters not in record 
presumed correct see hereunder Io hb.) 
1. The burden is on appellant to overcome the presumption against him 
vid show error in the judgment or order appealed from, LaNeve 
a. Toa Co,, 281. 


> Where the Supreme Court is evenly divided in opinion, one Justice 
not sitting, the judgement will be affirined without becoming a prece- 
dent. Trust Co, v, Hood, Comr., 862, 


Harmicss and Prejudicial Error 

1. Where, upon the uncontroverted facts, plaintiff is not entitled to 
recover, upen appeal from judgment in defendant's favor, any error 
in the trial of the cause is harmless and is not sufficient grounds 
for a new trial Weatherman v. Ramscy, 270. 


® Where additional cvidenee offered by plaintiff after he has rested 
and after denial of defendant's motion as of nonsnif in ne way 
affects the right of plaintiff to recover, the action of the trial ceurt 
in allowing plaintiff to offer such additional evidence cannet be held 
for prejudicial error. Pearson vc. Simon, or. 


8 Where but one inference can be drawn from the evidence, a new trial 
will net be granted for errer in the charge of the trial court Upon 
appeal from a verdict in accordance with the evidence. Brava 
a. Nprinkle, dds. 


4, Amendmeut of verdict by trial court held not harmless error under 
facts of this case. Bundy v. Sutton, 422. 


5. Testimony elicited on direct examination by Ieading questions will 
net be held for prejudicial error upen objection and exception 
where it appears that other testimony to the sume import was given 
by the witness and others upon proper questions without objection. 
Bank v. Rosenstein, 529. 


6. The exelusion of testimony of a witness on cross-examination by one 
defendant cannot be made the basis on complaint by the other 
defendant on appeal. Gaffney v. Phelps, 353. 


7. The exclusion of testimony of a witness cannot be held prejudicial 
on exception where it appears that the answer of the witness, if he 
had been allowed to testify, would not have been responsive to the 
question, and it appears that testimony of the same import as that 
sought to be adduced by the question was admitted during the trial, 
bid. 

The ndmission of a conclusion of an expert witness prefaced by the 
words “that would be hard to answer” is held not prejudicial in 
view of the other testimony elicited from the witness during the 
trial. /bid. 


N 
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9. The admission of evidenee over defendant's objection 7s held not 
prejudicial under the facts of this case, the evidence objected to not 
being material to plaintiff's right to recover and its admission not 
being harmful to defendant. Colson v. Ins. Co., 581. 


10. The admission of incompetent evidence cannot be held harmless 
where it appears that it augmented the recovery, and a new trial 
will be awarded on defendant’s exception. Swinson v. Packing Co., 
638T. 


11. Error in the charge of the court in this case is held cured, or at least 
rendered not prejudicial, by other portions of the charge on the 
same aspect of the case and the final instructions of the court. 
Keiger v. Sprinkte, 738. 


12. The admission of testimony over objection cannot be Leld prejudicial 
where similar testimony is admitted without objection. Light Co. 
a, Rogers, 791; Jernigan v. Jernigan, 881. 


3o. Where a witness answers a question propounded notwithstanding 
appellant's sustained objection thereto, but the witness’ answer to 
the question is favorable to appellant. appellant is not in a position 
to complain. Light Co, v. Rogers, T51. 


f OF Injunetive Proceedings 
1. While the Supreme Court on appeal in injunctive proceedings may 
review questions of faet as well as cf law. there is a presumption 
that the proceedings in the lower court are correct. and appellant 
must show error, Cahoon v. Comrs. of Hyde, 48. 


2. While the Supreme Court has the power on appeal in injunctive pro- 
ceedings to find and review the findings of fact. where the findings 
are in accord with the greater weight of the evidence the Supreme 
Court will not be disposed to disturb the findings. Whitford vt. 
Bank, 229. 


38. While the Supreme Court. on appeal in injunctive preeeedings. can 
find and review the findings of fact, the burden is on appeHant to 
show error. Seruggs v. Rollins, 335. 


4. The judgment denying mction to set aside foreelosure of tax-sale 
certificate being reversed for irregularity in that holders of regis- 
tered liens were not made parties, tlhe exception based upon the 
ground that the sale was not had cn the proper day under the pro- 
visions of the statute need net be considered. Oranye Couity wv. 
Athinsan, 598, 


g Questions Necessary to Determination of Appeal 
1. Where the rights of the parties are determined by the decision of 
the court upon one of the assignments of crror, questions presented 
by other assignments of error need not be considered, AWerrimon 
v. Tel. Co., 101. 


2. Cpon an appeal from an order striking out an allegation in the reply, 
afirmed upon the ground that the allegation was cf a probative and 
not an ultimate fact, the Supreme Court will not decide the compe- 
teney of evidence upon the trial in support of such allegation. 


gja™ 


Revis vo Asheville, 287. 
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». Where a defendant's motion as of nonsuit should be allowed whether 
only the evidence introduced before plaintiff rested or whether all 
the evidenee in the case is considered, the defendant’s contention 
that it was entitled to have the motion considered solely upon the 
evidence introduced before the plaintiff rested, without considering 
the evidence introduced by its codefendant and the plaintiff's evi- 
dence in rebuttal thereof, although defendant had cross-examined 
the witness of its cedefendant. need not be decided on appeal. 
Van Landingham uv. Sewing Machine Co... 805. 


4, Where it is determined on appeal that defendant's plea of estoppel 
by judgment was properly allowed, other assignments of error by 
plaintiff need not be considered. Ferguson vw. Spinning Co, 496. 


o Where a new frial is awarded for the admission of Incompetent evi- 
dence. cther excepticns that may not arise on another hearing will 
not be considered on the appeal. Sicinson v. Packing Co., 637, 


6. Where a demurrer ore fenus interposed in the Supreme Court is sus- 
tained, questions of law presented by appellant’s exception to the 
overruling of his written demurrers by the lower court need not be 
ecnsidered, and the case will be remanded with direction that it be 
disatissed, unless in apt time plaintiff moves for leave to amend. 
C8. 5015. White v. Charlotte, 721. 


7. Where a judgment declaring a deed invalid is sustained on appeal 
on one theory, another theory of invalidity advanced by plaintiff 
need not be considered. Blades vw. Trust Co., T71. 


K Determination and Disposition of Cause. 
6b Remand 
1. In this case proceedings after the consent judgment of the parties for 
the distribution of the estate in question being unauthorized, or 
irregular, all proceedings after the entry of the consent judgment 
are stricken out and the ease remanded for adjustment of the rights 
of the purties in aecordaunce with Jaw. Jn re Will of McLellaud, 
37d. 


e Jotions in Supreme Court for New Trial for Newly Discovered Evidence 

1. A motion in the Supreme Court for a new trial for newly discovered 

evidence will not be granted where the evidence relied upon as a 

basisS for the motion tends only to contradict and discredit evidence 
cffered at the trial. Furuniture Co. v. Cole, S47. 


L Proceedings After Remand. 
d Subsequent Appeals 

1. Where the Supreme Court has ruled on a former appeal that the 
evidence was sufficient to overrule defendant's motion as of nonsuit, 
C. S., 067, and the evidence upon the second trial is substantially 
the same, the question of the sufficiency of the evidence is res judi- 
cata and will not be considered on the second appeal. Jernigan v. 
Jernigan, S31. 


2. Where it is determined on appeal that a cause of action is stated and 
that the evidence should be submitted to the jury, the question is 
res judicata upon a subsequent appeal upon substantially similar 
evidence. Leivis v. Frye, 852, 
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Appearance. (Motion for continuance by insurer held not general appearance 
by it see Insurance 8 a 5.) 


Arbitration and Award. (Of loss under fire insurance policy see Insurance 
by da.) 


Arrest, 
B On Criminal Charges, 
d Resisting Arrest 

1. A constable has authority to make an arrest anywhere in the county 
within which he is appointed, and in a prosecution for resisting 
arrest, C. S., 48378, a defense that the arrest was made by a con- 
stable outside of his township and that therefore defendant did not 
resist an officer in the performance of his duty is unavailing. C. &., 
976, Art. IV, sec. 24. S. v. Corpening, S05. 


Arrest of Judgment. (See Criminal Law J a.) 


Arson, 


C Prosecution and Punishment. 
c Sufficiency of Evidence and Nonsuit 
1. Evidence held sufficient to be submitted to jury in this prosecution 
for arson. SS, v. Woses, 189; 8. v. Stamey, So. 


Assistance, Writ of. 
A Nature and Seope of Remedy. 
a In General 
1. A party purchasing land at a judicial sate is entitled to a writ of 
assistance to put him in possession, but a purchaser at such sale 
who transfers his title to a third person before applying for the 
writ, or who so transfers his title and takes a reeonyevanee back 
from his grantee, is not entitled to such writ. Bohannon v. Trust 
Co., 168, 


Asyvlums. 


A Control and Management. 
a Control of General Assembly 
1. The State Hospital at Raleigh is a public corporation, created as an 
agency of the State for the care of insane persons who are resi- 
dents of the State, and the hosjital is subject to the control of the 
General Assembly. State Mospital v. Bank, O97, 


B Care and Maintenance of Patients. 
a Persons Entitled to Admittance 

1. Under constitutional authority and = statutory provision, indigent 
insane who are residents of the State may be cared for in the State 
TTospital at Raleigh without charge, and are to be given preference 
in admission over nonindigent insane, while nonindigent insane may 
be admitted and eared for in the hospital under certain circum- 
stanees, but have always been required by statute to pay at least 
the actual cost of their care, treatment, and maintenance, Art. NI, 
sec, 10, C. S., 6162, GISG, but it is not required that the directors 
of the hospital finally determine the status of a patient at the time 
of his admission, the financial status of the patient being subjeet to 
the vicissitudes of fortune. State Hospital v. Bank, G97. 


2, Where a patient admitted to the State Hospital at Raleigh as an 
indigent person thereafter becomes nonindigent, he thereupon has 
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the same rights as other nonindigent persons, and is entitled to 
remain in the hospital upon the payment of the actual cost of his 
care and maintenance therein, Jbid. 


d Charges for Maintcnanee and Care 

1. Defendant's ward, a veteran of the World War, was admitted to the 
State Hospital at Raleigh as an indigent person, and at the time 
of his admissien it was the settled policy of the State to care for 
indigent persons without charge, and to charge nonindigent persous 
at least the actual east of their care, Several vears thereatiter the 
Federal Government began to make monthly payments from War 
Risk Insurance to defendant as euardian, and the funds were in- 
vested in securities. Upon learning of the estate several years 
atter the payments began, the State Hospital demanded payment 
for the actual cast ef maintenance of the ward in the institution, 
and thereafter the hospital instituted suit against the ward's estute 
to recover the cost of his maintenance from the date of his ndmis- 
sion into the hospital: #e?d. under the provisious ot ch. 120, 
Public Laws of 1925, ratified several years after the admission of 
the ward into the institution, the hospital was entitled to recover 
the actual eost of the ward's care and maintenance for the whole 
period the ward was an inmate of the hospital, including the time 
the ward was indigent as well as the time he was henindivzent. and 
Including the period both before and after demand by the hospital 
for the cost of his maintenance, and ly the provisions of the statute 
ne plea of the statute of limitations is available to defeat recovery, 
State Hospital ve. Bank, 6OT, 

Attorney and Client, ¢€Fees in caveat proceedings see Wills 1) m.} 
B The Relation, 
b Scope of Affornews Anthority (Motion to set aside consent judement 
for attorney's want ef authority see Judgements Ib 1.) 

1. An agreement by an attorney for a bank emploved to cellect 2 Juist- 
due note owing the bank, that suit would not be instituted thereon 
if the maker would pay a stipvlated sum thereen monthly, ix net 
binding on the bank, since such agreement is berond the scope of 
the atterney’s authority. Bank wv. Trotter, 442. 

2. An attorney employed to collect a nete made an unauthorized verec- 
ment with the maker not to institute suit on the note if the maker 
Pedd certain stipulated sums on the nete monthly: eld. the ac 
ceeptance by the privee ef the stipulated sums docs net constitute va 
ratification by the payee of the void agreement. since the payee 
received no moneys or payments it was not entitled to rececive under 
the law. /bid. 

Attractive Nuisance, (See Negligence Ae.) 
Automobiles. (Liability of garage as bailee see Bailment.) 
C Operation and Law of the Road. (City’s duty to keep streets in safe 
condition see Municipal Corporations I ¢.) 
b luterscetions and Speed at Intersections and Residential Districts 
(Opinion evidence as to speed see Evidence IK a.) 

1, An automobile driven by defendant struck and killed a pedestrian as 
the pedestrian was crossing a street in a citv at an intersection, 
There was testimony of witnesses to the effect that they heard 
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Automobiles ( b—continued, 


the imyrict aud immediately thereupon looked in that direction and 
saw defendant’s car, that in their opinion it was then traveling 
over thirty miles an hour, that it was slowing up and came to a 
stop Some TL steps from the point of impact. that the thud of the 
impact was heard several hundred feet away, and that the foree of 
the impact knocked a hole in the pedestrian’s hend, fx hefd sufheient 
circumstantial evidence to be submitted to the jury on the question 
of whether the driver ef the car at the time of the accident was 
exceeding the speed limit at the intersection in violation of N.C. 
Code, 2618, and in violation of an ordinance of the city, N.C. Code, 
PG1T (ad. Jones v. Bagirell, 878, 


2. Plaintiff, a gratuitous passenger in an automobile, was injured in a 


collision oecurring at a street intersection in the corporate limits of 
av city as the ear in which she was viding attempted to cross an 
intersecting “through street.” Plaintiff introduced in evideuce an 
ordinance of the city requiring drivers of vebicles: to stop before 
eressing intersections with “through streets.° Plaintiff testified 
that the driver of the car in which she was riding failed to stop 
before attempting to cross the intersection, and that the other ear 
was being driven along the “through street’ recklessly and at a rate 
of speed in excess of that allowed by the ordinance on sueh 
“through streets": Jicld, the evidenee, together with other evi- 
denee of negligence and proximate cause, was sufficient to be sub- 
mitted to the jury on the issue of the concurrent reglizence of the 
drivers of the cars, the evidence tending to show a violation of the 
ordinance by both drivers. Gapffriey uv. Phelps, do. 


3. Evidence that as defendant driver of an automobile approached a 


street Intersection in a city his view was obstructed by a four-foor 
hedge growing on top of a three-foot embankment fs fe/d@ suthicient 
to support an instruction that if the jury should find from = the 
sreater weight of the evidence that defendant operated his ear in 
the intersection when his view was obstructed, as defined by the 
court, at a speed in excess of 15 miles an hour he weuld be guilty 
of negligence. C. S., 2621 (46), and as the undisputed faets showed 
the intersection was obstructed as defined by the statute, the in- 
struction cannot be held for error as a peremptory instruction or 
an expression of opinion by the caurt. Jbdid. 


d Stopping, Starting, and Turning 
1. Evidence that the driver of the car in which plainriffs were riding 


sounded his horn in warning of his purpose to pass defendant's car 
traveling in the same direction in front of him on the highway, and 
that the driver of defendant's car, in attempting to turn inte a dirt 
read intersecting the highway to the left, suddenly and without 
warning turned his car to the left across the highway in front of 
the car in which plaintiffs were riding, in violation of statute of the 
state in which the accident occurred, resulting in the accident in 
suit, és Reld sufficient to be submitted to the jury on the issue of 
actionable negligence. Huwunm v. Poole, Ad. 


y Safety Statutes 
1. The violation of a traffic ordinance of a city is negligence per se. 


Gaffney v. Phelps, 558, 
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2. The violation of the statutory speed limit is negligence per se. and an 
instruction that it is only evidence of negligence entitles defendant 
to a new trial on its exception based upon plaintiff's contributory 
necligence in exceeding the speed limit, but such violation must be 
a proximate cause of the injury in suit in order to constitute a 
defense to the action. James v. Coach Co., 742. 


h Condition and Defeets in Vehicles 

1. The evidence fended to show that plaintiff. an eleven-vear-old boy, 
was walking along the highway. and that defendant's truek driver 
attempted to stop the truek to give plaintiff a ride, but thar because 
of defective brakes the driver was unable to stop the truck befere 
reaching plaintiff, that plaintiff attempted to Jump on the truck as 
it went by him and fell to his injury, and that the truck traveled 
fifteen feet after pliuintiff fell before it could be stopped: sfeld, 
the injury to plaintiff by reason of the defectives Drakes could not 
have been foreseen in the exercise of due care, and foresecable 
Injury being a necessary clement of jroxinrate cause, detendant’s 
motion as of nonsuit should have been allowed. Ostarne ve Coal 
Co., oto. 


i Prorimate Cause and Contributory Negligence 
1. There must be a causal connection between the vielation of a safety 
statute by the driver of an automobile and the injury in srit in 
order for such violation to render the driver liable in) damages, 


ld GL) 


Jones v. Bagwell, 378. 


2. There was evidence that defendant drove his eautoemebile across a 
street intersection in a citv at a rate of speed in excess of that 
allowed by statute, C.S8., 26S. and ean ordinance of the cits. Plain- 
tiffs jntestate was struck and killed by defendants automobile at 
the intersection while intestate was attempting fo cress the strect. 
There Was evidence that defendant was practically Dlind dit one 
eve, but had normal vision in the other eve, that there wes no traffic 
Cn the street at the time of the accident, but that defendant had a 
clear view of the straight street, which was lighted Iw are Taanps 
at the intersections, and that detendant stated immediately after 
the accident that he did net see intestate until he was in front of 
the cars headlights: J//eld. the evidence was sufficient to he sub- 
mitted to the jury on the question of whether the unlawful speed at 
which defendant was driving was the direct and proximate cause 
of injury to plaintiffs intestate. bid, 


&. Evidence tended to show that defendant, who was practically blind 
in one eve, drove his car thirty te forty miles an hour aeross a 
street intersection ina city, and struck and killed plaintiffs intes- 
tate. who was walking across the street at the intersection. that 
there was no trafic on the street at the time of the accident, and 
that the sfreet was lighted at the intersection by an electric are 
lainp, and that there wis nothing to obstruct defendant’s view, aud 
that defendant stated immediately after the aecident that he aid 
net sce plaintiff's intestate until he was in front of the car, is lefd 
not to establish contributory negligence as a matter of law in intes- 
tate’s failure to avoid the rapidly approaching car, the questions of 
contributory neelivence and the dJast clear chance, raised by the 
pleadings, being for the determination of the jury. Jbid, 
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J Guests and Passengers 


1. 


Plaintiffs were the driver of an automobile and persons riding with 
him at the time of the accident in suit. The jury found, from 
competent evidenee under correct instructions, that the driver was 
not guilty of contributory negligence: J7e7d, the defense of im- 
puted negligence and joint enterprise relied on as against the cther 
}Haintiffs was not sustained, Frum v. Poole, 244. 


Active negligence of driver Re/d to insulate failure ef city to erect 
suard at street end. even if such failure amounted to inactive 
negligence. Jianey uv. Lincoliton, 282, 


The newligence of the driver of a car will not be imypnited to a gratul- 
tous passenger therein who has no control over the car or driver. 
Gaffney tv, Phelps, dos, 


What a joint enterprise is within the meaning of the doctrine of 
imputed negligence Must he determined to a great extent from the 
facts of the particular case. Jernigan tv. Jernigan, 83 

The uncontradicted cvidence disclosed that defendant and his wife 
were taking a Jone trip in defendant's car to visit their daughter, 
that defendant's wife, in order to give defendanr a rest, at his 
request, was dviving the car at the time of the accident in suif, 
that defendant was sleeping or dozing and suddeniy awoke as the 
car passed a truck on a fill just before a railread overpass, and that 
defendant, thinking the car in imminent danger of being wrecked, 
grabbed the wheel and swerved the car to the right. resulting in 
the car being driven over the embankment: J//e7¢. in the wife's 
action against her husband to recover for her resulting injuries, a 
charge that if the jury should find the facts to be as testified and 
shown by all the evidence they should answer the ‘ssue of imputed 
negligence in the wife’s favor is not error. bid. 


m Sufficiency of Evidence and Nonsuit 


1, 


The evidence in this case, considered in the light mest favorable to 
plaintiff, tended to show that plaintiff was driving his coupe well 
on the right side of a highway within the corporate limits of a city, 
that another adult and four children were riding in. the coupe, that 
plaintiff's left arm was hanging outside the car. end that defend- 
ant’s bus, driven at an excessive speed, approached from the oppo- 
Site direction in the middle of the highway, that the bus had just 
Passed another ear going in the same direction and was being 
driven back to the bus driver's vight of the highway. that as the 
driver turned the bus to the right the back of the bus swuhe over 
the middle of the highway and hit plaintiffs arm and the back of 
his car, causing the injury in suit: Jfeld, defendant's motion as of 
Nonsuit, based upon plaintiffs feilure to slacken his speed, was 
properly refused, plaintiff having the right to rssume that the 
appreaching bus weuld be driven to its right side of the read so 
that the bus and car could pass cach other in safety. N.C. Code, 
2621 (58). James v. Coach Co., T42. 


n Tustruetions 


1, 


In this ease plaintiff was driving his truek behind another truck 
Mong a busy and congested street in a city and plaintiff was in- 
jured in an accident occurring when the first truck turned off the 
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strect to the right and a street car approaching from the opposite 
direction crashed Into plaintiffs truck, plaintiff being unable to get 
our of the way of the street car beeause of automobiles parked 
along the curb of the street. The trial court fully and correctly 
defined contributory negligence and instructed the jury that plain- 
tiff was required to drive with due care for his own safety and 
keep a proper lookout: /iefd@. an exception to the charge for its 
failure to call the jury's attention to N. C. Code, 2621 (57), which 
provides that one ear shall net follow another more closely than 
is reasonable and prudent cannot be sustained in the absence of a 
special request for such instructions. Alerander wv. Utilities Coe., 
438, 

2, The charge of the court on the question of defendant's contributory 
negligence upon evideuce tending to show that defendant was walk- 
ing along the highway on the right side thereof in violation of a 
State Dighway ordinance is not held for reversible error for its 
failure to contain a precise definition of ccntributory nelizence. 
Hunnicutt vu. Kimobrell, 494. 

o Criminal Respousibility for Negligent Driving 

1. Hvidence that defendants operated car while intoxicated and failed 
to stop after inflicting injury held for jury. NS... Neiwton, 325, 

2, Evidence that defendant wilfully and unlawfully drove his automo- 
bile against the automobile cf proseeuting witness held sufficient 
for jury in this prosecution for assault with deadly weapon. S. v. 
Wilson, SGo, 

D Liability of Owner for Driver's Negligence. 
a@in General 

1. Where all the evidence tends to show that plaintiff's intestate was 
killed in an accident while viding in an automobile owned by 
defendant, but that at the time of the accident the ear was being 
driven by a person to whom defendant had loaned the car and who 
was driving the car for his own pleasure and not as agent of 
defendant or for defendant's purposes, and there is no evidence 
that defendant knew the driver to be incompetent, defendunt may 
not be held Hable. Weatherman ve. Ramsey, 270. 


2, Where the evidence tends to show that the driver of an automobile 
invelyed in a collision had borrowed the car from the owner, and 
at the time of the accident was cngaeed in an enterprise of his own 
and not for the owner, the owner's motion as of nonsuit is properly 
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allowed. Gaffuey uv. Phelps, 508. 


b Agents and Employces 
1. Where, in an action seeking to hold an employer liable for the negli- 
gent driving of his employee during business hours, there is no 
evidence that the automobile wis a business vehicle or was owned 
by defendant, and no competent evidence that at the time of the 
accident the employee was engaged in the business of the employer, 
the employer's motion as of nonsuit is properly granted. Cole v. 
Funeral Home, 271. 
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9. Bvidence that the driver of an automobile owned sarge but was ¢m- 


Moved by a sewing machine company and used the car for the 
business of his emplover when oecasion required, «nd that at the 
time of injury to plaintiff by the negligent driving of the ear, the 
employee had on the rear of the automobile a sewing machine 
belonging to the employer, js held insufficient to be submitted to the 
jury on the issue of the employer’s liability for the employee's negli- 
gent driving, and this result is not altered by further evidence 
that at the time of the injury the employee was dviving from the 
office of the employer to the employee's home for lunch, without 
evidence that the car owned by the employee was used exclusively 
for business of the emptover, the evidence failing to show that the 
relationship of master and servant existed at the time and in 
respect to the very transaction out of which the injury arose. 


om 


Van Landingham ve Sewbig Machine Co., 355. 


3. Where there is evidence that defendant telegraph company knew or 


shawd have known that its emplovee, hired to deliver messages by 
bievele. was in the habit of using his automobile to deliver mes- 
sages, and that the employee. while driving the car in delivering 
telegrams. negligently injured plaintiff, the evidence is sufficient 
to overrule defendant’s motion of nonsuit. based woon the defense 
that the employee was not acting within the scope of his authority 
at the time of the injury. Davidson v. Telegraph Co,, 790. 


e Family Car Doctrine 


Bail. 
B 


1. The evidence in this action was to the effeet that defendant kept a 


Chandler automobile for the use of his family and a Chrysler auto- 
mobile for his own personal use, and that in his abscncee his nephew. 
whe lived with the family, asked defendant's wife for permission 
to use the Chrysler for a pleasure trip. and thet plaintiff was 
injured in an accident while riding in the Chrysler cs a guest of the 
nephew: J7feld, even conceding that the nephew was a member of 
the family within the meaning of the “family purpose doctrine,” in 
the absence of evidence that the car in which plaintiff was riding 
at the time of the accident was kept Dy defendant for the use of 
his family, defendant's motion as of nonsuit should have been 
allowed. Byers v. Brawley, 151. 


In Criminal Prosecutions, 


¢ Liabilities on Bail Bonds 


1. Judgment against defendant in a prosecution for abandonment was 


suspended upon condition that he pay into court for the benefit of 
his children a certain sum monthly and give bond for the cost and 
payment of the sum stipulated. Thereafter seine fecias was issued 
against the surety on the bond solely on the grounc. that defendant 
had failed to appear in court as required by his bend. but the court 
found upon issuance of the Seire fucias that the defendant had 
never failed to appear in court at anv term as required: Jfeld, 
upon the findings of the court upon issuance of the sefre facias, 
judgment absolute against the surety in the penal sum of the bond 
was error, S. vr. Branch, 415. 
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2, A bond conditicned upon the appearance of defendant at a subse- 
quent term of court does not obligate the surety thereon to take the 
Wace of defendant and abide by the judgment of the court. Cur- 
rent v. Charch, 657. 

Bailment. 
B Rights and Liabilities of Parties, 
b Care and Return of Property by Bailee 

1. While evidence that plaintiff delivered his car to a garage for service 
furnished by such garage, and that the car was stolen from the 
gurage, makes out a prima fecie case against the bailee, nothing 
else appearing, where the bailee’s evidence jn rebuttal is uncontra- 
dicted and shows that at the time of the theft the car was parked 
inside the garage, that attendants were about. and that it was 
stolen by a stranger whose presence in the garagve would not reason- 
ably exeite suspicion, and that the keys were in the car in order 
to move it about in the performance of the service required, it abso 
appearing that all parties expected plaintiff to return for the ear in 
a short period of time. the evidence fails to show failure on the 
part of the bailee to use reasonable care for the preservation and 
protection ef the automobile, and his motion as of nonsuit in the 
biilor’s action should be allowed. NSacedin vu. Motor Co. T55, 


Bankruptey. CAbandonment of property by trustee see Mortgages Hej 1.) 
C Administration and Distribution of Bankruypt’s Estate. 
vb Title and Rights of Trustee 
1. A trustee in bankruptcy is vested with title to the bankrupt’s prep- 
erty by operation of law as of the date the debtor is adjudged a 
bankrupt. U.S. C. A. Title 11, see. 110. Angelotf uv. Freeman, 207. 
e Sale by Trustee and Title of Purchaser 
1. Where the trustee in bankruptey sells a chattel belonging to the 
debtor the yrirchaser obtains the title of the trustee which vested 
In the trustee by operation of law as of the date of the adjudica- 
ticn of the debtor as a bankrupt. and the title cf the purchaser at 
the trustee’s sale is superior to the title of a purchaser ata sheriff's 
sale held subsequent to the adjudication in bankruptey under execu- 
tion on a judgment docketed prior to such adjudication, and the 
purchaser at the trustce’s sale is the real party in interest and may 
assert in the courts of this State all rights which could have been 
asserted by the trustee. clvgeloif cv. Breeman, 207, 


Banks and Bauking, 
C Functions and Dealings. ¢€Appointment of bank as administrator see 
IEexecutors and Administrators A a 1.) 
Cc Deposits and Collection of Drafts and Checks 

1. Evidence that a brokerage firm deposited in a local bank a draft 
drawh on a bank in another state, using the local bank’s regular 

deposit slip. which gave it the right to charge the item back to the 

firm's account if not collected, is held sufficient to sustain the jury's 

finding that the local bank was an agent for collection of the draft 

and not a purchaser thereof in an action by customer of the brok- 

erage firm to recover the proceeds of the draft. Bank v. Bank, 216. 
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H Insolvency and Receivership. (Bonds guaranteeing deposits see Prin- 


cipal and Surety B e.) 
a Statutory Liability of Stockholders 
1. A stockholder in an insolvent bank filed answer to the assessment of 


the statutory liability against him, C. &., 218 (ec) (13), alleging 
that prior to the insolvency of the bank three corporations contracted 
to pay the liabilities of the bank and save the stcekholders from 
liability on their stock if the assets of the insolvent bank were 
transferred to them, that the assets of the bank were transferred 
in aceordance with the contract and that the contracting purties 
took possession of the bank, but that they had not complied with 
their coutract, but were secking to avoid compliance therewith. 
Defendant stockholder moved in apt time that the parties contract- 
ing to pay the Habilities of the bank be made parties defendant: 
Held, the motion for joinder of the contracting parties as parties 
defendant should have been allowed, the matter involving an ac- 
counting equitable in its nature, and the joinder of such parties 
being necessary te a complete determination of the questions jn- 
volved in the action. C. 8., 456. Hood, Comr., +. Burrus, 560. 


b Liabilities of Officers and Directors (Officers’ liability to depositor on 
suaranty of payment sce Guaranty B al: bonds of officers see Prin- 
cipal and Surety B d.) 

1. Director held not liable on note to bank where condition upon which 


it was to be used did not transpire. Hood a. Baylcss, Sr. 


2) Kvidence held insufficient to hold directors liable to administrator 


d. b. n. for loss alleged to have resulted from directors’ gross neg- 
lect and mismanagement of bank. Bank v. Bridgers, $1. 


3. A complaint setting out certain duties of the officers and directors of 


a bank and alleging that defendants, officers und directors of the 
bank in question, brought about a merger of several small banks 
which resulted in the insolvency of the parent bank, that defend- 
ants loaned directly or indirectly to various officers and directors 
sums exceeding a half-million dollars, and that defendants wrong- 
fully received or wrongfully permitted emplovees to receive deposits 
of plaintiffs and others when they knew the bank to be insolvent, 
and that by reason of defendants’ wrongful acts as alleged plain- 
tiffs were damaged in the sun of their depcsits. less a dividend 
paid by the receiver of the bank, is held to state a cause of action 
accruing to the receiver for wrongful acts resulting in loss to the 
bank, and in the absence of allegation that demand had been made 
upon the receiver to bring the action, defendants’ demurrer to the 
complaint was properly sustained. Sain v. Lave, A8s, 


e Management and Control of Assets 
1.C. S., 218, does not deprive the Superior Courts of their equitable 


jurisdiction, upon a proper showing, over the Commiisstfoner of 
Banks as an administrative officer of the State in the liquidation of 
banks. Hood, Comr., v. Burrus, 558, 


e Claims, Priorities, and Distribution 
1. The fiction that the amount due a contractor by the owner after 


notice to the owner by material furnishers of their claims is a trust 
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fund for the benefit of the materialmen will not be extended so as 
to give a materinlman furnishing material for a building owned by 
a bank a preference in the bank's assets upon its later insolveney, 
especially where there is no finding that the bank paid anything to 
the contractor after notice by the materialman, and no finding as 
to the amount of cash the bank had when taken over by the statu- 
tory receiver, the giving of notice by the materialman not augment- 
ing the bank’s assets. Briggs & Sors ve Allen, 10. 


The mere fact that a bank at the time of its failure held trust funds 
does not in itself entitle the beneficiary to a preference in ifs assets. 
Ibid, 


Where a judgment is rendered against a bank after it las been 
placed in the hands of the statutory receiver, the judgement creditor 
is not entitled to a preference in the bank's assets merely by reason 
of the judgment. Jbid, 


Bank's consolidation of small trust aecounts and deposit of consoli- 
dated a¢count in commercial department dces not constitute con- 
solidated account a special deposit. Cocke v. Hood, TA. 


The mere fact that a bank holds and dissipates trust funds does not 
establish a preference in favor of the beneficiaries upon the bank's 
inselyency. b/d. 


Bavk’s purchase of securities from itself with trust deposits dces not 
entitle depositors to preference for resulting loss. /bid, 

The relation of Gebtor ned creditor exists between a depositor and the 
bank of deposit, which relation, upen the death cf the depositer, 
exists between the bank and the depositor’s estate, and this relation 
is not changed by the appointment of the bank as administrator 
Where the deposit is co-mingled witn other funds of the bank. 
Bank v. Bridgers, 91, 


In absence of issue cf conspiracy tn obtaining certification of checks, 
holder for value of checks certified by bank prior to its closing is 
entitled to preference. lercerizing Co. vu. Haod, Comr., 185, 


Evidence that a bank received a draft from a brokerage firm for 
collection, and that prior to the collection of the draft, plaintiff's 
agent, upon the insolvency of the brokerage firm, notified the bank 
that the draft represented the purchase price of plaintiift’s bonds 
sold by plaintiff through the brokerage firm, and that the proeecds 
of the draft belonged to plaintiff. js eid suflicient to sustain the 
jury’s finding that vpen the collection of the draft the bank held 
the proceeds thereof as trustee for the plaintiff. the plaintit® being 
the owner thereof and not the brokers, and the bank Tad no right 
to credit the draft before it had been eahected to a note due the 
bank by the brekerage firm. and upon the bank's later insolvency 
plaintiff was entitled to a preference in its assets for the amount 
collected on the draft by the bank. Bank v. Baik. 216. 


10. Where a deposit is made in a savings bank under an agreement, 


entered in a deposit pass book, that the funds sheuld be held by the 
bank at interest until depositors grandson reached the age of 
twenty-cne, and then paid to him, or if the grandson should die 
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before attaining his majority. the funds. upon his death, should be 
paid his mother, the deposit is not subject to the check of the 
depositor, but is held by the bank for a partieula: purpose, and 
constitutes a trust fund which, if the bank should become insolvent, 
would entitle the beneficiary of the deposit to a preference in its 
assets. clndreiws v. ood, Comr,, 499, 


11. Evidence tending to show that plaintiff's agent, under agreement 
with officials of a bank, surrendered ¢ecks to the lank for collee- 
tion and took a certificate of deposit therefor which the parties 
vereed should be treated as a receipt for the checks and agrecd 
the bank be given thirty days to collect the checks is hefd sufficicut 
to be submitted to the jury on the tissue of qilaintilf’s right to oa 
statutory preference in her action therefor after receivership of the 
bank, it appearing that the cheeks had been collected by the bank 
and had augmented its assets prior to its receiyershiin N.C. Code, 
PIS (cc) (14). Wiliams vo Hood, Conti. T3T. 


Te. Mvidence that at the time of surrendering checks to a bank, plein- 
tiffs agent teld the officers of the bank that he needed the cash 
fram the checks for certain business transactions contemplated by 
him is insufficient to entitle plaintiff to a preference in the bank’s 
assots under the trust fund theory upon the receivership of the 
bank after it had collected the checks so surrendered to it. /hid, 


15. Where a petition to establish creditors claim ueceinst an insolvent 
bank also alleges a right to preference in payment. and the iilega- 
ticns are suthcient to sxtute a claim of comincualty at least. a ce- 
nurrer to the petition is improperiv allowed. JH re Trust Ca. Sar, 

J Merger and Consolidation. 
ce Ntatus of Old Asscts 
1. Where a benk holds a sum of money as a trust fund, and thereafter 
the bank is merged with another bank. the merged lank also heals 
the funds asia frust fund. wLadreirs vy food, Comer, 490, 
NK Reorganization and Reopening, 
C AMRorifty of Reopened Bank in Liquidation af Old Assets 
1. An order of the Commissioner of Banks allowing a bank te reopen 
for business upon certain terms and fimitations, which order ex- 
iressly provides that the Dark shall preceed in the crderly Jiquida- 
tion of its assets existing at the time of its Closing und disc. arse 
its ltabilities as of that date. authorizes the bank te diustitute and 
maintain suit on past-due notes existing in its favor at the date ef 
its closing, suit on sueh notes being necessary fer the liquidation of 
same, ind being necessary to the execution of the order. Beak ce, 
Trotier, 442, 
Bastards. 
B Custody and Support. 
ec Criminal Liability for Pailure to Support lilegitimate Ch ld 
1. A defendant may be prosecuted under ch, 228, Public Laws of 1933. 
for wilfal failure to support his illegitimate child born after the 
passree of the act although the child was begotten before the effec- 
tive date of the statute, and defendant's contention that im regard 
to such proseeution the statute is ce post facto caunet be sustained, 
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since the offense is the wilful failure to support the child, and the 
time it was begotten is immaterial. N. C. Constitution, Art. I, sec. 
So. 8. Mansfeld, 233. 


Wilfulpess of defendant in his neglect or refusal to support his 


illezitimate child is an essential ingredient necessary fer 2 convic- 
tion under ch. 228 Public Laws of 1933. and “wilful” as used in 
the statute means without just cause, excuse, or justification. AS, v7. 
Cook, 261. 


eyey 


In a prosecution under ch. 228, Public Laws of 1935, the presumption 


of innocence attaching to a defendant in a criminal prosceution, 
includes the presumption that Gcfendant’s neglect to support his 
illegitimate child was not wilful, and while failure to support may 
be an evidential fact tending to show wilfulness, such failure docs 
net raise the presumption of wilfulness, and the burden is on the 
State to prove the element of wilfulness or criminal intent beyond 
an reasonable doubt. bid. 


Bills and Notes. 
A Requisites and Validity. 
a Consideration 


1. 


Forbearnnee to institute an action to set aside a conveyance from a 


husband to kis wife as being voluntary is a valuabie consideration 
and will support their promissery note, and the wife's contention 
that she received no consideration for the note is untenable. Bark 
v, Dardine, soo. 


2 While the execution and delivery of a note under seal raises the pre- 


sumption of eousideration, such presumption is rebuttable as 
against any persen net a holder in due course, CC, S.. 3008, and 
evidence of failure of consideration Reld for jury in this case, 
Lente ve dohnson & Sons, duc. 614. 


C Rights and Liabilities of Parties. 


a Capacity of Partics 


1. A persen signing a note otherwise than as maker, drawer, or acceptor 


is deemed to be an endorser unless he clearly indicates, Dy appre- 
priate words, his intention to be bound in some other CHURCH Ve Vit 
3044, and such “appropriate words” must appear upon the instr 
ment itself or in some sufficient writing attached thereto and he- 
coming an essential and integral part thereof, and in an action on 
the note by the payee parol evidence is not admissible to show that 
one signing as endorser is primarily Hable en the note. Weddell 
v. dived, Comer., 250. 


2 Defendants, directors of a bank, signed the nete in question as 


endorsers pursuant to a resolution of the board of directors of the 
bank in whieh the bank assumed payment of the note and in which 
resolution it was stipulated that as between the maker “and en- 
dorsers” the endorsers should be all jeinthy and severaily liable: 
Held, the resolution of the beard of directors of the bani. in which 
defendants were described as “endorsers,” is insuflicient to consti- 
tute defendants suretics on the note, and they will be deemed 
endorsers. C. S., 5044. Lbid. 


90-4 INDEX. 


TI 


Bills and Notes C a—countinued, 

3. The presumption that the possesser of a negotiable nofe is the holder 
thereof is a presumption of fact and not of Jaw, and may he 
rebutted by cither plaintiff's or defendant's evieence. Lederdl 
Reserve Bank vo Whitford, 26%, 

4+. As between the payee of a negotiable note and the stzuers thereof, a 
person signing his prme on the face of the note may prove by parol 
evidenee that to the knowledge of the payee he signed the same as 
surety and not maker, (. S.. LOTT. S041, and the vuswer in this 
vase, broadly construed, fy heid sufficient to allege the indispensable 
allegation that plaintiff payee knew that defendant signed the note 
ts surety, Jieuiy vu. Alecdnder, ALT, 

DV Rights and Liabilities of Makers 

1. Evidence of a parol contemporancous agreement that a person signing 
a note should not be obligated thereon in any way is incompetent, 
even as against the payee, the parol evidence being in contradiction 
af the written instrument. Bark oe. ferdie, oO9, 


», In this action by the payee against the makers and endorsers of a 
note secured by a deed of trust cn tands one of the makers set up 
the defeuse that he held tithe to the lands as a naked trustee for 
the other makers, and that at the time the nete wes excented the 
facts were explained to the payee. and that the parties onrered a 
parol contemporancous agreement that his liability on the nete 
should le limited to the value of the fands: /fefd, tosiimeny of 
the parel agreement was competent under the rule that evidence 
of a parol contemporancous ngreement providing a mecde of pay- 
ment is competent as between the partios. Bayh ry Roserstedin aly, 

e Bona fide Purchascrs and TToldcrs ii Pie Course 

1, In an action by the payee of a negotiable note agalust the maker 
thereof and the enderser thereon befcre delivery, the endorser 
alleged in his answer that he signed the note Upon representations 
made by the maker that the pavee was lending the money to the 
maker to finance the equipment of a Jaw offices, that in fact the 
note was elven to cover funds of the pavee en deposit ino a Tani 
whieh had been wrenefily conve:ted by the meter, who was 
cnshier of the bank and in complete control of its affairs, and that 
the payee had full knowledge of, agveed to. and participated in 
the fraudulent scheme to precure the endorser te scorn the nete hy 
such false represenmiations: J7eld. the atlevations in the auswer 
were sutliciently broad to allege fraud on the part cf both the 
maker and the pavee inuring to the benelit af both, and upon the 
nliegations of the answer the payee did net take the note “for good 
faith’ and did not take it with “no notice of any infirmity’ in the 
instrument, and therefore was uot a holder in due course, C. S., 
80353, and judgment on the pleadings against the endorser was error. 
Mitchell ve Stricklaiud, 141. 

2) The maker of notes secured by a chattel mortgage fei net entitled 
us ae@uinst the purchaser of the notes to set up payee'’s verbal con- 
tract to insure the property, Banking Corp. v. Linthicum, 455, 
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Bills and Notes C—continuced. 
g Stipulations and Conditions 

1. Where all the evidence tends to show that the directors of a bank 
executed their promissory notes to the bank under a contract stipu- 
Intine that at the end of two vears the notes were to be used if by 
their use the bank could pray depositors in full, reorganize anid 
continue in business, and that otherwise the notes were to be re- 
turned to the makers, and that at the expiration of the two-vear 
period the use cf the notes would not enable the bank to pay 
depositors, reorganize and continue in business, and there is no 
evidence in contradiction, a judgement as of nousuit in an action 
thereon by the liquidating agent of the bank will net be held for 
error, dood vv, Bayless, &2. 

F Presentment. Demand, Netice, and Protest. 
b Kndorscys’ Right to Notice of Noupaument 

1. The burden is on the holder of a negetinble note to show that notice 
of nonpayment was given the endorsers, and in the absence of 
evidence of such notice to an endorser, or fo his personal repre- 
sentative after his death, the holder is not entitled to recover on 
the endorsement. C.S., SOSd. Wiiiliauis vo Automobile Co. 309. 


G@ Payment and Discharge. 
a Payment bi Note 

1. The nete sucd on in this case was renewed from time to time and 
upon one of the renewals che cndorser was substituted for another 
endorser by consent of all the parties: Jfeld. the repewals and the 
substitution of endorsers with the consent of the parties did not 
operate as a discharge of the original nete, and in an action insti- 
tuted by the payee, the payee is bound by a parel contemporaneous 
agreement mude with one of the makers at the time of the execu- 
tion of the original nete es to the mode of payment of the liability 
of such maker. Bark vy. Rosenstein, F429, 


Bb Payment Out of Particular Fund 


1. Evidence of parol contemporaneous agreement for mode of payment 
of note held competent. Bark cv. Roscustei, og. 


f Eatension of Time for Payment 

1. Where the face of a note centains an agreement that the parties 
should remain bound notwithstanding any extension of time granted 
the Inaker, and extensions of time are granted the maker for defi- 
nite periods of time upon payment of interest by him, the endorsers 
remain liable although tenorant ef such extensions snd payments of 
interest by the maker, they being bound by their agreement in the 
note and the extensions being supported by the necessary elements 
of certidnty, mutuality, and consideration. C.S., 8092, 3102. Bank 
Uy ditRsee, 1. 

2. Where an agreement between the maker of a nete and the artorney 
of the payee for an extension of time for payment is void for want 
of authority on the part of the attorney to make the agreement, 
and there is no valid ratification of the agreement by the payee, the 
void agrecinent for extension of time for payment will not release 
an accommodation endorser of liability on the note, Bank «, 
Trotter, 442, 
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H Actions cn Notes. (Limitation of actions on, see Limitation of Actions 
Ca.) 
a Conditions Preecdent, Pleadings, and Parties 
1, Where certain collateral is pledged as security for a note, the holder 
Ix not required to exhaust the collateral security before suing the 
endorsers, especially where the collateral security is worthless. 
Bank wo dfessee, 71. 


2. Plaintiff Federal Reserve Bank brought suit on a note endorsed to it 
by the Federal Reserve Agent: “Pay to crder of the Federal Re- 
serve Bank for collection for the acccunt of the Federal Reserve 
Agent.’ Defendant maker moved for nonsuit: Feld. the pre- 
sumption arising from possession of the note that plaintiff was the 
holder thereof was rebutted by plaintiffs own evidence, and as it 
appeared that plaintiff was not the real party in interest, C. S., 
446, the motion of nonsuit was properly granted. Federal Reserve 
Bank v. Whitford, 267. 


ce Defenses 


1. In an vetion on a note by an administrator against the intestate’s 
son, the maker of the note, it is competent for the son to show by 
parol evidence that the note represented an advanesment and wus 
to be paid by crediting it against the son's anticipated share in the 
estate. Galloway v. Thrash, 165. 


2. The receiver of the payee of a promissory note under seal brought 
action thereon against the eorporate maker. Defendant introduced 
evidence that its president signed the note for the accommodation 
of the payee bank, the note being used te cover an indebtedness due 
the bank by the brother of the president of defendant corporation in 
order that the bank's records should not show the total amount 
loaned to the president’s brother, and that defendant corporation 
received no benefit from the transaction, and that rhe payee bank 
patd nothing for the note: Jfeld. the evidence of failure of con- 
sideration Was competent and should have heen submitted to the 
jury, and a directed verdict in plaintiff's favor was error, Lente 
Vr, Johnson & Nons, Jie, O14. 

5. Plaintiff manufacturer brought suit on a promissory note made payr- 
ible to its dealer, which note provided that transfer of the note 
should operate to transfer title toe property described in a condi- 
tiohal sales contract between the parties of even date. Defendant 
offered in evidence the conditional sales contract which contained 
certain warranties of the property, setting up breach of the war- 
ranties by the manufacturer: Held, the conditional sales contract 
was competent in evidence, the note and coutract being component 
parts of one completed transaction. Case Co, v. Cow, 759, 

srokers. 
C Duties and Liabilities to Principals. 
d Principals Title to Property or Proceeds of Sale 

1. In this case there was evidence that a customer of a bank, in accord- 
ance with an agreement negotiated through the bank, sent two 
North Carolina bonds to a brokerage firm for sale at a fixed price, 
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Brokers C d—ceontinued. 

and that on that day the brokerage firm deposited in a local bank 
two North Carolina bends with draft attached drawn on a New 
York bank in the sum agreed upon for the sale of the bends: 
Held, the evidence was sufficient to be submitted to the jury in the 
customer's action to recover the proceeds of the draft as to the 
identity of the customer's bonds and the bonds deposited by the 
brokers, Bank v. Bank, 216. 


Chattel Mortgages, 
G Transfer of Property by Mortgagor. 
@ Title aud Rights of Purchascr 
1. While the sale of jwoperty to a creditor in possession in partial pay- 
ment of a preexisting debt is not good as against the equity of a 
mortgagee having a pricy unregistered chattel mortgage against the 
property. since the crediter takes the property subject to the equi- 
ties existing against it In the hands ef the debtor, the chattel mort- 
save in itself creates no eqnity in favor of the mortgieee therein, 
aud where the mortgagee shows ne equity existing in his favor, the 
creditor takes the property free frem the Hen of the unregistered 
chattel mortgage. C.S., 3511. Weil a. Herring, 6. 


Cities and Towns. (See Municipal Corporations. } 


Claim and Delivery. 
A Nature and Grounds of Remedy. (Limitation of actions in, see Limita- 
tion of Actions A ¢ 1.) 
win General 

1. An action in claim and delivery, being for the possessicn of property, 
must be brought against the party in possession. N.C. Code, 880, 
SO1 (2). S54, 8386. Acecptanee Corp, v. Waugh, 717. 

2. Upon the findings of fact by the court under agreement of the parties 
defendant js he?d estopped to deny that the property, the subject 
of the action in claim and delivery, was in possession of defendant 
at the time cf the institution of the action. J/bid. 

Clerks of Court. (Duty to notify Attorney-General of appeal in criminal 
eases see Criminal Law Ta 5.) 


Componsation Act. (See Master and Servant FL) 


Consolidated Statutes and Michie’s Code Construed. (For convenience in 
annotating. ) 
SEC. 

101, 309, 147. Administrator may refuse to disburse estate prior to one 
vear from appointment. Bank v, Bridgers, G2. 

185, 191(5). Adopted child may inherit only from adoptive parent, and 
may not inherit through such parent from such parent's ancestors, 
Grimes v. Grimes, TTS. 

218. Does not deprive Superior Courts of equitable jurisdiction in preper 
instances in Hquidation of banks. Joeod, Comr, ve Burrus, 560. 

218(¢c) (43). In action on liability of stockholder, joinder of parties con- 
tracting to pay Habilities of bank held proper. Hood, Comyr., v. 
Burrus, 560. 
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Consolidated Statutes—eontinued. 
Src. 


218(c) (14). Evidence Aeld sufficient to be submitted to jury on question 
of plaintiff's right to statutory preference. Williams v. Hood, 
Conn. T3837. In absence of issue of conspiracy in obtaining certifica- 
tion of checks by bank. holder of checks certified ty bank prior to 
its closing held entitled to preference. Jfercerizing Co. v. Hood, 
Comr., 185. 

415, 160. Evidence in this action Ae?d@ not substantially identical with 
evidence in former action nonsuited, nnd dismissal on plea of res 
judicata was error. Jones vw. Bagirell, 378. 

417. Payment by maker after action against surety is barred will not 
repeal bar of statute as to surety. Davis v, Alerander, 417. 

4925. Claimant must show not only possession but also that pessession was 
ndverse and under definite boundaries. JleKay v. Lullard, 628, 

437. Nonresidence ef debtor in judgment for fine does net affect running 
of statute of limitations in favor of purchaser of lands. Osborne 
v. Board of Education, 508, 

441(1). Action against surety on note is barred in three years. Davis v. 
Alerander, 417. 

441(1), 765, 3248. Cause of action against commissioner for failure to 
distribute funds in accordance with order of court is barred by 
lapse of three vears. Peal v. Jfartin, 106. 

441(1) (4), S80. Three-year statute applies to ancillary :emedy of claim 
and delivery for chattel covered by conditional sale contract not 
under seal. Piano Co. v. Loven, 96. 


441(9). Cause of action for reformation of bonds held barred in this case, 
the amendment to complaint alleging cause for reformation having 
been filed after three years from accrual of cause therefor. Joore 
v. Casualty Co., 438. 

446. Bank holding note as agent for collection may not maintain action 
thereon, Federal Reserve Bank v. Whitford, 267. 


446, 556, 567. Question of whether plaintiff was real party in interest held 
not determinable by motion before introduction, and granting of 
motion by court on ground that same question would be presented 
by motion of nonsuit Neld error, Hershey Corp. v. R. R., 122. 


455. It is not necessary that parties plaintiff have identical interest, but 
ohly that each have interest in subject-matter cf action and in 
obtaining relief demanded. Wilson v. Wotor Line€s, 268. 

456. In action on liability of stockholder, joinder of parties contracting to 
pay liabilities of bank held proper. Hood, Comr., v, Burrus, 560. 

4638(1). Form of action stated in complaint determines whether action is 
local or transitory, and this action to recover worth of timber 
wrongfully cut and removed held transitory. Blervens v. Lumber 
Co., 144. 


500. In suit attacking foreclosure, remedy to prevent transfer of property 
is by notice of lis pendens and not by injunction. Whitford v. 
Bank, 229. 

507(1). It is net necessary that causes of action of plaintiffs be identical, 
but only that causes arise out of same transaction or transaction 
connected with same subject of action. Wéilson v. “fotor Lines, 268. 
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SEC. 


511(38). Pendeney of action as ground for abatement may be taken advan- 


600. 


tage of by demurrer where facts appear on face of complaint, and 
where pendency of action does not so appear, by answer. Reed v. 
Afortgage Co., 27. 

Plaintiff may move for leave to amend complaint after demurrer is 
sustained in Supreme Court. White wv. Charlotte, 721. 

Scope of counterclaim in general. Bourne v. Board of Financial 
Control, 170. 

Granting of bill of particulars lies in the sound discretion of the 
trial court. Sevcdge v. Currin, 222. Where failure to file bill of 
particulars as ordered was due to destruction of records by fire, 
plaintiff held not precluded from establishing debt by competent 
evidence. bid. 


. Allegation held to be cne of probative fact and not of ultimate fact, 


yO 


and was properly stricken out. Revis vv. Asheville, 237. 

Court has diseretionary power to allow amendment of pleadings dur- 
ing trial. Gaffney v. Phelps, 505. 

Charge held not to impinge on section when construed as whole. 
Harrison v. fis. Co.,, 487. Charge held not to contain expression of 
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opinion by court. NS. vw. Johison, 278. 

4°68. Charge in this case held insufficient in failing to point out that 
one count in indictment was invalid. NS. v. Ray, G42. 

On motion ef nonsuit all evidence is to be considered in light most 
favorable to plaintiff. Garren tv. Youngblood, SO: Bank v. Bank. 
216; HWeGee v. Frohman, 475: Oliver v. Heeht, 4851: James v. Coach 
Co,, T42; Lineoln ve RR. T8i: Gausque ve. Asheville, S21. Evidence 
sufficient to support verdict in plaintiff's favor is sufficient to over- 
rule nonsuit. Davidson ve. Tel. Co., T8903; Lincoln ve. Ro R., TST. 
Where defendant does not move for nonsuit, he waives his right to 
have the sufficiency of the evidence considered on appeal. Lfarrigon 
wv. Ins. Co., 487. 

Court must find material facts, and this cnse remanded for definite 
and sufficient findings ot fact. Shore v. Baik, TOS. 

It is error for court to crder compulsory reference before disposing 
of pleas in bar. Graves uv. Pritchett, 519. 

Motion to set aside verdict as being contrary to weight of evidence 
is addressed to discretion of court, and is not reviewable. Harri- 
son v. Ins. Co., 487. 


Finding that attorney signing consent judgment was duly authorized 
held binding upon appeal. Alston v«. R. R., 114. It will be pre- 
sumed upon appeal that findings upon which judgment is set aside 
are supported by evidence. Radehker v. Royal Pines Park, 209. 


Proceeding in this case held not to come within provisions of the 
act. JMJoore v. Caldwell County, 311. 


. Propounders are not “parties aggrieved” by order setting aside ver- 


dict in favor of caveators. Jn re Will of Hargrove, 280. 


Statutory affidavit must be filed in order to confer jurisdiction on 
Supreme Court in pauper appeals. Brown v. Kress & Co0., 722. 
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830, 881(2). Action in claim and delivery, being for possession of prop- 
erty, must be brought against party in possession. -lcceptance 
Corp. v. Waugh, T1T. 

976. Constable's powers and duties are coextensive with limits of county 
within which he is appointed. S. v. Cerpening, SOo. 

985. Refusal to effectuate agreement to sign consent judgrnent may not be 
made basis for contempt where it does not appear that partics ever 
agreed to exact terms of such judgment. &S, uv. Clark, 607. 


987. Promise to answer for debt held original promise not coming within 
provisions of statute. Garren uv. Youngblood, 86. Party sought to 
be charged held net original promisor. Gennett v. Lyerly, 201. 

1007. Failure to retain property sufficient to pay then existing debts is 
prerequisite to presumption of fraud. Hood, Comr., v. Cobb, 128. 

1187. Where nonresident corporation was always liable to service under 
the statute, nonresidence did not prevent running of statute of 
limitations, Smith v. Finance Co., 867. 


1177. Proceeding under this section is summary in its natare and is prop- 
erly instituted by service of ten days notice on adverse parties, and 
Superior Court has not power in such proceeding to appoint recciver 

for corporation. Jn re Hotel Ralcigh, 521. 
* 1291, Board of Financial Control of Buncombe County tnay sue and be 
sued in its own name, Bourne v. Board of Financial Control, 170. 


13822. Issuance of bounds held properly restrained to hearing upon complaint 
alleging filing of petition for vote in accordance with statute, 


Hor 


Seruggs v. Rollins, 330. 

1500(6). Oral pleadings are permissible in proeeedings before justice. 
Building & Loan Asso, v. Jfoore, 3109. 

1586. Legislature may create courts inferior to Superior “Courts, provided 
legislative discretion is net delegated and right of appeal to Supe- 
rior Courts is preserved. Albertson vu. Albertson, dAT. 

1659(a). Ikither party may bring action for divorce on grounds of two 
years separation. Campbcil v. Campbell, Sod. 

1705, 1706. Defendant hydroeleetrie company held to have power of emi- 
nent domain. Jfg. Co. vw. Aluminum Co., or. 


1795. Applies to action in tort as well as actions on coutraet. Boyd v. 
Williams, 80. Testimony of transaction with devedent which is 
material to establishment of liability of estate to witness held 
incompetent. Jbid, 

2162, 2163. Persons signing guardianship bonds as sureties are not re- 
lieved of liability thereon by guardian's failure to sign. Cheshire 
ve. Howard, 566. 

2306. Sum deducted by lender in excess of legal interest raust be reserved 
as interest in order to constitute usury. Ray v. Ins. Co., Go. 


2306, 442(2). Action to recover statutory penalty for usury is barred by 
lapse of three years. Smith v. Finance Co., 867. 

23809, Where principal is not liable for interest, surety raay not be held 
liable therefor. S. v. Guarantee Co., 72d. 
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Consolidated Statutes—continued. 

SEC. 

2365, et sey. Justice of the peace held to have had jurisdiction of this suit 
in summary ejectment under this section. Nhuford v. Bank, 428. 
Title to property held put in issue and action in summary eject- 
ment was properly dismissed in Supertor Court upon appeal, 
Building & Loan Asso. v. Moore, 515. Issue of fraud held improp- 
erly submitted in action in summary cjectment. Dees v, Apple, TG8. 

©4837. Notice to owner is prerequisite to lien of laborers. Price vw Gas Co,, 
TOG. 

2461. Hotel keeper's lien he/d not to attach to automobile belonging to 
third person and brought to hotel by guest. Hotel Co. v. Blair, 464. 

P617 (2). Evidence that driver was exceeding speed limit at intersection 
heid sutlicient to be submitted to jury. Jones v. Bagieell, S78. 

P621(44) (45) (TLa). Evidence that defendants operated car while in- 
toxicated and failed to stop after inflicting injury held sufficient to 
be submitted to jury. S. ¢. Newton, 328. 

°621(46). evidence that intersection was obstructed he/d suflicieut to 
support Charge under this section. Gaffirey v. Phelps, 3533. 

2621(53). Motion for nonsuit, based upon plaintiff's failure to slacken 
speed upen seeing bus approaching in middle of highway he/d prop- 
erly overruled, plaintiff having the right to assume that bus would 
be driven to its right to allow plaintiff to pass in safety. James v. 
Coach Co,, 742. 

2621 (57). Failure of court to bring jury's attention to this section held 
not reversible error under the facts of this cuse. Alerander v. 
Utilities Co. 438. 

°677. Construed with charter. Aeld to autherize city to levy tax on bakeries 
operating or delivering in city. Hilton v. Harris, 465, 

POSS, PTST(2). City held authorized to lease auditorium built by it in its 

ceneral municipal building. Cline v. Hickory, 125. 


’ 


P7712, 2718. Jurisdiction of Superior Court on appeal from = street asscss- 
ments is derivative. and if has not jurisdiction on appeal to con- 
demi lands for street purposes. R. RR. vc. Ahoskie, 154, 

P7713. Lien for strect assessments attaching subsequent to execution of deed 
does not violate covenant against encumbrances. Oliver v. iecht, 
481. 

©S380. Municipal officers ke/d liable to city for loss occasioned by their wil- 
ful and unlawful disbursement of city funds in payment of contract 
let in violation of statute. Jfoore v. Lambeth, 23, 
POT7, 3041. As against payee, person signing note as maker may show he 
signed sime as surety to knowledge of payee. Davis cv. Alerander, 
417. 
3008. Presumption of consideration from seal is rebuttable. Lente v. John- 
son & Sons, 614. 

83083. Answer held to allege fraud rendering payee not a Polder in due 
course, and judgment on pleadings was error, Jfifchell v. Strick- 
land, 141. 


23044. Resolution of directors Aeld insufficient to show their intention to be 
bound in capacity other than endorsers. Waddell v. Hood, Comr., 
on 
250. 
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SEC, 
30S4. 
3692, 


oo11. 


ouG1. 


4151, 


+4166. 


4175. 


4200. 


4209, 


4245. 


4250. 


4449. 


Burden is on holder of negotiable note to show that notice of non- 
payment was given endorsers. Williams v. Automobile Co., 309. 


3102. Definite extension of time granted maker does not relieve en- 
dorsers where note contains agreement to remain bound. Bark v. 
Hessee, 71. 


Transfer of property by mortgagor in payment of preéxisting debt 
held valid as to mortgagee in unregistered chattel mortgage who 
shows ho equity existing in his favor. Weil v. Herring, 6. 

Mortgages filed for registration at same instant of time are equal. 
Hood, Comr., uv. Landreth, 621. 


4144(2). Fact that paper-writing in testatrix’s handwriting contains 
immaterial, printed words does not render writing invalid as holo- 
graphie will, Jn re Will of Parsons, 584. 


Devise lapses upon prior death of devisee unless devisee would have 
been heir at law, and bequest lapses unless legutee would have been 
distributee of testator, Parnell ve. Dongan, 611. Judgment that 
legacy did not lapse by reason of prior death of legatee affirmed, it 
appearing that legatee would have been distributee of testator. 
Beach v. Gladstone, STG. 


Evidence held sufficient to be submitted to jury on charge of being 
accessory before the fact to crime cf murder. S&S. ct. Wozingo, 247. 


Murder comiitted Dy person lying in wait is murder in first degree. 
S.ov, Satterfield, 118: 8. cv. J.dozingo, 247. Where murder is com- 
mitted by one conspirator in furtherance of common plan to reb 
bank, each conspirator is guilty of murder in the first degree, and it 
is immaterial which conspirator actually fired fatal shot. S. wv. 
Green, dod. 

Iivery element of crime of having carnal knowledge of female under 
sixteen years of age held supported by evidence. &. vu. Moupe, 3877. 
In prosecution under the section it is not ecrror to exelude evidence 
of improper relations between prosecuting witness and another 
several months after the alleged crime of defendant. Jbid. 


Evidenee held sufficient to be submitted to jury in this prosecution 
for arson. WS. tv, Jfoses, 189. 


Felonious intent in receiving goods, knowing at the time that they 
had been stolen, is necessary to convicticn. S. v. Alorrison, S04. 


Testimony of prosecutrix as to each element of offense of seduction 
held supported by other evidenee, 8. cv. Tuttic, 649. 


Evidence of reputation of place he/d@ competent in prosecution under 
this section. S&S. v. Waggoner, 3806. 


In prosecution under this section, defense that arrest was made by 
constable outside of his township is unavailing, since constable's 
powers are coextensive with boundaries of county. S. v. Corpening, 
S05. 

Right to suspend judgment is established by decisions, and is author- 


ized by statute in prosecution for abandonment of wife. S. ¢. 
Henderson, 258. 
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SEC. 
4622. 


4625. 


4643. 


4649, 


4650. 


4650, 


4654. 


4655, 


O73. 


6106. 


6162, 


G20; 


6289, 


6301, 
63576, 


Refusal of court to grant separate trial on each of indietments charg- 
ing conspiracy to rob and murder committed in perpetration of rob- 
bery held not error. S. v7. Green, 369. 

In prosecution of defendant for being accessory before fact of murder, 
variance of few days between the indictment and proof as to the 
day the murder was committed held not fatal. S. v. Gore, G1S. 


Only incriminating evidence need be considered upon motion as of 
nonsuit. WS. vw. Satterfield, 118; S. v. Ifoses, 189. 

State may appeal from acquittal upon special verdict, although the 

r 
yerdict is fatally defective in that it fails to find essential facts. 
S. wv. Gulledge, 374. 

Defendant is entitled to appeal only from conviction or final judg- 
ment. S. v. Rooks, 275, 

4654. Recognizance may not be construed as stay bond. Current v. 
Church, GOS. 

Clerk of Superior Court should notify Attorney-General of appeal and 
of any extension of time for perfecting same. SNS. v. Lfheridge, 
SO1. 

614. Judgment for fine duly docketed constitutes lien on realty ot de- 
fendant which attaches immediately upen docketing. Osborne tu. 
Board of Education, 505. 

Notice and hearing are necessary to valid levy of either original or 
additional drainage assessinents. Spence uv. Granger, 19. 

637. Superior Court heid to have obtained jurisdiction to refain cause 
for hearing upon appeal from clerk's order setting aside drainage 
assessments. Spence v. Granger, 19. 


. Lands within district are subject to additional assessments until 


distriet’s original debt for improvements is paid. Bank vc. Watt, 
Ott. 

ITeld not to affeet liability of lands for additional drainage assess- 
ments necessary to pay judgment against district rendered prior to 
effective date of statute. Bank v. Watt, of7. 


It will be presumed that act has been passed in conformity with 
requirements. Grimes v. Holmes, 293. 

6186, Nonindigent insane may be treated at State Hospital, but must 
pay at least actual cost of maintenance. Sfate Hospital v. Bank, 
697. 

6288, 6298. 6802. License of indemnity company stating that certain 
person was its agent in this State held evidence of such agency. 
R. RR. wa Lassiter & Co., 408, 

Whether misrepresentations in application for insurance are fraudu- 
lent or material are ordinarily questions for jury. Harrison v. 
Ins. Co., 487. 

6352. Held not applicable to this case. Paramore v. Ins. Co., 800. 


6377, 63878, 6879. It will be presumed that bank acting as adminis- 
trator bas complied with statutes. Bank v. Bridgers, 92. 
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Consolidated Statutes—coutinued. 

SEC. 

6497, 6508. Contract defining association as Fraternal Benefit Contract 
held governed by statutes. ZVrust Co. v. Widoies’ Fund of Oasis 
Temple, 5384. And trust company could not be named beneficiary 
in such policy. Jbdid. 

6649. Section does not prohibit truthful advertising hy dentist. Jn re 
Owen, 445. 

7116, 7128. Town and owner of fee held properly joined as plaintiffs in 
aetion to restrain trespass on watershed. Jforgaaten v. Hudson, 
Af, 

360. 

7125. Does not impose mandatory duty on court to restrain city from dis- 
charging raw sewage into stream, Smithfield v, Raleigh, j07, 

TS80 (152) (155). Claim for refund of income taxes Acid lavred by failure 
to make application for revision within three vears from return 
and thirty days of redetermination by Federal Government.  Jfa.r- 
avell, Com, v. Hinsdale, 37, 

7987, construed with ch. 889, Public Laws of 1951. Tax lien of city and 
county are equal. Saluda v. Polk County, 180, 

SOS1(i). Faet that city’s employee is paid from funds obtained from 
Reconstruction Finanee Corporation does not affect contract of 
employment with city. J/ayse vc Forest City, 168 

SOS1 (ff). Whether section is statute of limitations or condition precedent 
to right to recover, guere? Wilson v. Clement Co,, 541. 

SOSL(kk) (mm) (ww). Compensation allowed injured enrolovee, including 
smount for facial disiigurement, may het exceed $6,000, Arp. v. 
Wood & Co., 41. 

SUSI (uu). Posthumous illegitimate child acknowledged by father is depend- 
ent of father within meaning of compensation act. Lippard ve. 
Ierpress Co., 507, 

SOSL(ppp). Jurisdiction of Superior Court upon appeal from award of 
Industrial Cominission is limited to questions of law. Byrd ov. 


sym 


Lumber Co,, 258, 

SOST (ppp). 1530, 15351. Statutes regulating appeals from justice of the 
peace govern appeals from Industrial Commission, and netiece of 
appeal in this case from Industrial Commission he/d@ not sufficient. 
Higdon ov. Light Co., 89. 

Conspiracy, (See Homicide A ¢ 2.) 

Coustables, 

B Powers and Duties. 
ad Territorial iortent of Authority 
1. A constable has authority to make an arrest anywhere in the eounty 

within which he is appointed, and in a prosecution for resisting 
arrest, C, S., 4378, a defense that the arrest was made by a con- 
stable outside of his township and that therefore defendant did not 
resist an officer in the performance of lis duty is unavailing. 
CLS. 976, Art. TV, sec. 24 SL uv. Corpening, 805, 
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Constitution, Sections of, Construed. (For convenience in annotating. ) 


ART. 


I, 


II, 


LY, 


IV, 


sec. 17. Person may not be tried twice for same offense, but bastardy 
proceedings, being civil, Ae/d not to support plea of former jeopardy 
in prosecution under ch, 228, Public Laws of 1988. S. ve. JWansfield, 
235. Taking of land by hydroelectric company for dam site jur- 
poses held taking for public and not private purpose. Alfa. Coe. v. 
Aluminum Co,, 52. 

sec. 19. Where parties do not consent to trial by court, the court 
may not determine, prior to introduction of evidence, issue of fact 
joined by pleadings. Hershey Corp. v. R. R., 122. 

sec. 31. City held authorized to tax bakeries located outside of city 
but delivering within city in order to prevent undue advantage of 
such bakeries over bakeries located within city. Hilton vu. Harris, 
465. 

see. 32, In prosecution for wilful neglect to support bastard child 
begotten before passage of law, plea of er post facto held unten- 
able, since the offense is not begetting bastard child but wilful fail- 
ure to support. S. vo. Mansfield, 233. 

sec, 12. It will be presumed that act has been passed in couformity 
with constitutional requirements. Grimes v. Holmes, 293; dMat- 
thems v. Blowing Rock, 450. 

sec, 29. Act relating to tax liens and collection of taxes which 
applies to one county only held void. Wake Forest v. Holding, Sos. 
Semoble: Legislature has power by private act to enlarge town 
limits and provide that town maintain streets in annexed territory. 
latthews ve Blowing Rock, 450. 

sec. 8. Finding that attorney signing consent judgment was duly 
authorized he/d binding upon appeal. Alston v. R. R., 114. 

sec. 12. Under this provision Legislature may create courts inferior 
to Superior Courts, provided legislative discretion is not delegated 
and right of appeal to Superior Courts is preserved. Albertson «. 
Albertson, oF. 

sec. 15. Where jury trial is waived, findings of faet upen conflicting 
evidence are not subject to review upon appeal. Barringer v. Trust 
C0,, d00. 

sec, 24. Constable's powers and duties are coextensive with limits 
of county within which he is appointed. S. vc. Corpening, SOd. 

sce. 5. Power given Legislature to levy taxes on trades, professions, 
etc., may be delegated by it to cities and towns. Hilton v. Harris, 
465. 

sec. 9. Levy of assessments by city for public improvements does not 
come Wifhin provisions of the section. Saluda v. Polk County, 180. 

sec, 4. Legislative control over counties and cities is limited only by 
organic law. Saluda v. Polk County, 180. 

sec. 7, State has no contractual duty to care for insane, and change 
of regulations does not impair obligations of contrnet. State Hos- 
pital v. Bank, 697. 

sec. 10. Nonindigent insane may be treated at State Hospital, but 
must pay at least actual cost of maintenance. State Hospital v. 
Bank, 697. 
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Constitution—continued. 
ART, 
XIV, sec. 7. Legislature may place additional duties upon municipal off- 


cer with provision that he receive compensation of only one office. 
Grimes v. Holmes, 298. 


Constitutional Law. (Constitutional requirements and restrictions in taxa- 
tion see Taxation A; in enactment of statutes see Statutes A; in estab- 
lishing courts inferior to Superior Courts see Courts B a; prohibition 
against person holding more than one public office see Public Officers 
B ce.) 

I Obligations of Contract. 
a Nature and Hatent of Jfandate 
1. Chapter 120, Public Laws of 1925, providing that where a person 
vdmitted to the State Hospital at Raleigh as an indigent person 
thereafter becomes nonindigent, such person or his estate should 
be liable to the hospital for the actual cust of his care aud main- 
tenance in the hospital from the date of his admission, in accord- 
anee with the settled policy of the State in regard to nonindigent 
inmittes, although such person may have been admitted prior to 
the effective date of the statute, is not unecnstitutional upon the 
ground that it violates the obligations of a contract, there being no 
contractual duty on the purt of the State to care for and maintain 
insane persons in such institution, the hospital being a charitable 
institution of the State, maintained voluntarily in reeognition of 


-_~ 


Christian prineiples. <Art. AI, sec. 7. State Hospital v. Bank, 697. 


I Constitutional Rights and Guarantees of Person Accused of Crime. 
e Former Jeopardy (Plea ot, see Criminal Law F,) 

1. A person cannot be tried twice for the same offense. N. C. Constitu- 
tion, Art. I, sec. 17; Federal Constitution, Amendment 5. S. v. 
Wansfield, 2838. 

f Be Post Facto Laws 
1. Heid: Offense of wilful neglect to support illegitimate child was com- 


mitted after effective date of the statute, although child was be- 
gotten prior to effective date thereof. S. v. Mansfield, 238. 


Contempt of Court. 
A Acts Constituting Contempt. 
a Acts Tending to Impede or Frustrate Administration of Law 

1. In this proceeding for contempt it appeared that respondents, as 
defendants in partition proceedings, had agreed to enter a consent 
judgment in that proceeding, and that the matter was continued 
from time to time upon representations made in open court that a 
consent judgment would be submitted to the court, that several 
tentative drafts of the propcsed judgment had been made but none 
actually signed by the parties, that the petitioner in that proceed- 
ing had died, rendering it more troublesome to establish the allega- 
tions of the petition, and that respondents now decline to sign the 
proposed consent judgment, contending that at no time had they 
consented toits terms: Held, the record does not support a judgment 
for contempt, C. S., 985, it appearing that the exact terms of the 
proposed consent judgment had never been agreed upon by the 
parties or their counsel. S. v. Clark, 657. 
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Contracts. (Required to be in writing see Frauds, Statute of: particular 
kinds of contracts see Particular Heads.) 
A Requisites and Validity. 
b Offer and Acceptance 
1. The essential elements of a valid contract of sale are a completed 
and communicated offer and an acceptance in the exact terms 
thereof. Cobb v. Dibrell Bros., 572. 


® The agreement of the parties gives rise to a contract unaffected by 
what either party thought the agreement to be. Lbid, 
B Constrnetion and Operation. 
a General Rules of Construction 
1. In determining the meaning of an indefinite contract, the construc- 
tion placed upon the contract by the parties themselves will usually 
be adopted by the Court. Hood, Comer, ve Davidson, 3a, 


D Abandonment. 
ad én General 
1. In this case Aeld there was noe evidence of abandenment of the con- 
tract in suit by any of the reeognized and accepted methods pointed 
out in Birler v. Britton, 192 N.C., 199. Cobb vu. Dibrell Bras. ov, 
EF Actions for Breach. 
a@ Partics Who lMlay Sie 
1. Plaintiff held not a party to contract in deed for support of grantor 
and could not maintain action against grantee, Richardson ov. 
Richardson, 314. 


>) Plaintiff alleged that he was Jiable under a debt assumption contract 
on netes secured by a first mortgage on property in which he had 
purchased and later sold the equity of redemption, that defendant, 
the holder of a seeand mortgage on the property, agreed with the 
holder cf the first mortgage notes that if the holder of the first 
Mortgage notes would grant extension of time for payment and 
would defer foreclosure, defendant would lend the holder of the 
equity money to refinance the first mortgage notes, that at the 
expiration of the extension agreement defendant refused to Tend 
the money in accordance with his agreement, and that the holder 
of the first mortgage notes foreclosed the property and recovered 
nv deficiency judgment ageinst plaintiff on the debt assumption 
contract, Which plaintiff was forced to pay. Plaintiff brought suit 
to recever of defendant the amount of the deficiency judgment, 
aiming that plaintiff had been injured in this sum by defendant's 
breach of the contract: J7feld, plaintiff was not a party to de- 
fendant’s agreement to lend the money to the holder of the equity. 
mnitde With the holder of the first mortgage notes, nor was the agree- 
ment made for plaintiff's benefit, and plaintiff could) mot maintain 
an action thereon. Land Co, ve Realty Co,, 498. 


ec Bridence and Nonsuit 
1. Evidence held sufficient to be submitted to jury on issue of existence 
ot contract alleged. Grocery Co, ve Power Co., 840, 
2, Nonsuit on plaintiff's testimony tending to show affirmance of con- 
tract by defendant with knowledge of facts held crror, JleGee vr. 
Frohman, 470. 


918 TS DEX 


Contracts IX c—centiinued, 

3. Plaintiff offered evidence tending to show that plaintiff's father, 
veting in behalf of plaintiff, offered to purchase certain steck at a 
stipulated price, and that defendant accepted the offer, and that at 
the time defendant understood that plaintiff was purchasing the 
stock: Jfeld. the evidence was suticient for the jury upon the ques- 
tion of the existence of a valid contract, although defendant offered 
evidenee that at the time of the alleged agreement he thought he 
was dealing solely with plaintiff's father. Cobo a. Dibrell Bros., 


hm.) 


vi-. 
Controversy Without Action, 
A Nature and Grounds of Remedy. 
a Nubjeet-matter and Real Controversy 

1. Where it appears that an action is instituted solely to obtain the 
advice and opinion of the Court as to the validity of a proposed 
county bond issue upon facts agreed, and that the interest of both 
piirties is the same and there is ne “question of difference” between 
them, the proceeding will be dismissed in the Supreme Court for 
want of jurisdiction of the Superior Court to enter the judyment 
appealed from, GC. Ss. G26. Jigere v. Caldiccll County, 311. 


Corporations, 
C Jdirectors and Officers. 
ad lection, Appointment, and Tenure 

1. Phe jurisdiction cf a judge of the Superior Court over matters in- 
valved in the election of directors of a corporation organized under 
the laws of this State is statutory, CL 8., 1176, 1177. lie re Hotel 
Raleigh, o21. 

2. The officers of a corporation may be chosen only by its directors, and 
its directors, duly clected by its stockholders, hold oflive until their 
successors are duly elected.  /bid, 


Oo aA proceeding based upon the failure of stockholders of a corporation 
to elect directors thereot at the annual meeting held for that jwr- 
pose because of dissension amone the stockholders, and the post- 
ponement of such election because of such disseusion with the result 
that the directors theretefore elected continued in office, is a pro- 
ceeding under (.S.. 1177, which is summary in its mature, and 
notice in writing signed by complainant served cn the adverse 
parties by the sherif tem days before the cate designated for the 
hearing of the colplaint confers jurisdiction Upon the judge of 
the Superior Court over the parties and subject-matter of the pro- 
ceeding, nor is the failure of the directors te hoid an election within 
thirty diiys after written request therefor by holders of ten per cent 
of the stock of the corporation a prerequisite to the proceedings, the 
conditions precedent to proceedings under CC. oS. V1TG. net being 
applicable,  fbid, 


4. In proceedings under C. 8., 1177, for the failure of the stockholders 
of a corporation to elect directors thereof because of dissension 
among the stockholders at a meeting held to eleet such directors, 
the corporation is neither a necessary nor a proper party, nov may 
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Corporations C a—coufinned, 
its rights be affected, and the judge of the Superior Court 
has no jurisdiction to appoint a receiver for the corporation in such 
proceeding: although, in proper tustances, in the exercise of its 
equitable jurisdiction, the Superior Court may appoint a receiver 
for a Goerporution whese business is mismanaged. with resulting loss 
of its ussets. becanse of dissensicns among its stoekholders or 
directors.  / bid. 
d Tranusactions with the Corporation 
1. Transter of corporate funds by the president of the corporation to a 
preéxisting debt due by the corporation to the president's wife is 
net wrongful and does not constitute wilful misapplication of the 
funds by the president. if at the time cf such transfers the corpora- 
tion is solvent. Cheshire te. Parker, ob, 
>) In un ection seeking to establish fraud in the transfer of corporate 
property by the president of the corporation in patying a preexisting 
debi due the president's wife by the corporation, the admission of 
testimony by the president as a witness in his ewnh behalf as to his 
present financial condition canner be held for reversible error. 
Lbid. 
G@ Corporate Powers and Liabilities, 
ce Reproscutation of Corporation by Officers and Agents 
1, The corporate Maker of a hote may escape Hability therean on the 
plea of véifra vires upon a showing that the execution of the nete by 
Its president Was not in pursuanee of its corporate Dusiness, or 
Ineident thereto. and was whelly without consideration er benetit 
to the corporation to the Knowledge of the pavee. White ce. Johison 
ch Nous, fae. LOO N, C1. 773. distinguished in that the evidence in 
that cause showed coustdcration to the corporation. Lets v. Johi- 
SOW & SOns, Pre. OLE. 
IL Insolvency and Reecivership. (Receeivership of banking corporations 
see Banks and Banking HH.) 
a Grownds and Procedure 
1. Superior Court has no power to appeint receiver for corporation in 
proceedings wader C.S., LITT. fire Mote? Raleigh, 21, 
d Liability of Officers and Directors for Wrongful Depiction of Assets 
1. Lhe directors of a corporation may be held personally liable fer gross 
neecloct of their duties, Mismanagement, fraud. and deceit resulting 
in loss to a third person, but not for errors of Judgment made in 
good faith, Bank ve Bridycrs, 1. 
Counterchtims, ¢(¢See Set-offs and Counterclaims, Pleadings C.) 
Counties, 
IK Tiseal Management, Debts. and Securities, (Taxation see LPaxation: 
eounty courts see Courts B.) 
e Collection of Notes Due the Cerorty 
1. The maker of a note held by the Board of Financial Contrel of Ban- 
combe County held entitled to tender past-due bonds of the county 
in payment of the note. Bourne vr Bowrd of Financial Caintrol, 170, 
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Counties—continwed, 
Fk Actions. 
a Parties and Process 

1 Fhe Doard of Financial Control of Buncombe County, created by 
chapter 2oo, Public Laws of 1931, is given power to sue and be 
sued in its own name, and an action may he maintained against it 
by a person liable to the county on a chose in action held by the 
Borrd of Financial Control to compel the board to allow an. offset 
against the chose in action C. S., TOL Bourne v. Board of 
Financial Control, 170. 


Courts. 
A Superior Courts, 
ec Appeals from Tuferior Courts, State Commissions, aud Governmental 
Agencies 
lL. Where no precedure for appeal is prescribed by statute, the rules 
reeulating appeals from a justice of the peace ave applicable and 
eontrolling, Higdon wo Light Co., 39, 


- 


Jurisdiction of Superier Court on appeal from street assessinents is 
derivative, and it has no jurisdiction on appeal to condemn land 
for street purposes, R.R. uv. Ahoshic, 164, 


% While the jurisdiction of the Supericr Court upon appeal from a 
Municipal court which does not require written pleadings is deriva- 
tive, where equitable relief is demanded in the Superior Court 
written pleadings are required, Dees a Apple, 763. 


4. Upon appeal from a municipal court to the Superior Court the case 
must be tried in the Superior Court as instituted in the municipal 
eccurt. and appellant may not change his cause of action upon 
appernl Lbid. 


o Upon appeal to Superior Court from continuance of restraining order, 
court May not find facts determinative of controversy, Sims 2. 
Building and Loan Asso., SOO. 


d Jurisdiction on Appeal from Clerk 
1. Supericr Court veld to have obtained jurisdiction te retain cause for 
hearing upon appeal from clerk's order setting aside drainage 
assessments, NSpenee wv. Granger, 19, 


B County and Municipal Courts. (Ch. 115, Public Laws of 1929, see 
Statutes A e 1,) 
ad Creation and Lstablishment 
1. Under constitutional authority, Art. TV, see. 12. the General Assembly 
may creite Courts inferior to the Supreme Court, provided it does 
not delegate its discretion (N. C. Code, Art, 18, subch, 4), and 
provided such inferior courts do not have substentially the same 
powers as those of the Superior Courts, and are given a less exten- 
sive jurisdiction, with provision for appeal from such inferior court 
to the Superior Courts, so that the constitutional powers and prxro0- 
visions relative to the Superior Courts are not invaded, Albertson 
av, Albertson, 547. 
b Jurisdiction 


1. The municipal court of the city of High Point fs fAe?d@ to have had 
jurisdiction to grant a judgment for absolute divorce between the 


we) 
to 
— 
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Courts B b—eontinued, 
parties to this action under the provisions of ch, 699, Public-Local 
Laws of 1927. amending ch. 569. Publie-Local Laws of 1913. both 
partics being residents of the city, and the aet giving the city court 
jurisdiction in divorce actions providing for appeal to the Superior 
Court, and the city court being given an original jurisdiction Jess 
extensive than that of the Superior Court of the county. Jtlbertson 
a. Albertson, 547. 

%. Phe civil division of the munieipal court of Greensboro is Reld to 
have jurisdiction of suits in summary ejectment. Jiees vc. Apple, 


765 


>, 
Covenants. (See Deeds and Convevances Ch.) 


Criminal Law. (Particular crimes see Particular Titles of Crimes: parties 
and offenses in prosceution for homicide see Tlomicide A oc: indictment 
see Indictment.) 


IK Former Jeopardy. 
d Same Offense 

1. Bastardy proceedings against defendant under C. &., 265. et seq. 
(repealed by see, 9, ch, 228, Public Laws of 1935), being civil, will 
not support a plea of former Jeopardy in a prosecution under 
eh, 228, Publie Laws of 1935, for wilful failure to support his 
illegitimate child. S. ve. Weusfield, 283. 

2. Defendant was tried for arson and acquitted. Thereafter he was 
indicted for murder. In the prosecution for murder it appeared 
tuat the deceased was fatally Jnrned in the tire which was the 
basis of the former prosecution, and that the evidence as to defend- 
ant’s actions in beth prosceutions was the same: ZJfeld, in the 
prosecution for murder it was error for the court to withhold from 
the considcration of the jury defendant's plea of former aequittal. 
SN. uv. Clemmons, 276. 


G Evidence. (Competency of witnesses see Witnesses: evidence ef particu- 
lar offenses see Particular Titles of Crimes: presumptions from use 

of deadly weapons see TWomicide G b.) 

b Facts in Issue or Relevant Thereto 
1. In a prosecution for receiving stolen goods knowing them to have 
heen stolen, testimony that defendant sold liquor is incompetent as 
substantive proof, even of the intent to commit the crime charzed, 
S. v. Jordan, 460, 


} Festhneny of Defendant 

1. An instruction that the jury should carefully scrutinize the testimony 
of defendant in a criminal prosecution, but that if, having done so, 
the jury is satisfied defendant is telling the truth, to give his testi- 
mony #s much credibility as a disinterested witness, is held without 
error, S. 7. Deal, 448. 

2. When a defendant voluntarily becomes a witness in his own behalf 
he has the same privileges and position, and is equally liable to be 
impeached er discredited, as any other witness. S. ve. Jordan, 460, 
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Criminal Law G j—continucd, 

8. While it is proper in a criminal prosecution for the court to charge 
that the jury should scrutinize the testimony of a defendant testify- 
ing in his own behalf, it is error for the court to charge that the 
law presumes the defendant is laboring under a temptation to 
testify to whatever he thinks will clear him of the charge, whether 
the defendant is so tempted and whether he vields to such tempta- 
tion being for the determination of the jury. 8S. v. Carden, 517. 


n Cireumstantial Hrvidence 
1. An accumulation of independent incriminating circumstances may be 
sufficient when taken together to warrant the submission of the ease 
to the jury, although each single circumstance, when standing 
alone, is insuthieient. SS. a. Moses, 139. 


>, Circumstantial evidence held sufficient to be submitted] te jury. 8. v. 
Newton, 628. 
q Privileged Communications 
1. Error, if any. in the admission of a note written to defendant by his 
Wife. is he7ld cured by her testimony upon the trial in his behalf, 


the note tending to diseredit her testimony on the trial, S. 7. Gore, 
618. 


yr Impeaching and Corroborating Evidence 

1. Defendant, on trial for reeeiving stolen goods knowing them to have 
heen stolen, testified on cross-examination by the State that he had 
hot stated he sald liquor, and that he hud not been selling liquor: 
Heid, the State was bound by defendant's testimony on cross-exami- 
nation in response to the collateral questions relative ta his selling 
liquor and was precluded from contradicting it by testimony of 
other withesses that defendant had stated he sald liquor to everyone 
in the county. &. v. Jordan, 460. 


2) Defendant was charged with being an accessory betore the fact of 
murder, and pleaded not guilty. Upon the trial the perpetrator of 
the crime testified that te kiNed decensed because of the promises 
nnd inducements of defendant. Defendant cross-examined the wit- 
ness and sought to impeach his character: Jield. certain written 
and oral statements made by the wifthess to others prior to the trial 
were competent as tending to correborate his testimony, the credi- 
bility of the witness having been challenged by the plea of not 
cuiltx. the cross-examination, and the evidence of his bad character. 
NS. v. Gore, 618. 

8. Defendant was charged with being an accessory before the fact of 
murder in procuring the murder of deceased: J/cld, testimony of 
uw oquarrel between defendant and his wife over the attentions paid 
defendant's wife by deceased was competent to show motive and as 
correborative of the testimeny of the perpetrator of the crime that 
defendant stated this was his motive, /b/id, 

4. Evidence of the circumstances wnder which a witness had made 
statements, competent upon the trial as corrchorative of his testi- 
mony, is properly admitted to enable the jury to defermine the 
weight to be given the statements upon the basis of whether they 
were voluntary or were cbtained by coercion or duress, hid. 
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Criminal Law G. re-continued, 
» Note from defendant to his wife he/d competent as discrediting her 
testimony upon the trial in his favor, J/b/d. 


G. The cross-examination of defendant in this case held well within the 

latitude allowed by law. NS. uw. Gore. G18: 8S. 0. HWendrichs, S78. 
HWTime of VTrinl. 
e Continuaice 

1, Where the testimony of a defendant at the trial amounts to a con- 
fession of the crime charged, and is sufficient for conviction of both 
defendants, the refusal of a motion for continuanee cannot be held 
for error since a continuanee would have availed detfendiuts 
neuecht. Nou, Green, 369, 


». A motion for continuance is addressed to the sound discretion of tice 
trial court. /bdid, 


I Trial, (Consolidation and severance of counts in indictment see Indict- 
ment 1) trial for prurticular offenses see Particular Titles of Crimes, ) 
@ Reception of Nevideice 

1. It is within the seund discretion of the trial court to allow the 
solicitor to offer additional evidence after the argument has begun. 
tad in this case there was no suggestion of abuse of discretion. it 
appernring that the cvidenee was not discovered until the night 
before, and that the court stated if would allow defendant any 
reasonable time to investigate the additional evidenee. S. 1 Natter- 

jicld, 118. 


2. Where testimony is competent as corroborative evidence, the failure 
ef the trial court to so restrict its admission will not be held for 
errer In the absence of a request to that effect by defendant. S. vt. 
Tuttle, GAY, 

Do. Defendant desiring evidence to he restricted to particular purposes 


ima) 


should make request to that effect. Rule 21. NS. uv. Hendricks, S73. 


” 


g dustructions 
1. In this prosecution for murder all the evidence tended to show that 
deceased wis killed jn the perpetration of a robbery. The trial 
court instructed the jury “all the evidence tends to show a homicide 
committed in the perpetration of a robbery.” and that the State has 
offered evidence “which, jt contends, tends to show, and which 
should satisfy you, gentlemen, bevond a reasonable doubt,” ete.: 
field. the charge will not be held for error on defendant's exception 
on the ground that it contained an expression of opluion by the 


pore 


court in violation of (. S., 504. NS. oe. Johison, 273. 


2. irror of the court in stating the evidence or in stating the conten- 
tions of a party inust be brought to the court's attention in apt time 
to afford correction or an exception based thereon is wnevailing 
Upon appeal  fbid, 


. 


~ 
~ 


» The indictment charged defendant with unlawfully couspiring with 
M. and G., witheut words indicating couspirators other than those 
named, The trial court charged the jury that defendant would be 
suilty if he conspired as charged with M. and G., “or with others”: 
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Criminal Law I ¢—continued, 


Heid, the charge was erroneous in that it went bevond the aver- 
ments of the indictment, upon which defendant was entitled to rely 
for information of the accusation against him. S. v. Mickey, 608. 


4. An exception based upon the court's failure to define an “accessory 


before the fact’ in a prosecution of defendant for being an acces- 
sory before the fact cf murder, cannot be sustained where the 
record shows the court read to the jury the indictment which fully 
deseribed the offense, it being the duty of defendant, if he desires 
more elaborate instruction, to aptly tender a request therefor. 
S. vu. Gore, 618. 


5. In this prosecution for murder defendant relied orn an alibi. The 


court instructed the jury as to the presumption of innocence and 
that no burden of proof rested upon defendant, but that the burden 
of proof was on the State to prove defendant’s guilt beyond a 
reasonable doubt, and correctly defined reasonable doubt, and that 
before returning a verdict of guilty they should so find the defend- 
ant guilty “from the evidence or lack of evidence in the case’: 
Held, defendant’s contention that the phrase “or lack of evidence” 
placed the burden of proving his alibi on him cannot be sustained, 
and the phrase complained of cannot be held for prejudieial error 
when construed centextually with the whole charge upon the burden 
of proof. S. v. Beard, 678. 


G. Defendant desiring more full or detailed instructions as to any par- 


ticular phase of evidence or law should request spectal instructions, 
NS. a. Hendricks, S73. 


i Sufficiency of Evidence and Nonsult (Of particular crimes see Par- 


ticular Titles of Crimes.) 


1. Only incriminating evidence need be considered upon defendant's 


* 
4 


~ 
i 


motion as of nonsuit under C, S., 4643, and contradictions in the 
inculpatory testimony and equivocutions of some of the State's 
witnesses, which affects the weight or credibility of the evidence 
but not its competency, need nat be taken into account in determin- 
ing whether there is any competent evidence to sustain the alleza- 
tions of the indictment. S. v. Satterfield, 118. 


2. Upon defendant's motion as of nonsuit only the ineriminating evi- 


dence need be considered, C. S., 4645, S. vu, Jfoses, 139. 


3. Independent incriminating circumstances held sufficient to overrule 


defendant's motion to nonsuit. Jbid. 


4, While circumstantial evidence is a recoznized and accepted instru. 


mentality in ascertaining the truth, when relied upon in a criminal 
prosecution it should tend to establish guilt to a moral certainty, 
and exclude any other reasonable hypothesis, but it should be sub- 
mitted to the jury if it reasonably conduces to the conclusion of 
guilt as a fairly logical and legitimate deduction, it being for the 
jury to decide whether it establishes guilt bevend a reasonable 
doubt. NS, v. Newton, 828. 


» Where defendant does not renew his motion of nousuit at the close 


of his evidence he waives his right to have the sufficiency of the 
evidence to warrant a conviction considered upcn appeal WS. 2, 
Waggoner, 306. 
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6. The unsupported testimony of an accomplice is sufficient to overrule 
a motion for nonsuit. since such testimony is sufficient to sustain 
a verdict of guilty. S. v. Gore, G18, 

k Verdict 

1. A special verdiet that fails to find facts essential to an adjudication 
of defendant's guilt or innocence is fatally defective and a venire 
de nove will be ordered on appeal. S. v. Gulledge, 374. 


om Errors Cured or Rendered Harmicss by Verdict 
1, Where the jury renders a verdict of guilty on both counts in a bill 
of indictment, error in the trial or charge of the ceurt upon one 
count is cured by the verdict en the ather count where the counts 
are of the same grade and punishable alike, and oniv one sentence 
is Jmposed, and the error in respect to one count cowld not affect 

the verdict on the other. S. wv. Newton, 328, 


2, Error in the charge of the court as to the burden of proof on the 
lesser degree of the crime charged is heid net cured by a verdict 
of guilty of the highest degree of the crime charged, since it cannot 
be known whether the jury would have rendered the lesser verdict 
had the two degrees of the crime arising upen the cvidence been 
submitted to them under correct instructions. S. 7, Brown, 156. 

J Motions After Verdict. 
a Jfotions in Arrest of Judgment 

1, A motion in arrest of Judgment is proper when, and only when, some 
error of fatal defect appears upon the face of the record. NS. or. 
Satterfield, 118: 8, v. Deal, 448. 

IX Judgment and Sentence. (In homicide prosecution sce Homicide Hf.) 
b Suspended Judgments and Laccoutious 

1. The practice of suspending judgments cr staying exccutions in crim- 
inal prosecutions upon reasonable and just terms, with the consent 
of defendant, is established by custom and judicial decisicon, and in 
presecutions for abandonment has received express Jewislative sare- 
tion, CC. S.. HHO. Soo. Wecudersan, 258, 


-. 


2. Defendant may not challenge terms upon which judement was sus- 
pended upon States motion that judgment be executed for his 
failure te comply therewith. /b/d, 


+. 


3. If the conditions upon which the execution of a judgement in a erim- 
Inal prosecution is suspeuded are void, the judgment is at all times 
enforceable, if they are valid defendant caamot resist enforcement 
of the judgement upon lis failure to comply with the ccnditions. 
ibid, 


g Stay of Beeccuticon Cpon Appeal 
1. Defendant in a criminal actien was allowed to appeal from judgment 
imposing a fine and a road sentence wpon filing a bond for his 
appearance at the next criminal term of the court with sufheient 
surety. but the stay bond required by C. 8., 4650, was not filed: /7eld, 
upon affirmance of the judement by the Supreme Court, Judgment 
may net be had against the surety on the appearance bond tor the 
amount of the fine, and as there was nothing to stay execution of 


926 INDEX. 


Criminal Law Ko g—eontinued, 
the judyment at any time, C. S., 4654, 4655, 650, the recognizance 
mity not be construed as a stay bond on the greund that the parties 
so intended, Current cv. Church, Gds. 
I Appeal in Criminal Cases. 
a Prosceution of Appeal 
1. The appeal in this case ix dismissed for failure of defendint to prose- 
eufe the appeal in accordance with the Rules of Court. the defend- 
ant having failed to take any steps toward perfecting the appeal 
after the service of case cn appeal on the solicitor, but as defendant 
was convicted of a enpital felony, the appeal is dismissed only after 
an ipspection of the record for errors appearing on its face, N. ov. 
Hooker, O48, 


2) When appellant inoa criminal case fails to make out and serve his 


statement of case on appeal within the time allowed he leses lis 
right to do so, and the appeal must be dismissed oi) motion of the 
Attorney General, but where the life of the prisoner is involved this 
Will be dene only affer an inspeetion of the reeerd for crrovs ape 
pearing Upon its face. NS. «. Etheridge, Sot, 


2) 


When an appeal is taken in a criminal case and the execution of the 
Judgement stayed under C. S., 4654. the clerk of the Superior Court 
is required to notify the Attorney-General of the apoeal, and. if the 
statutory time for porfecting the appeal is extended. he should 
notify him ef such extension. bid, 


d Record and Bricfs 


1. The record on appeal imports verity and the Supreme Court is bound 
thereby, NS, t. Brown, 156, 


2, Defendants’ briefs in this case held net to comply with Rule 2S in 
that they do not contain the exceptions and assiguments of errer, 
properly numbered, with reference to the printed record, S. ov, 
Vewrton, 825.8. ce. Tuttle, 6495 8. e Hendricks, 815, 

3. The failure of defendant to file a brief on appeal works an abandon- 
ment of the assignments of error. S. v. Hooker, 6-48. 

4, Where remarks of solicitor upon evidence are not in the record, 


exception thereto cannot be considered on appeal. Ss. uv. Jendricks, 
S73. 


eC Reviews Harniess and Prejudicial Hrror. (irror cured by verdict see 
hereunder I m.,) 

1. The admission cf incempetent testimony tending to disprove a de- 
fendant’s testimony in his own behalf as to a matter collateral 
to the charge upon which he is tried cannot be held harinless, since 
it would tend to discredit his testimony relative to his innocence 
of the charge. NS. or. Jordan, 460. 

2. The court erroneously instructed the jury that defendant would be 
euilty if he unlawfully conspired with named conspirators, “or with 
others,” when the indictment charged unlawful eonspiraey with 
those named in the charge without words indicating others: Held, 
the error in the charge is not cured by construing the charge con- 
textually as a whole, since it appears that the erroneous portion is 
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in accord with the theory of the charge as a whole. her was the 
error rendered harmiess when considered in the light of the evi- 
dence upon the trial. since there was evidence introduced tending 
to show that defendant entered into the unlawful conspiracy with 
persons not named in the indictment. NS. or. Wiehe, GOS. 


3. The State intreduced evidence that after the arrest of a person in- 


volved in the crime with which defendant was charged, officers 
weht to the place where defendant was living, and that defendant 
was not there, Defendant introduced evidence showing that he 
left his heme and the State before he was charged with the crime 
in compliance with the terms of «a judgement entered aeadust him 
Ina criminal prosecution: J7e7d, the admission of the State's evi- 


omy 


dence was at least not prejudicial to defendant, NS. vr, Beard, O75, 


4. Charge of court in this case held net to contain prejudicial error 


When construed contextually as a whole. /bid, 


g Nature and Grounds of Appellate Jurisdiction in Criminad’ Prosecutigis 


1. Appeals in criminal cases are controlled by statute. GC. S., 4650, and a 


defendant is entitled to appeal only from conviction in the Superior 
Court or some final Judgment thereof, and an appeal from an order 
of the Superior Court remanding the case to the recorder’s court 
Will be dismissed, S&S. a, Naehs, 275. 


~. The Stafe may appeal from acquittal of defendant upon ao special 


verdict, although the verdict is fatally defective dn that it fails to 
find facts essential to aun adjudication of defendant's euilt or imne- 
cenee, CLs. 4649, Slr, Gidledge, jv. 


Custems and Usaeces, 


A Establishment nnd Proof of Custom, 


aq Hridence 


1. In this aetion on a five insurance policy in a mutuab insurance asso- 


Damaves, 


Clation, Julaintify introduced evidence of the custom of defendimnt io 
Mail notices Gf past-due assessments with votices of current ussesxs- 
mehts and te reinstate policies upon payment of pest due end cur- 
rent assessments, Platnriffé testified to the effect that after tic 
gssossmient against him was past due he went to defendant's secre- 
tary-treasurer to Jay same and was told not to do so at that time. 
that the matter of reinstatement would be taken wpoat a meeting of 
defendant's directors, and that thereafter plaintiff seme him notice 
of the past-due assessment with notice of a current assessment, 
Which notice stated that the poliey weuld be forfeited fe tse total 
assessmcnt were not paid within sixty days: /feld, plaintiff's testi- 
mMenyvy wes competent with the other evidence of custom. Priore 
Pet CU ol, 


IF Measure of Damaes, 


a Por Personal lajury 


1. In this personal injury action the evidence tended to show that pladu- 


tiff bad been seriously and painfully injured, and that fis injury 
was disabling and permanent: Wedd. a charee tliat platnti was 
entitled to recover past. present. and future damages, based upon 
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Damages I a—continued, 
plaintiff's age and earning capacity, but limiting the recovery of 
future damages to their present cash worth, is without) error. 
Gasquet. Asheville, 821, 
b or Breach of Coutract 

1. Ordinarily the measure of damages for breach of contract to lend 
money to refinanee mortgage loan is net the amount of deliciency 
ufter foreclosure. Land Co. v. Realty Co, 495. 


2. Measure of ditmages for breach of contract of employment. ofson 

ve. Guano Co., G35, 
Deeds and Cenveyances, 
A Requisites and Validity. 
e Delivery 

1. The owner of lands executed deed to same to his wife and two sons, 
and the deed was duly registered. hereafter the grantor and his 
wife executed a mortenge on the same lands te plaintiff. Lhe 
erantor remained in possession of the lands until his death, and the 
recorded deed was found among his papers: #fe/d, the fact that 
the grantor remained in pessession and that the recorded deed was 
found amone his papers before or after his death is not sutlicient 
to rebut the presumption cof delivery of the deed erising from the 
registration thereof, there being no evidence that the registration 
was inndvertent or fraudulent, and each of the srantorms suns is 
entitled to a one-third undivided interest in the lands free from the 
lien of plaintiff's mortgage. Bark v. Griffin, 265. 


®’ The trial eourt tound upon competent supporting evidence that 
erantor executed the deed in question to her husband upon a 
nominal ccusideration, that the deed was found ameng the hus- 
band’s papers after his death in a sealed envelope with a notation 
thereon in his handwriting that it was not to be used unless he 
survived his wife, the grantor, and that the deed was not filed for 
registration until more than four years after its execution, that 
the husband and wife moved into the dwelling-house on the Jand 
and remained there until his death, that the wife, the granter, listed 
the land for taxes the first year, and that thereafter the iusband, 
the grantee, listed the land in his wife’s name, and that the wife 
paid the taxes for each vear, and that on numerous occasions after 
the execution of the deed the husband stated the land belonged to 
his wife: eld, the findings of fact support the judgment of the 
eourt setting aside the deed in the wife's action for this relief, it 
being necessary for a valid delivery of a deed to “he grantee that 
the delivery be made with the present intention of passing title to 
the erantee. Blades rv. Trust Co. 771, 

C Construction and Operation. 
f Conditions and Covconants 

1. A husband and wife divided their lands between their two sons by 
separate deeds, cach providing that the grantee therein should pay 
one-half the costs cf maintenance of the grantors “or life and one- 
half the costs of their funeral expenses. After the death of the 
erantors one of the grantees brought action against the other, 
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alleging that defendant had failed to pay one-half the costs of main- 
tenance and care of the grantors, and had failed to pay cne-half 
their funeral expenses, and that plaintiff had paid more than one- 
half the costs thereof, and sought to recover the amount by which 
plaintiff had contributed bevond his share: Meld, plaintiff could 
not maintain the action, and defendant's demurrer was properly 
sustained, Richardson cv. Richardson, 314. 


2, Plaintiff's grantor obtained title to the property in question by deed 
containing a covenant restricting the use of the property to rest 
dential purposes. Plaintiff contracted in writing to sell the prop- 
erty to defendant free from restrictions, and upon defendant's 
refusal to accept the deed, brought suit. The trial court found that 
the fundamental character of the property in the yieinity had 
changed from residential to business property and had rendered 
plaintiffs property wholly unfit for use for residential purposes, 
and decreed that plaintiff's deed would convey the property free 
from the restrictions: Held. the judgment is athrmed under the 
principle announced in Starkey v. Gardner, 4 N. C., Th. Sryuder 
ve Caldicell, G26. 

h Warranties 

1, Plaintiff, grantee in a deed te land, brought suit aginst his grantor 
to recover the amount of street assessments against the property, 
plaintiff claiming that defendant had warranted and represented 
that no assessments existed against the property. The evidence 
tended to show that assessments against the property had been 
made but not confirmed at the time of the execution of the deed. 
Plaintiff introduced in evidence his deed containing the usual corve- 
nants of warranty and against encumbrances: J7e?ld, in the ab- 
sence of fraud or mistake, the covenant in the solemn Instrument 
precluded plaintiff from introducing in evidence a Jetter written 
by defendant to plaintiff stating that the municipal authorities 
had assured defendant that there were no assessments against the 
property, and testimony of plaintiff of statements made by de- 
fendent at the time of the delivery of the deed that the property 
Was hot subject to street assessments, and that defendant woulel 
make good any assessments against the property. Oliver v. Acecht, 
481. 

2. By previsicn of statute the licn for street assessments does not attach 
to land until confirmation of the assessments, C. S.. 2713, and where 
such assessments are not confirmed by the voverning body of the 
town until after the execution of a deed to the property, the subse- 
quently attaching Hen for the assessments does not violate the war- 
ranty and covenant in the deed, in the usual language, against 
encumbrances, Jbid. 


3. The owner of land within a drainage district paid the full amount of 


assessments levied against the land by the district. Thereafter 
judgment was obtained by holders of bonds issued by the district, 
the full amount of the district's bonds not having been liquidated 
by the district from collections of assessments therein: Held, the 
lands of the owner paying his assessments were not subject to a 
lien in violation of warranties in his warranty deed, drainage 
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assessments not being a lien upon lands in the district until the 
assessments are due, and the judgment against the district not 
being a lien on the lands within the district. Bank v. Watt, S17. 


Dentists. (See Physicians and Surgeons.) 


Descent and Distribution. 


B Persons Entitled and Their Respective Shares. (Family agreements 
see Executors and Administrators F e.) 
g Adopted Children 

1. A child, upon the death of his mother, was adopted for life by his 
mother's brother. Thereafter the child’s maternal grandfather 
died intestate, but the child's adoptive father predeceased his 
grandfather: Held, the child is not entitled to represent his adop- 
tive father as an heir at law in the distribution of his grandfather's 
estate, since such inheritance would depend upon the statute, and 
the statute gives the adopted child the right to inherit only from 
the adoptive parent and does not give him the right of representa- 
tion in inheriting through such adoptive parent as an heir general, 
nor is this result effected in the instant case by the fact that the 
child is of the blood of the grandfather, since his right of inheri- 
tanee by virtue of his blood relationship with the grandfather is 
fulfilled by his inheritance of his proportionate share with his other 
brothers and sisters as a representative of his dcceased mother. 
Grimes vu. Grimes, T78. 

2, The statute providing that an adopted child may inherit from its 
adoptive parent, being in derogation of the common-law canons of 
deseent, must be strictly construed so as not to confer any right not 
clearly given. Jbid. 

Disorderly House. 
B Prosecution and Punishment. 
ec Evidence 
1. Evidence of the reputation of the upstairs of a building owned by 


defendant, and of the persons frequenting it, is held competent in a 
prosecution under C. 8., 4858. S. v. Waggoner, 306. 


Divorce. (Does not affect prior judgment for abandonment see Husband and 
Wife G d 8.) 
A Grounds for Divorce. 
d Separation 
1. hither party may bring an action for absolute divorce on the ground 
of two-years separation, C. 8., 1659 (a), and the jury's finding that 
defendant did not abandon plaintiff without cause does not preclude 
judgment in plaintiff’s favor. Campbell v. Campbel', 859. 
E Alimony. 
c Alimony Without Divorce 
1. Where in an action for alimony without divorce the wife alleges that 
she left the home of her husband because of his concuct toward her, 
but the jury answers the issue in conformity with the contention 


of the husband that the wife left his home without excuse or justfi- 
fication, the wife is not entitled to alimony. Byrum v. Byrum, 655. 
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Drainage Districts. 
B Levy and Assessments, 
a Procedure 

1. Where drainage assessments are levied against lands under C. &S.. 
», either original assessments or additional assessments to cover 
unforeseen expenses in the construction of the drainage ditch, the 
pirties whose lands are assessed are entitled to notice and an eppor- 
funity to he heard. Npenee v. Granger, 19. 


d@ Vacating Assessments aud Reassessments 

1, Additional assessments were levied against lands to cover expenses 
not forcseen when original assessments were Jeyied against the 
lands in aceordance with law, Dut the additional assessments were 
levied without notice to the owners of the lands, as required by 
law, and certain owners appeared before the clerk, filed cxeceptions 
to the report of the commissianers, and moved to set aside the addi- 
tional assessments, and the clerk sustained their exception based 
upon their contention that their lands did not drain into the ditch 
in question. On appeal to the Superior Court, the clerk’s order 
was reversed on the ground that the assessments were res judicata, 
On further appeal, the Supreme Court reversed the judgment of the 
Superior Court. J7iceid, the appearance of the protestants to move 
to set aside the additional assessments was not a waiver of notice 
of such assessments. but the Superior Court. upon certification of 
the opinion of the Supreme Court. had jurisdiction to retain the 
cause for hearing upon the appeal from the clerk's order sustaining 
protestants’ exception and setting aside the additional assessments, 
the statute, C. S., OVST, providing that appeals trom the clerk in 
drainage assessment procecdings should be the same as in special 
proceedings, and (, S., G37, giving the Superior Court jurisdiction 
to herr and determine all matters in controversy upon appeal from 
the clerk in special proceedings. NSpenee v. Granger, 19, 


e Liability of Land for Additional Assessments 

1. The owner of land within a drainage distriet paid the full ameunt of 
‘assessments levied against the land by the district. Thereafter 
judgment was obtained by holders of bonds issued by the district. 
the full amount of the distriet’s bond not having been liquidated by 
the district from collection of assessments therein: J7e7d. the land 
of the owner who had paid his assessments was subject to addi- 
tional assessments, the liunds in the district being liable until the 
original bond issue for making the improvements or indebtedness 
incurred therefor is paid in full, C. S.. 53852, and the owner was 
liable for such additional assessments as might be levied agalust 
the hinds under his contract with a party purchasing the land from 
him. Bank v. Watt, oT7. 


2. N.C. Code, 53738 (¢), is held not to affect the liability of lands within 
a drainage district for additional assessments necessary to pay a 
judgment against the district rendered prior to the effective date of 
the statute for improvements theretofore made by the district. 
bid. 
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Drainage Districts—continued. 
C Drainage Liens, 
a Attachment of Lien 


1. Assessment is not lien against land until due, and judgment against 
district creates no lien on lands therein. Bank v. Watt, STT. 


Ejectment. 
A Right of Action and Defenses. 
a Title 


1. In an action in ejectment in which both parties claim title to the 
land in controversy from a common source, plaintiff may connect 
defendant with the common source of title and show in himself a 
better title from that source. Biggs v. O.rendine, 601. 


2. Where plaintiff in ejectment claims title as purchaser at the fore- 
closure sale of a registered deed of trust against the property, 
defendant's subsequentiy registered contract of conveyance from 
the mortgagor. is properly excluded from evidence, plaintiff's prior 
registered deed of trust being notice to the world. J/bid. 


B Summary Ejectment. 
a Jurisdiction 


1. A suit to restrain execution on a judgment in summary ejectment by 
a justice of the peace, on the ground that the justice had no juris- 
diction, is properly dismissed where it appears that plaintiff, for- 
merly the mortgagor of the property, had leased the property and 
was estopped from attacking the foreclosure and setting up the 
relation of mortgagor and mortgagee. C. S., 2865. Shuford v. 
Baik, 428. 


2, Where, in proceedings in summary ejectment before a justice of the 
peace, C. S., 2865, plaintiff claims title through a deed from defend- 
ants’ father and maintains that defendants orally leased the land 
from plaintiff, and defendants claim that the land belonged to their 
mother, and that they acquired title by inheritance from her, and 
that they have steadfastly refused to pay rent upon demand, the 
ndverse contentions of the parties, supported by evidenee, put the 
title to the property in issue, and the jurisdiction cf the justice of 
the peace is ousted, and on appeal in the Superior Court the action 
is properly dismissed. Building & Loan Asso, v. Afcore, 515. 


3. The civil division of the municipal court of Greensboro 7s held to 
have jurisdiction of suits in summary ejectment. Dees v. Apple, 
ie 
163. 


b Nature and Scope of Remedy 


1. Where a verbal lease does not provide for its termination or reserve 
the right of reéntry for breach by the tenant of stipulated condi- 
tions in regard to maintenance and operation of the property, 
breach of such conditions cannot be nade the basis for summary 
ejectment, C. 8., 2865, and issues of fraud in procuring the lease 
and wilful breach of the conditions are erroneously submitted in the 
Superior Court upon appeal in such action, the action upon such 
issues being for the equitable relief of recision, and it not being 
permissible for a party to institute suit in summary ejectment and 
substitute therefor on appeal to the Superior Court a suit for 
recision. Dees v, Apple, 768. 
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Embezzlement. 
B Prosecution and Punishment. 
c Evidence 
1. In a proseeution of defendant for embezzlement of funds coming 
into his hands as commissioner to sell lands, defendant is entitled 
to have the jury consider the fact that defendant was looking for 
some of the heirs at the time he filed his report showing his failure 
to account for some of the funds. S. vu. Ray, 642. 


d Instructions 

1. The indictment charged defendant with embezzlement of funds, in 
one count as commissioner appointed to sell lands, and in a second 
count as agent and attorney. The evidence tended to show em- 
bezzlement by defendant of funds coming into his hands solely as 
commissioner: Held, the charge of the court which failed to point 
out the distincticn between the counts in the indictment, and wiich 
left the jury with the impression that both counts were valid, was 
inadequate, C. &., 564, 4268, the sole question to be considered by the 
jury being whether defendant had embezzled funds coming into his 
hands as commissioner. WN. v. Ray, 642. 


Eminent Domain. 
B Delegation of Power. 
b To Public Utilities 

1. Where a corpcration is authorized by its charter to generate and sell 
electricity, build dams and hydroelectric plants necessary to the 
generation of such hydroelcetric power, and is therein given power 
of eminent domain to acquire the necessary rights of way and lauds 
for its dams und the ponding of water, if it could not agree with 
the owners of such lands upon a purchase price, and in pursuance 
of its charter powers such corporation builds hydrcelectrie plants 
and generates and sells electricity to municipalities and individuals 
as well as electric power to private manufacturing plants, such 
corporation is a public-service corporation and has the power of 
eminent domain, N. ©. Code, 1706, 1706, and it cannot be success- 
fully contended that its taking of lands for ponding water necessary 
for ole of its dams is a taking of private Jands for @ private use, 
N. C. Constitution, Art. I, see. 417, Federal Constitution, 14th 
Amendment, sec. 1, nor does the fact that such public-service corpo- 
ration also engages in private enterprises not counected with its 
publie service alter this result. J/fg. Co. v. Aluminum Co., 52. 


C Compensation. 
e Measure and Amount of Compensation 
1. Where an electric power company, under the power of eminent 
domain, has erected a permanent dam that has ponded water back 
upon the lands of a private owner, the measure of damuges recoy- 
erable by the owner is the fair market value of the land so taken 
at the time of the taking, in arriving at which the jury may con- 
sider the value of the land in connection with all the uses to which 
it could have been reasonably put, and not exclusively its value for 
the purpose for which it was used by the owner at the time of the 
taking, it being the object of the law to fully compensate the owner 
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Eminent Domain C e—eontinued, 


for his lands, and the charge of the trial court to the jury on the 
issue of damages in this case is held to be without crror, fg. Co, 
ve Aluminum Co., d2. 


2. In proceedings to assess conmpensation in condemnation proceedings 


an odnustruction fo the jury, supported by the evidence, that re- 
spendent is entitled to recover the aetual market value of the 
ersement taken plus the injury to respondent's contiguous lands 
resulting from such taking, measured by the ectual marker value of 
the contiguous lands tmmediately before and after the taking, is 
without error, Light Co. v. Rogers, Tol. 


D Proceedings to Take Land and Assess Compensation. (Superior Court 
has no jurisdiction to condemn land upen appeal from street ussess- 
ments see Municipal Corperations G do 1.) 

a Procedure 


1, Where a power company has the right of condemning Jands lw oa 


certain method prescribed by statute and its charter, but title to 
certain land covered by ifs ponded water is tn dispute between it 
and one claiming title, and such land is covered by its ponded 
water for a dumber of voars and claimant repeatedly refuses to 
sell until other unrelated disputes between tt and the power Com- 
pany are settled, and in an aetion in ejectment by the power com- 
pany in which it prays that if if be Getermined that derendant is 
the owner of the land. permanent damages be assessed and if be 
given title to the property, the defendnnt fails to demand that the 
land be regularly condemned, bur demands damages for trespass, 
and acquiesees in a jury trial, the defendant is estopped to com- 
plain that plaintiff did not pursue the method of condemnation 
prescribed by statute and its charter. Wf. Co. tv. Adwaeiaine Ce,, 


aan) 


a 


e Wridence 


1. In proceedings to assess cempensation in condemnation proceedings it 


ostoppel, 


ix competent for the owner of the land in controversy and other 
witnesses familiar with the land to testify as to tceir opinion of 
the value of the land taken, and es ie the value ef respondent's 
eontiguous lands before and after the faking, and as te fhe reason, 
able uses wand capabilities of the land. Light Co. v. Rogers, TO1,. 


(Tenant estopped to deny landlord's tithe see Landlord and Pen- 


ant Cob.) 
B By Record. (Judgment as bar to subsequent action see Judgments I.) 


e Formal Jistruments 


1. Sureties on guardianship bond Acid estopped by reeital in bond from 


+ 
) 
me 


attacking validity of guardian’s appeintment. Cheshire ve Howard, 
noe, 


Where it is judicially determined that the surviving children of 


testator are the sole beneticinries under a trust established by the 
will, nnd it appears that cach of the children joined in the execu- 
tion of a ratification and confirmation of a deed of trust executed 
on trust property by the trustee, each of the children is estopped 
to attack the deed of trust for want of authority ia the trustee to 
execute same. Hayicood v. Rigsbee, 695. 
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Exstoppel—continued, 
C Equitable Estoppel. 
a Grounds and Essentials in General 

1. Plaintiff corporation sought to set up a parol trust in its favor in 
land conveyed to its president and owner of practically all of its 
stock, alleging the land was bought for it by its president and that 
it paid the purchase price. Interveners, creditors of the president 
of the corporation, contended that the corporation was estopped 
from setting up the parol trust by certain financial transactions 
and bookkeeping entries between it and its president, which were 
based upon the ownership of the land by the president of the corpo- 
ration, The transactions relied upon transpired subsequent to the 
creation of the liability by the president of the corporation to the 
interyeners. Plaintiff corporation was not indebted to interveners. 
and no question of fraud was raised: eld, the evidence is insufli- 
client to preelude plaintiff corporation, as a matter of law. from 
Claiming the land as against the interveners, since interveners could 
not have been misled by the transactions or induced thereby to alter 
their position to their damage. Furiiture Co. v. Cole, S40. 

b Estoppel by Ratification 

1. Evidence that plaintiff mortgagor ratified his conveyance of his 
equity of redemption to the eestui que trust and was therehy 
estopped to attack his deed for fraud is held for jury under proper 
issue and instructions. Hintouw uv. West, TOS. 


ec Wrongful Acts of Third Persons 
1. Person first reposing confidence in third party must suffer loss occa- 
sioned by third party's miseonduet. PR. R. vc. Lassiter & Co., 408. 


d Lnconusistent Claims Ayainst Third Persons 
1. Plaintiff was persuaded from withdrawing her deposit in a bank by 
the personal guaranty of her deposit ly the vice-president, director 
and stockholder ¢f the bank. Upon the failure of the bank she 
filel a claim with the liquidating agent fer the ameunt ot her 
deposit: Held, plaintiff was not estopped by filing her claim with 
the bank from bringing suit cn the guaranty, her action in filing 
the claim and obtaining what dividends she could on the deposit 
being to the interest of the guarantor. Garren +. Youngblood, S6. 
Evidence. (In criminal prosecution see Criminal Law Go: in particular action 
see Particular Titles of Actions: reception of evidence see Trial B: sufli- 
cGlency of evidence see Trial D a.) 
B Burden of Procf. 
a General Rules 
1. Where a party claims the benefit of an exception in a statute, he has 
the burden of showing that he comes within the exception. Jfoore 
av. Lambeth, 25, 


2. A charge that the burden of convincing the jury by “clear, strong, 
and convincing proof’ means evidence convincing the JAE he 
“moral certainty” is held for error. The degrees of proof required 
in civil and criminal aetions. and definitions of Same, are discussed 
by Mr. Justice Schenck, Williams v. Building & Loan Asso, 362. 
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Evidence-—continued. 


D Relevancy, Materintity, and Competency. 


H 


b 


h 


dD 


Transactions with Decedent 

1, (. S.. 1795, rendering incompetent testimony by an interested party 
as to transactions or communications with a decedent apples to 
nections in tort as well as actions on contract, Boyd v. Willlanzs, 30. 


2) A husband driving a car owned and controlled by him had an acci- 
dent resulting in his death and Serious injury to his wife. who was 
riding with him. The wife sued his estate to recover for her inju- 
ries, and the only evidence of negligence was ber testimony that he 
was traveling at an excessive speed upon a curye, and that the 
vecident occurred when the ear foiled to maeke the curve. and that 
she had spoken to him in regard to the speed he was driving the 
car: dfcld, the driving of the car was a transaction within the 
meaning of the term as used in C. S., 1795, and her testimony of his 
manner of driving and her statement to lim regarding the speed 
was incompetent under the statute, her testimony of the transaction 
and communication being an essential or material litde in the chain 
establishing liability of the estate to her. Jbid, 

Faets in Issue or Relevant Thereto. 

1. Testimony of a witness that seme nine months after “he accident in 
suit he saw at the seene ef the necident a growing hedge four feet 
high is held some evidence that the hedge was there at the time 
of the accident. it being common knowledge that it takes time for a 
hedge to grow four feet high. Gaffrey cv Phelps, 555, 

Impeachting or Corraborating,fridence 

1. Plaintiff ke7d entitled to show facts to be otherwise than as stated 
in its depositicns, Hershey Corp. v. RR. 122. 


~~! 


2. A party introducing a nete in evidence endorsed to if as collecting 
agent cannot be heard to attack the endorsement, federal Reserve 
Bank a Whitford, 267. 

Similar Facts or Occurrences 

1. The exclusion of testimony that others had been injured in the rock 

quarry in which plaintiff received the injury in suit fs he/d without 

error in this ease, the evidence failing to disclose the required sub- 
stantial identity of circumstances or proximity of time. Watson 

vu. Durham, 624. 


Circumstantial Evidence 

1. An essential fact may be proven by circumstantial evidence, Bank 
uv. Bank, 216, 

Hearsay Evidence. 

Res Geste 

1. Testimony of disinterested witnesses as to statements made by the 
grantee at the time of the preparation of the deed, relating to the 
intent of the parties in respect thereto, is held competent as a part 
of the res geste in this action to set aside the deed for that it was 
never delivered with intent to pass title, the grantee having died 
prior to the institution of the action. Blades v. Trust Co., 771. 
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Evidence H—contimucd. 
e Decltrations by Decedents Against Interest 
1. Testimony of disinterested witnesses as to declarations made by de- 
cedent against his interest while in possession of the land in con- 
troversy is competent as against those claiming under decedent. 
Blades v. Trust Co., (71. 
I Documentary Fvidence. 
b Accounts, Ledyers, and Private Writings 


1. In action for accounting, books of account are competent when 
preperly identified and verified. Breneman Co. v. Cunninghion, V7. 


2, Letters purporting to have been written by a party to the suit relat- 
ing to a material matter in controversy must be properly identified 
as genuine in order to be competent in evidence. Banking Carp. v. 
Linthicum, 45. 

J Parol Evidence Affecting Writings. 
a Admissibility in General 

1. An order for fertilizer for cotton and corn was signed by the pur- 
enaser. Thereafter the fertilizer was shipped. and most of if used 
before the purchaser signed netes for the purchase price. The pur- 
chaser brought suit to cancel the notes given for the jmrehase price 
on the ground that he ordered fertilizer for tcehbacco, that the seller 
knew the facts, and that the fertilizer was worthless for the only 
purpose for which the purehaser could and did use it, and that 
there was a total failure of consideration: J/feld. in the absence 
of allegations of fraud, mistake. or mistake of one party induced 
by the fraud of the other, parol evidence in contradiction of the 
stipulation in the order that the fertilizer was for cotton and corn 
is not admissible, and such evidence was properly excluded by the 
lower court. Winstead v. Alfa. Co. 110. 

2. Under a consent judgment jointly against endorsers on a note parol 
evidence is admissible to show agreement among cndersers that 
their respective liabilities should not be equal. Ntantey ve. Parker, 
159. 


3. Parol evidenee that note was to be paid by erediting it against mak- 
ers anticipated share in payee’s estate held competent, Galloway 
a, Thrash, 165. 


4. As against payee, person signing note as maker may show he signed 
same as surety to knowledge of payee. Davis «, Alexander, 417. 


5. Parol evidence of contemporaneous agreement to insure Reld incom- 
petent as against purchaser of note secured by chattel mortgage. 
Banking Corp. v. Linthicum, 455, 


6. Parol evidence is not admissible to add to, vary, or contradict the 
terms of a written instrument, and all contemporaneous oral ugree- 
ments are merged in the writing. Oliver v. Hecht, 481. 


7. Evidence of a parol contemporaneous agreement that a person signing 
a note should not be obligated thereca in any way is incompetent, 
even as against the payee, the parol evidence being in contradiction 
of the written instrument. Bank v. Dardine, 509. 
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Evidence JF a—eortinued, 





8. In this action by the payee against the makers and endorsers of a 
note secured by a deed of trust on lands one of the makers set up 
the defense that he held title to the lands as a naked trustee for 
the other makers, and that at the time the note was exceuted the 
facts were explained to the payee, and that the parties entered a 
parcel contemporancous agreement that his ability on the note 
should be limited to the value of the lands: #/e?d, testimony of the 
jrtrol agreement was competent under the rule that evidence of a 
parol contemporaneous agreement providing a mcde of payment 
is competent as between the parties. Bank vw. Rosenstein, 529, 


9. Evidence of a contemporancous parcel agreement is held Incompetent 
in this case as being in contradiction of the written trust agree- 
ment between the parties. Bak vw. Steruberger, S11, 

db To Establish Parol Trust 

1. In an action to establish a parol trust it is competent for plaintiff to 
introduce evidence that at the time of the purchase of the property 
the purchaser declared he was buying it for plaintiff, and objection 
to the testimony in this case for that the witness testified that the 
purchaser stated that it was his purpose to eequire the property for 
plaintiff is untenable, it being obvious from the veecord that the 
word “purpose” was used to designate for whom the pure ’ascr was 
acting in buying the property. Furniture Co, v. Cole, S40. 


K Expert and Opinion Evidence. 
a Subjcets of Eaepert and Opinion Evidence 


1. Nonexpert witnesses, who saw defendant's car within a second or so 
after the accident in suit, are he7ld competent to testify as to the 
specd of the car at the time they saw it. Jones v. Bagieell, 278, 


2, In veply to a question as to the condition of a hammer furnished 
plaintiff for the performance of his work, defendant’s witness. who 
had observed the hammer, was permitted to testify, “I would say 
it was in good condition’: Jfeld, the testimony was competent as 
opinion testimony. Watson vu. Durham, G24. 


8. Witness familiar with Jand in question may give his opinion of 
value of land taken and damage to contiguous land. Light Co. «. 
Rogers, TAL. 

e Couclusivencss of Expert Testimony 

1. A physician's stutement as to the condition of insv.red is not con- 
elusive on the question of insured’s disability within the terms of 
the policy. Guy v. Tus, Co., 278, 


Executors and Adiinistrators,. 
A Appointinment and Qualification. 
a Persous Qualified and Hutitled to Appointment 

1. There is a presumption that the Insurance Commission has complied 
with the statutes in Hcensing a bank to act as administrator, and 
where there is evidence that a bank, on the date it was appointed 
ndininistrater, was solvent in an amount in excess of $100,000, the 
contention of an administrator db. 4. appointed «pon the bank's 
insolvency that the bank had not complied with the provisions of 
C.S., G876, 6877, 6STS8, G37T9, cannot be sustained. Bank v. Bridgers, 
91. 
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fexecutors and Administrators A—continuwed, 
6b Attach of Appointment 
1. The appointment of a bank as adininistrator cannot be attacked in 
an aetion against the directors of the bank to recover losses sus- 
tained to the estate by wleged gross neglect and mismanagement of 
the bank hy the directors. Bank v. Bridgers, 91, 


B Assets, Appraisal, and Tiventary. 
a Assets Passing to Brecutor er Administrator 
1, The iw casts title te lunds devised upon the devisees upon the death 
of testator, and the executor has no interest therein and may not 
maintain en action in respect thereto, his sole right being to sell the 
lands to Make assets upon the insufficiency of the personalty to 
make awssets. dloke vc. Trust Co., GOW. 


C Collection and Management of Estate. 
C Power aud Authority of Barecutor, Administrator, ar Trustce 
1. Where it is judicially determined that the surviving children of 
festater are the sole beneficiaries under a trust established by the 
Will, and it appears that cach of the children joined in the exceu- 
tien of a ratifiertion and confirmation of a decd of trust executed 
on trust property by the trustee, cach of the children is estopped te 
attack the deed of trust for want of authority in the trustee to 
execute same. da@yrood vy Rigshee, 69D, 
C Debts Due Estate by Heirs or Beneficiaries 
J. In an action on a note by an administrator against the intestute’s 
son, the maker of the nete, it is competent fer the son te show by 
patrol evidence that the nore represented an advancement and wis 
to be paid by crediting it against the sun's anticipated share in the 
estate, Gdllowday vo. Thrash, 1G5. 


f Actions 
J. An administrator c.f. has no interest in lands devised by testator, 
ind caumet Maintain a suit to enjoin foreclosure of a mortgage 
thereon executed by testator, nor is this result altered by insutli- 
ciency of personalty to pay debts, since an executor authorized to 
sell lands to make asscts may not enjoin foreclosure of a valid 
mortgage agdinst the property. dfoke ve Trust Co. GOA. 


DD Allowance and VPayviment of Claims, 
b Liability of Estate for Personal Services Rendered Deceased 
1. The evidence in this case, considercd in the light most favorable to 
plaintiff upon defendant's motion as of nonsuit, tended to show 
that yHaintiff was married and lived with her family, that her 
father visited her in her home for several months cach vear during 
the last years of his Jife, that her father was old, and that jdaintiff 
nursed him, washed his linen, cared for him and bought mediciue 
and special focd for him, and that her father stated to third per- 
sons that he wished to pay plaintiff for her services. After ker 
fathers death plaintiff brought this action against his administra- 
tors to recover the value of the services: #field, under the evidence 
the relationship between plaintiff aud her father did not raise the 
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Exeeutors and Administrators D b—continued. 


presumption that the services rendered by plaintiff were gratuitous. 
Keiger v. Sprinkle, 738. 


2, When a person performs services under an oral agreement, express 
or implied, that compensation therefor shculd be provided in the 
will of the person receiving the services, and no such testamentary 
provision is made, a cause of action acerues against the estate for 
breneh of the contract or for the value of the services rendered. 
Lipe v. Trust Co., 794. 

IF Distribution of state. 
a Time Within Which Distribution lflust Be Made 

1. A bank, acting as administrator, has a legal right to hold the funds 
of the estate and to refuse to settle the estate and distribute it to 
the heirs upon their demand prior to the expiration of one year 
from the appointment of the bank as administrator, C. S., 101, 
109, 147. In this case demand was made shortly before the bank 
was placed in liquidation, but it appeared that the baik was solvent 
on the date it was appointed administrator, and there was evidence 
that it was solvent a few months before being placed in Hquidation, 
and that it was placed in Hquidation in less than a year after its 
appointment as administrator. Bank v. Bridgers, 91. 


é€ Family Agreements 
1. Fumily settlements of estates are commended by the law. Jn re 
Will of MeLelland, 375. 


Exemptions. (Of insurance funds from debt see Insurance N a; from taxa- 
tion see Taxation B d.) 


“Family Car Doctrine.’ (See Automobiles D c.) 


Food. 
A Liability of Manufacturer for Injuries to Consumer. 
a Foreign and Deleterious Substances 

1. Evidence that plaintiff purchased a plug of chewing tobacco from a 
retail merchant of the same brand as manufactured by defendant, 
and that the tobacco contained a foreign, deleterious substance 
‘ausing injury to plaintiff is insufficient to resist defendant’s motion 
as of nonsuit. There is no evidence to show a comp.cte chain from 
the manufacturer to the consumer. Heith v. Tobacco Co., 645. 


Forcible Trespass. (See Trespass A d.) 
Former Jeopardy. (See Constitutional Law Fe; Criminal Law F.) 


Fraud. 
A Deception Constituting Fraud. (Answer held to allege fraud rendering 
payee not a holder in due course see Bills and Notes Ce 1.) 
b Misrepresentation of Past or Subsisting Fact 
1. Breach of conditions relating to maintenance and operation of the 
property by the tenant after he had gone into possession is no evi- 
dence of fraud in procuring the lease contract. Dees v. Apple, 763. 


€ Deception 
1. Ignorance of the contents of an instrument is no defense in an action 


on the instrument against a party signing same where such party 
is able to read and no fraud is alleged. Bank uv. Dardine, 509. 
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Frauds, Statute of, 
A Promise to Answer for Debt or Default of Another. 
a Applicability 
1. Plaintiff, a depositor in a bank, went to the bank with the intention 
of withdrawing her deposit. and was persuaded from withdrawing 
her funds by representations of the bank’s soundness made by the 
vice-president, director and stockholder of the bank, and by his 
personal guaranty against loss of her deposit by the bank's in- 
sclveney: dfeld, the guaranty of payment made by the viee-presi- 
dent. director and stockholder of the bank, was an original promise 
to answer for the debt. upon sufficient consideration, and does not 
come within the provisions of the statute of frauds, C. 8. 987, and 
upon the insolvency of the bank and less to the depositor the plea 
of the statute is not a valid defense. Garren v. Youtgblood, so, 


*, 
~~ 


© Where the party sought to be charged is in fact the direct pay- 
waster, or makes an original promise to answer for the debt of 


another, the statute of frauds, C. S.. OST. does not apply to relieve 
him of liability. Genunett ve. Lyerly, 201, 


3. The president and treasurer of a corporation who owls a large 
amount of the corporation's stock, although interested in the sue- 
cessful and profitable operation of the corporation, has no personal, 
immediate, and pecuniary benefit in the purchase of materials by 
the corporatien for use in its manufacturing processes so as to 
make Lim an original promisor on the cGorperation’s agreement to 
pay the purchase price of such materials, and where he pleads the 
statute of frauds, C. 8.0 9ST, he may not be held personally liable 
for the purchase price because of verbal promises to answer for the 
debt made in his behalf by the secretary of the corporation as lis 
alleged agent. J/bid. 

E Application of Statute in General. 
b Signature of Party to Be Bound 

1. A manufacturing corporation purchased several earloads of lumber 
from plaintiff, each carload purchased being an independent trans- 
action, based upon independent orders. One of the orders signed 
by the secretary of the corporation contained a notation that the 
president of the corporation should be personally liable for the pur- 
chase price, and the corporation paid for the Jumber shipped under 
this order. Plaintiff sought to hold the president of the corpora- 
tion personally liable for the purenase price of the Jwmber sold 
under other subsequent orders upon the theory that the secretary 
signed the notation as agent for the president, either duly author- 
ized or by estoppel. The president pleaded the statute of frauds, 
Cc. S., 987. The secretary testified that he had no authority to bind 
the president personally for materials purchased by the corpora- 
tion: Ifeld, Maintiff was not entitled to recover, even assuming 
that the president was bound by the notation, since the extent of 
liability thereunder was for the one carload of lumber shipped 
under the order which had been paid for, the notation not consti- 
tuting a continuing guaranty, since each order was independent of 
the others and constituted a separate transaction. Gennett v. 
Lyerly, 201. 
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Frauds, Statute of. EF b—continued. 

2. The fact that goods are shipped to a corporation with a notation that 
the president of the corporation was to be responsible for the pay- 
ment of the purchase price does not impose Liability upon the presi- 
dent upon default of the corporation. /bid. 


Fraudulent Conveyvances, 

A Transfers and Transaction Invalid. (AMortgagor's transfer of property 
covered by chattel morfgage to payment of preexisting debt see 
Chattel Mortgages G c¢ 1.) 

d Insolvency aud futent of Grantor 

1. In an action to set aside a voluntary deed as being fraudulent as to 
creditors of the grantor, the failure of the debtor to retain prop- 
erty sufficient and available to satisfy his then existing creditors is 
necessary to raise the presumption of fraud, since the statute, C.S,, 
WOT, destroyed the presumption of fraud theretofere arising from 
the faet of the grantor’s indebtedness, and made stich indehteduess 
merely evidence tending to show an intent to delay. hinder, and 
defraud creditors. Jfood, Coniur. te Cobb, 128, 


Y 


2 In an actien to set aside deed as being fraudulent as to ereditors, 
evidence of the tax valuation of the other lands of the debtor at the 
time of the convevanee is competent on the issue of intent to 
hinder. delay, and defraud creditors as tending to show the debtor 
had reason to believe he was retaining property sufficient and avail- 
wble to pay his then existing creditors,  /bid, 


y 


3o A commissioners deed of sate of part of the lands of the debtor, 
executed three veaurs after the exceution of the deed sought to be 
set aside as being fraudulent as to creditors, és held incompetent, 
{he issue being the yalue of all the debtor's lands at the time of 
the voluntary deed attacked In the action. Jbid. 


4. In an action secking to establish fraud in the transfer of corporate 
property by the president of the corporation in paying a pre- 
existing debt due the president's wife by the corporation, a question 
to the president as a witness In his own behalf as to whether he 
had a “feeling” the cGorporation was solyent at the time of the 
transfers will net be held for reversible error where it appears 
from the withess’ answer that he understood the question to be 
as to his opinion of the solvency of the company at the times in 
question, Cheshire v. Parker, 80-4. 


o Instructions of the court upon the issue as to the insolvency of the 
corporation at the time of applieation of funds by the president 
thereof to a preéxisting debt due by the corporation to the presi- 
dent’s wife are held to be without error in this case. / bid, 

C Actions to Set aside. 
d Burden of Proof 

1. The burden is on plaintiff in an action to set aside a deed as being 
fraudulent as to creditors to preve that the grantor failed to retain 
property suffielent and available to pay his then existing creditors, 
TTood, Coir, vt. Cobb, 128, 
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Guaranty. (Surety bonds see Principal and Surety.) 
B Construction and Operation of Agreement. 
ain General 
1. ANegation and evidence that defendant guaranteed plaintiff's deposit 
in a bank are held sufhcient to constitute a guaranty of payment, 
and not merely a guaranty of collection, and plaintiff's right of 
aetion is held to have aecrued upen the insolvency of the bank and 
its inability to pay the deposit on demand, and plaintiff was not 
required to wait wntil the liquidation of the bank and the payment 
of all dividends on her deposit before instituting action. Garren 
vt. Youngblood, Sb. 
ID Actions, 
a Election of Remedies 
1. Plaintiff Re/d not estopped by tiling claim with bank for deposit from 
suing on individuals guaranty against loss. Garren ov. Young- 
Wiaod, SG, 


Guardian and Ward. 
GB Appointment. Qualification, and Tenure, 
e Atfack of Appotitnrent 

J. Persons signing a guardiauship bond as sureties, which bond recites 
that the enardian therein bonded had been duly appointed by the 
Clerk. are extepped by the recital in the bond from attacking the 
validity of the appointment of the guardian for that the guardian 
had not signed the application for appointment or the required oath. 
the euerdian having been appointed by the clerk and having re- 
ceived the estate pursuant thereto and filed the bond signed by the 
sureties, and the guardian not denving the validity of her appoint- 
ment or her liability as guardian. Cheshire v. Homard, 506. 

Ii Liabilities on Bonds. 
ad fin General 

1. Although the acceptance by the clerk ef a guardianship bond without 
the signature of the guardian as principal thereon, C. Ss. 262, 
PIGD. is oan irregularity. the sureties signing the bond are not 
thereby relieved of Hability, the guardian betng Hable because filing 
the boned with the court, and the sureties being Hable because sign- 
ing same, and the failure of the guardian to sign same being a 
iInere technical defect resulting in no injury to the sureties since 
Upon praavment by them upon default of the guardian a cause of 
retion accrues in their favor against the cuardian. Cheshire v. 
Tloward, 5G6., 


© Dexverdants signed the guardianship bond in question en the same 

dav the guardtan therein named was appointed. In an action 
against them on the bond they alleged that they sizned the bond 
upon assurance that the guardian therein maimed would sign the 
bond, and that the bond would not be effective as to them unless 
signed by the guardian, and that the guardian did not sign the bond 
until the institution of the action: Meld, it was not error for the 
court to refuse to admit evidence in support of such allegations, 
since it was not alleged by whom such assurances had been given, 
mnd it being deubtful whether the clerk could Lave accepted the 
bond conditionally. Jbid. 
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Guardian and Ward H—cecontinued. 
¢ Control and Investment of Funds 
1. Guardian depcsiting funds without negligence pending investment is 
not Hable for loss through bank's failure. Warriner vu. ALiszelic, dt. 
Highways. (Duty of city to keep streets in safe condition see Municipal 
Corporations I @: law of the read see Automobiles C.) 
Homicide, 
A Homicide in General, 
e Paurtics and Offerses 
1. Isvidence that defendant, for the purpose of freeing himself of com- 
petition in the Ulegal sale of intoxicating liquors, procured another 
to kill deceased by shooting him from ambush while lying in wait, 
is held suticient to be submitted to the jury in a prosecution as an 
necessory before the fact to the crime of murder, C. S., 4170, and 
sufficient to deny defendant's pravers for special instruetions, 8. v. 
Jogingo, 2AT, 


2) Where a conspiracy is formed to rob a bank, and murder is committed 
by one of the consjirators in the aftempt to perpetrate the crime, 
each conspirator is guilty of murder in the first deuree, C. S., 4200, 
nnd it is iminaterial which one of them fired the futal shot. S&S. v. 
Green, dO. 

B Murder 
a Murder in the first Degree 

1. Kvidence that deceased was killed by a person Iving in wait for the 
purpose is sufficient to sustain the State's contention that the mur- 
der was murder in the tirst degree. CC. S,, 4200. S, vu. Losing, 
247. 

G Evidence. 
b Presuniptions aud Burden of Proof 

1. Defendiunt, charged with murder, fendered a plea of second-degree 
murder, and the State contended for a verdict of murder in the first 
degree. The court charged the jury that if the State had satisfied 
them that defendant killed deceased with a deadly weapon, the 
burden shifted to defendant to rebut the presuinptious arising there- 
from that the killing was unlawful and was done with malice: 
ifeld, defendant's assignment of crror to the charge must be sus- 
tirined, since there was no question of acquittal or of manslaughter 
in the case, and defendant at no time had the burden of proof. 
N,v. Brown, 156, 

ce Dying Peelarations 

1. Testimony tending to show thet deceased was found mortally 
wounded and in eminent danger ot death, and that he fully real- 
ized his condition, lays a proper predicate for the admission of 
deceascd’s dying declaration. NS. oc. Deal, 448. 

2. Defendant was charged with murder in the perpetration of robbery. 
Deceased died three days after the fatal shooting, and before his 
death stated, in effect, that he knew he could not recover from 
his wound, and that he was shot as he attempted to recover the 
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Homicide G c—continued. 
money of which he had been robbed: Held, testimony of the state- 
ments was competent as being testimony of deceased's dying decla- 
rations. S. v. Beard, 673. 
d Competency aud Admissibility tn General 

1. evidence of the relations between defendant and deceased for some 
time before the homicide is he7d competent in a prosecution of 
defendant as an accessory before the fact of the crime of murder. 
S.ov. Mozingo, 247. 

2. Defendant was charged with being an aceessory before the fact of 
murder in procuring the murder of deceased: J/eld, testimony of 
a quarrel between defendant and his wife over the attentions paid 
defendant's wife by deceased was competent to show motive and 
as corroborative of the testimony of the perpetrator of the crime 
that defendant stated this was his motive, S. v. Gore, O18, 

3. The State contended defendant murdered deceased in the perpetra- 
tion of a robbery. he homicide cccurred on a Thursday night. 
The State offered evidence that it had been the custom of ceceased, 
for business reasons, to have in his possession large sums of money 
on Thursday of each week, and that he was robbed of such sums 
on the night of the homicide: /7eld, the evidence of the custom of 
deceased was competent as tending to show deceased had such sum 
of money in his possession on the night of the homicide, und that 
the homicide was murder in the first degree, in that it was com- 
mitted in the perpetration of a robbery. There was also cvidence 
tending to show that defendant knew deceased had sueh sums of 
money on the day of the homicide. S. v. Beard, 673. 


e Weight aud Sufficicrcy 
1. Evidence fAeld sufficient to be submitted to jury on charge of murder 
in the first degree. S. a. Saftersicid, 1148. 
Ii Prosecution and Punishment. 
¢ lastructions 
1. Where all the evidence tends to show that deceased was killed by a 
person Iving in wait, with evidence that defendant committed the 
crime, it is net error for the court tu limit the jury to a yerdict of 
euilty of murder in the first degree or not guilty. C.8., 4200. 8. e, 
Satterfield, 118. 


f Judgment and Sentence 

1. Defendant was convicted as an accessory before the fact to the crime 
of murder and sentenced to life imprisonment. Thereafter the 
tetual murderer was sentenced to thirty years imprisoiment upon 
acceptance of his plea of guilty of murder in the second degree: 
Held, defendant's objection that his sentence was greater than that 
of the actual perpetrator of the crime cannot be sustained, since 
both sentences were authorized by statute. C. 8., 4176, 4200. S. «v. 
Mozingo, 247. 

°) Where the jury convicts a defendant of murder in the first degree, 
the court must disregurd the jury’s recommendation of mercy. 
S. vc. Green, 369. 
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Husband and Wife. (Consideration sufficient to support wife's execution of 
note see Bills and Notes A a: alimony without divorce see Divoree Io ¢; 
execution of and Hability on mortgage see Mortgages C hb; wife's right to 
recover for husband's neghgence see Automobiles ( j 5: privileged com- 
munications see Criminal Law G q.) 

G Abandonment of Wife. 
d Judgment and Seutence 

1. Right to suspend judgment is established by decisions, and is author- 
ized by statute for abandonment. S. tu. Henderson, 25s, 

2. Where a defendant in a presecution for abandonment accepts the 
terms upon which judgment is suspended, and does net object or 
appeal on the ground that terms are indefinite, he may hot there- 
after challenge the vilidity of the terms upon metion of the solicitor 
that the judgment be executed for his failure to comply with the 
conditions upon which the execution of the judgment was) sus- 
pended. bid, 

3. A subsequent decree of divorcee does not affeet a prior judgment 
against the husband for abandonment of his wife, or the conditions 
upon Which such judgment is suspended. bid. 

IF Violation of Marriage Sanctity. 
a Alienation 

1. Consent of the wife is net a defense to an auction for alienation of her 
uifections oro for criminal conversation with her, Chestrué ov. 
Nuftton, 2o6. 


a 
~~ 


?) In an action for alicnation and criminal conversation if is not error 
for the trial court, in the absence of pravers for special instruc- 
tions, to fail to charge the jury on the issue of damages that if they 
believe defendant's evidence with respect to plaintiff's misconduct 
ind his ftll-treatment of his wife. they should consider such facts 
in diminution of actual dumares. Jbid, 


>. In this netion for alienation and criminal conversation the charge to 
the jury on the issue of actual damages fs held to cover every 
phase of the law relied upon by defendant in minimizing damages, 
tnd to be without error on defendant's exception. Lbid, 


Indictment. 
Bo Form and Suthcieney of Indictment. 
ain General 
1. Defendant is entitled to rely upon averments in indictment for in- 
formation of the accusation against him, and it oftentimes becomes 
necessary to set out the names of third parties, or at least tndiciute 
that there are such third parties, when such third parties are neces- 
sary for the consummation of the offense, or constitute a necessary 
Dart of the deseription of the offense. NS. v. Mickey, GOS. 
d Joinder and Severance of Counts 
1. It is not error for the trial court to refuse a separate trial on each of 
two counts in an indictment charging defendants with conspiracy 
to rob and with murder committed in the attempt fo perpetrate the 
robbery, -CiS. 4022. 8. ty-Green, soo, 
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Indictinent—contionucd. 
C Motions to Quash or Dismiss. 
e For Incompetent or Illegal Evidence Before Grand Jury 
1. Where some of the witnesses examined by the grand jury are com- 
petent but one of them is incompetent to testify, a motion to quash 
the bill for that the incompetent witness was allowed to testify is 
properly refused, NS. 7. Deal, 44s. 
d Time for Making Jotion to Quash 
1. A motion to quash the bill of indictment on the ground that all the 
evidence before the grand jury was incompetent, which motion is 
not made until after defendant had entered a plea of uot guilty 
upon his arraignment, is not made in apt time, and it is not error 
for the trial court to refuse te hear evidence in suppert of the 
motion to quash. NS. vc. Beard, G73. 
I. Issues, Proof. and Variance. 
e Proof of Crime as Charged 
1. In a prosecution of defendant for being an accessory before the faet 
of murder, variance of a few days between the indictment and proof 
as to the day the murder was committed is not fatal, C. S., 4625. 
Sot. Gore, 618. 


Infants. (Contributory negligence of, see Negligence C bi competency as wit- 
nesses see Witnesses A oa.) 
Injunctions. (hnjoining fereclosure see Mortgages II b: H ©.) 
B Grounds tor Injunctive Relief. 
b fuaedequate Remedy at Lai 


1. Where there is a full, complete, and adequate remedy at law, the 
equitalde remedy of injunction will not He. Whitford v. Bank, 229. 
) Preliminary and Interlocutory Injunctions. 
Lb Continuing, Modifying, or Dissolving 
1. Where plea in abatement raising issues of fact is filed in suit for 
injunction, continuance of temporary order to bearing on issues 
raised by the plea IS nut error, Reed v. Jlortyage Co. 27. 


2. Where plaintiff has shown probable cause, or a prima facie case, or 
it can reasonably be seen that he will be able to make out his case 
at the final hearing. continuance of the temporary order is proper. 
Ncruggys tv. Rollins, 3885. 


B. Equity will generally continue a temporary restraining order to the 
hearing upon a proper showing for injunctive relief when it appenrs 
that ne harm can come to respondenufs from its continuance, and 
great injury might result to petitioners from its dissolution. 
Boushiar ve, Willis, 514. 


4. A temporary restraining order will ordinarily be continued to the 
hearing upon a prima facie showing for injunctive relief when it 
appears that no harm can come to defendant from such continu- 
anee, and great injury might result to plaintiff from its dissolution, 
Parter v. Lis. Co., GAG. 


8. Upon appeal from a county court te the Superior Court from a judg- 
ment continuing a temporary restraining order to the hearing, the 
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Injunctions I) b—continued. 

sole question to be determined by the Superior Court is whether 
there was error in continuing the restraining order, and it is error 
for the Superior Court to find facts which in effect determine the 
controversy and to adjudge that the trial court should be bound 
thereby, and upon further appeal to the Supreme Court the case 
will be remanded to the end that such erroneous portion of the 
judgment be stricken out and the case remanded to the county 
eourt for trial in accordance with the correct portion of the judgment 
of the Superior Court continuing the restraining order to the 
hearing. Sims v. Building & Loan Asso., SO9. 

6. A temporary restraining order will ordinarily be continued to the 
hearing upon a prima facic showing for injunctive relief, especially 
when respondent is indemnified against loss from its continuance 
and injury might result to petitioner from its dissolution. J1are 
a. Tare, SA9. 

Ho 3 Jaability on Injunction Bonds. 
a ltems of Damage 

1. Interest on value of property at time of issuanee of order for time 
order is in force may be reeovered where value of property is insufli- 
cient to pay debt secured thereby. Bank v. Hicks, 157. 

Innkeepers. 
B Charges. 
a Lien 
1. A hotel keeper's lien for charges, C. 8., 2461, will not attach to a 


chattel belonging to a third person which is brought to the hotel by 
the guest. Hotel Co. v. Blair, 464. 


Insane Persons. (Charges by State Hospital see Asylums B.) 
C Guardianship. 
c Liabilities of Guardian and Bondsman 

1. Where a guardian of a lunatic deposits funds of the estate in a bank 
temporarily pending investment of the funds, and is not guilty of 
negligence in making the deposit or in allowing the funds to remain 
on deposit until the bank’s failure, the guardian is not liable for 
loss to the estate caused by the bank’s subsequent failure, but if 
the guardian does not exercise due diligence in making the deposit, 
or is guilty of negligence or bad faith in allowing the deposit to so 
remain until the bank’s failure, or if the deposit is made for a fixed 
period of time, the guardian would be liable, since in the latter case 
the deposit would be regarded as a loan to the bank without 
security, and liability would attach although the guardian acts in 
good faith and the bank is solvent at the time of the deposit. 
Warriner v. dltzzelle, 34, 


2. In an action by a guardian of a lunatic to have credited on his 
accounts sums lost to the estate by reason of the failure of the 
banks wherein the guardian had deposited moneys of the estate, 
the burden is on the guardian to prove that the deposit was tem- 
porary pending investment, and that he was not guilty of negli- 
genee in respect thereto. bid. 
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Insane Persons C—rnatinued. 


e Guardians Right ta Commissions, 


1. In an aetion by a vuardian of a Innatie to have eredited on his 


Tnsuzrance. 


account as guardian sums lest to the estate by reason of the failure 
of the bank in which the guardian had deposited monevs of the 
estate, the Gomnuissions which the guardian may retain must be 
passed upon by the clerk after decision of the court on the question 
of whether the guardian is entitled to the alleged credits. Jlarriner 


” 


a, Mizzelle, 3. 


(Surety bonds see Prineipal and Surety. } 


CO Insurance Agents. 


Db Authority 


1, An indenmity company, by letter to its agent. authorized the agent to 


write a freight charge bond for a contractor ouly in the event the 
agent wrote the contract bend for the contractor on the project 
for which the fretght was shipped. The agent. in violation of his 
nutherity contained in the letter, wrote a freight charge bond for the 
contractor The railread company neceptine the bond had pe 
knowledge of the limitation on the agent's authority. The license 
of the indemnity company to do business in this State stated that 
the agent signing the bond for the company was its duly authorized 
vvent (N.C, Cede, 6262, GRSS, 6298, 6302). and the bond wars written 
ena form furnished by the company fer freight charge bonds and 
the company's seal was affixed thereto by the agent: Tfeld. the 
agent had apparent authority to sign the bond for the company. and 
the railroad company was not chargeable with knowledge of the 
veent’s lack of authority, and the granting of the indemnity com- 
pany's motion as of nonsuit on the ground that it was net bound 
by its agent’s unauthorized aet was error. RR. PR. ow Lassiter & Co,, 
40S, 


2, An agent of an indemnity company executed, in behalf of the com- 


3. T 


pany, a freight charge bond for a contractor in violation of a limi- 
tation upon the agent’s autherity to write such bond unless the 
agent also wrote the bond for the principal contreet. The indem- 
nifty company held the agent cut as its general agent, and the bond 
was executed on a form furnished by the company which was filled 
in by the agent, and the egent affixed thereto the indemnity com- 
pany’s corporate seal: Jd/e?ld, in an action on the bond the indem- 
nity company’s motion as of nensnit on the ground that the agent 
was without authority to sign the bend was erroneously granted. 
the rule applicable being that where one of two ilnocent parties 
must suffer loss by the misconduct of a third person, he who first 
reposes confidence in such third person, and makes it possible for 
the loss to oecur, must bear the loss, Jbid., 


he agent and attorney in fact of defendant indemnity company was 
clothed by it with apparent authority to execute the indemnity bond 
in suit. In an action on the bond defendant indemnity company 
moved for nonsuit on the ground that the agent exceeded his 
authority, and contended that the obligee of the bond was charged 
with making inquiry, upon the presentation of the bend by the 
attorney in fact, which would have disclosed his lack of authority 
to execute the bond in suit: J/feld, the contention cannot be sus- 
fained, and the granting of the nonsuit was error, the obligee of the 
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Tnsurance ( l—continwed. 
bond havine determined that the act of the agent was within the 
dvent’s apparent authority, was not required as a matter of law to 
inquire further into the agent’s actual authority. /bid, 
I The Contract in General, 
b Coustruction aud Operation 

1. An ambiguous clause in a pelicy of insurance or in a rider attached 
thereto will be constraed in favor of insured within en reasonable in- 
terpretation of the coutract to ascertain the intent of the parties. 
Hallack uv. Casualty Cao. W909, 


2 A manual of an ipsurance company issued by it to guide its loeal 
ngents as fo rates, which is net made n part of the insurance con- 
traet., WIL not be considered in construing the cantraet as to visks 
covered, fas, Co. ifarrixon-Wright Co,, 661. 


- 
~ 


> Where a policy of insurance ts reasonably suscept ble to two con- 
structions, fhe construction favorable to insured will be adepted, 
the insurer having chosen the lansuage of the poliev.  /btd, 


4, While a policy of insurance will be eonstrued Wherally in favor of 
insured. it cannot be enlarged beyond its plain previstans and rea- 
sonable implications. Lertigton wt. ludenutity Co. TTA. 

f Mortgagee’s Rights Cider Loss Panable Clause, 

1. A standard mortgagee clause ino oa policy of fire insurance creates a 
separate contract between the mortgagee and the insurer to the ex- 
tent, at least, of not betne jiuvelidated, pro tauto or otherwise, by 
any act or omission on the part of the owner or mortgagor which is 
voaknown to the mortgagee. whether done prior or subsequent to the 
issuance ef the policy, Nfochkton vr dus, Co., 438. 


>) Phe faet that a mortgazee pamed in a standard mortyagee clause in 
a policy of tire insurance hypethecutes the mortgage note and 
policy as collateral security for his nete does not ipsy facto render 
the standard mortgagee clause void as to his interest. /bid, 

e Contracts to Lisure 

1. Plaintiff. the purchaser of notes secured by an instrument amounting 
in effect roa chattel merteage on ai natomebile, brought suit on the 
notes, The instrument pod netes stipvlated that there was no 
contemporancois oral agreement between the parties. Defendant 
maker set up the defense that the payee of the nete, at the time of 
the lonn. agreed to Use part of the proceeds to pucehase insurance 
on the automabile, that the payee had fhiled to do so, nud that the 
car had been burned, and that the amount of the less by fire should 
be subtracted from the amount of the nete: ela, in the absence 
of evidence that plaintiff was not a purchaser for value, or that the 
pavee of the note was plaintiff's agent in making the agreement, 
defendant was not entitled fo set up the verbal agreement of the 
payee to purchase the insurance. Barking Corp. cv. Linthicum, 49, 

EF Group Insurance, 
W Relation of Rmploycr and Employee 

1. Emplovee he/d not entitled to recover under group policy for injury 
sustiined after termination of employment. J/offth ow Assurance 
Sacieti, Soo, 
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Insurance F—continwed, 
e Ciassification of Emplonees and Amount of Individual Tisurance, 

1. Employees under a zroup poliey ot insurance Were divided into two 
Classes, in accordance with their position with the conipetiy, a 
higher preminm being deducted from the selaries of the higher 
group and the higher group being ipsured for oa larger umount. 
Dini with Knowledge of the two classes and of the premiums 
of cach, wes promoted from the lower elass to the higher class, 
and the deductions from his selary fer the Insurance correspond- 
lhely Inerestsed, and was thereafter demoted to the lower class, hut 
the emplover centinucd to deduet from his salary the prenitums far 
the higher class. Juat iusurer did not receive sueh overcharee. 
Plaintiff therenfter became disabled under the terms of the proalrey, 
and ivusurer paid him the insurance for the lower class and the 
emplover tendered him the overcharge ef premiums. Plaintiff 
brought this action te recover of the insurer the amount ef iusur- 
nnee for the higher class: /fefd. jnsvrer’s motion «us of nansult was 


me) 


properly allowed, Nore?l? ov. fis, Co.. |i. 
(; Mutual Benefit Societies, 
a Definition 
1. A contract In the form of a life insvrance policy with a mutial 
henefit society. whieh contract stipulates that insured agrees that 
{he society is a Fraternal Benefit Society as defined by CLS. GET, 
Incrt Ievaternal Benefit Contract, and ©. S.. G08, prescribing certain 
limitations upon the designation of Dencticiaries in such contracts 
tpplics. and the contention that the contract is not contrelled fy 
the statute for that the statute applies only to membership benetits 
‘ud not to insurance policies, cannot be sustained. rust Cole, 
Widows Fund. ood, 
f Beneficiaries 
1. An incorporated trust company, authorized by a trust agreement to 
eellect the proceeds of life insurance policies on the life of the 
trustor vpon his death. aud administer the funds for the benefit of 
the children of the trustor’s sisters, with power to advatice mower 
to the trustoi’s administrator to pay taxes, claims. er ctier indehbt- 
edness of the estate. Mav not be named beneficiary tho oa Fraternal 
Benefit Contract on the trustor’s life, the trustee uot being a natural 
person hor a charitable institution as defied by CL S.. G508) and 
heing empowered to use the funds for purposes other than for the 
henetit of the trustor’s kindred. and where the wife ef the trustor 
is named beneficiary In the -rraternal Benefit Contract anc the 
attempted change of beneficiary to the trust comyprny is made with- 
out the consent of the wife. as required by the Dy-laws of the 
society, mado a part of the vontract. for change of beneficiary, the 
trustor’s wife and not the trust company is entitled to the proceeds 
of the Fraternal Benefit Contract. Yrust Coe. t. Widotes’ Fuad, a3, 
Ho Caneellation of Policies. 
a Cancellation by fustiurer 
1. Where a policy has not been canceled in accordance with its previ- 
sions relating thereto. and his net been forfeited by iusured, tie 
refusal of insurers agents to accept premiums thereon will not 
terminate the contract. Westbrook vt. Ins. C0,, 630, 


ee 
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Avoidance of Policy for Misrepresentation or Fraud. 
b Matters Relating to Person Insured 
1. Insurer defended this action on a poliey of Hfe insurance on the 


ground of fraud in that insured made misrepresentations in her 
application in that she stated that she had not been attended by a 
physician within the last five vers, while in fact during such time 
she had gone to the office of a physician and had Leen teld that she 
hed goiter. There was evidence tending to show that insurer’s 
physician examined insured prior to the issuance of the policy, and 
that he found no impairment of her health, and that insured dicd 
from apoplexy. Tnsurer did not resist recovery upon the ground 
of a material misrepresentaticon affecting the risk. “Phe court in- 
structed the jury that the burden was upon insurer to show that 
insured made the false sfatement with intent te deceive insurer's 
ngent, and that insurer, by reason of such false and fraudulent 
nisrep resentation, was indueed to issue the polices to ifs damage: 
Iicld, insurer's exception and assignment of error te the charge 
cannot be sustained. Jfarrison tv. Lis. Co. 487. 


?,) Under the provisions of N.C. Code, G289, all statements in an appli- 


eation for a policy of Jife insurance are deemed representations 
wnd not warranties, and a misrepresentation must be material or 
fraudulent in order to prevent recovery, and whether a misrepre- 
seltation is made with fraudulent intent by insured, or whether it 
is material, so that insurer would not have issued the poli¢yv had 
it known the truth, are erdinarily questions for the jury. /bid. 


lorfeiture of Policy for Breach of Covenants or Cenditions, 
adn General 
t. The policy of life. disability. and accident insurance in this case con- 


tained a clause stipulating that insurer should lave the right te 
inspect the policy and receipt book, and by later cancellation clause 
provided that insurer should have the right te cancel the policy for 
noupayment of premiums, and the right to cancel or reduce the 
disability and accident insurance upon written rotice: Held, in- 
sured's refusal to allow insurer to inspeet the policy would not work 
wv forfeiture of the polley, the clause of the policy relating to in- 
suret's right of inspection not providing for forfeiture for its breach, 
and the law not fayoring forfeitures. Westbrook v. dias. Co., 630. 


Lb Noupayment of Premiums or Assessments 
1. Where the right of plaintiff to recover upon a poliey of life insur- 


ance in which she is named beneficiary is made to depend solely 
Upon whether a premium thereon had been yaid. and plaintuf intro- 
ances jnsurer’s receipt therefor, but insurer intreduces evidence 
that the insured’s check given in payment was worthless and was 
returned to insured upon his written acknowledgment that the 
receipt lad been lost. and plaintiff testifies that the purported 
sfenature of insured to the acknowledgment was not genuine: 
Held, the evidence as to payment was conflicting and raised an 
issue for the jury. and the direction of a verdict in insurers favor 
was orror, Ferrel ve. Lis. Co., o1. 
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evidence that defendant Mutual Fire Tnsurance Association sent 


plaintilf a notice of assessment on his policy which provided, under 
its charter and by-lows, that the poli¢y would be forfeited unless 
the assessment were paid within sixty days, and that about six 
mouths thereafter defendant sent plaintiff notice of an additional 
assessment and included in such notice the past-due assessment, 
the second netice stating that if the total assessment were nof paid 
Within sixty days the policy would be forfeited, together with evi- 
denee that it was defendants custom to mail notices ef past-due 
assessinents with current assessments and reinstate policies upon 
payment of the past-due and current assessments, and that within 
sixty days from receipt of the second notice plaintiff tendered 
payment of both his past-due assessment and his current assess- 
ment, nnd that he had suffered loss by fire within the sixty days 
after receipt of the second notice. is held sufticient to be submitted 
to the jury on the question of defendant's waiver of the forfeiture 
of the policy for nonpayment of the first assessment within the 
time prescribed, and as to whether the policy was in effect at the 
time of the fire. Paramore v. dus. Co, 300. 


CS.. 6557 and 65592, held not applicable to facts in this case, in whieh 


plaintiff seeks to establish a waiver of the forfeiture of his policy 
of fire imsurance for nonpayment of an assessment within the time 
limit prescribed. 74d, 


4, Forfeiture of pcliey for nenpayment of premiums upheld. Nwnunerel 


vu. Woodmen of the World, 861. 


Waiver of Violation of Conditions Working Forfeiture. 
a fvnoiwledge of Agent 
1. Evidence that insurers agent knew at the time of the issuance of a 


fire insurance poliey that the preperty was subject to a priser encum- 
brance is competent in an action on the poliey in which plaintiff's 
plea that insurer waived the provisions of the poliey relating to 
encumbrances, Nfochtan vy fas. Co, 45. 


In the absence of fraud or collusion on the part of the leeal agent of 


insurer, knowledge of the local agent accepting insured’s: ayyliea- 
tion for reinstatement of the policy that insured was then suffertug 
with diabetes, is imputed to insurer and is e waiver of the provi- 
sions of the application for reinstatement signed by insured that he 
had not suffered fram any disease whatseever for the past twelve 
months, and that the truth of the statements in the application was 
mide the basis for reinstatement of the pollev, and the evidence in 
this case was properly submitted to the jury under correct instruc- 
tious from the court. Colson v. Ins. Co,, aS, 


Iixtent of Liability of Insurer, 
d Fire Insurance 
An award of fire loss made in necordance with the terms -ef the 


policy providing for arbitration is presumed valid and must stand, 
in tee absence of fraud, mistake, duress, or other impeaching cir- 
cumstances, Young v. rns, Co., 188. 


An interested appraiser.” who is not qualified to act under an arbi- 
tration Clause in a policy of fire insurance, is one Who is partial, 
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unfair, arbitrary, and dominated by bias and prejudice for or 
against the parties or the property in question, or both. or who has 
some pecuniary interest in the result of the performance of the 
duties of appraiser. Jbdid, 


®. Pvidenee that insurer’s appraiser had previously acted as appraiser 
for insuranee companies is insufficient to show interest. Jbid. 


4, Evidence held insufficient to show interest on part of third appraiser 
or undue influence on him by insurer's appraiser, Jbid. 


e Fees of Aftornens Employed by fusured to Defend Suit 
1. Insurer Rhe7ld liable under policy fer fees of attorneys employed by 


insured to defend suit after insurer's refusal to defend. Jvs. Co. v. 
Tlarrison-Wright Co., G61. 
Mo OProof of Death or Loss, 
C Weairer of Proof 
1. Where insured sends insurer a physician's report in furnishing proof 
of disability within the terms of the policy, and insurer's agent 
writes insured that the company declined the claim on the ground 
that the phvsician’s report failed to show disability within the 
terms of the poliey, the letter constitutes a denial of liability hy 
insurer which waives further proot of disability. Guy uv. Jis. Co., 
IOs 
N Persous Entitled to Proceeds and Exemption of Proceeds from Debts. 
a War Risk Iusurdnce 
1. Where funds from War Risk Insurance have been invested in securi- 
ties by the guardian of an insane veteran, such funds are subject to 
charges for the care and maintenance of the veteran in the State 
Hospital, see. 454, Title 38, World War Veterans’ Act of 1924, not 
applving to investments made with the proceeds af the insurance, 
State Hospital v. Bank, COT, 


P <aActions on Policies. (Right of insured to maintain action against tort 
feasor after payment of loss by insurer see Pleadings J) b 1.) 
a Right of Action, Pleadings, and Parties 
1. Where a poliey of insurance is subsisting and effective, the policy not 
having been forfeited or canceled, insured may bot maintain an 
auction to recover premiums paid on the coutract. Westbrook or, 
fis, Co., 630. 
R <Accident and Health Insurance. 
@ Disability Clauses (Waiver of proof of disability see hereunder MI e.) 
1. Where, in an action by insured to recover an annuel premium jaid 
under protest upon the ground that payment of the premiwm wis 
waived under the disability clause of the policy, the parties agree 
that the court should find the facts, and the court finds that insured 
wes disabled within the terms of the poliey, and enters judgment 
for insured, but it does not appear from the findings when insurer 
received due proof of such disability, or that such disability had 
then existed for not less than sixty days, as required by the policy, 
the findings do not supporr the judyment, and the cnse will be re- 
manded for further proceedings, Wyehe wv. das, Ca, 45. 
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Insurance R C—continued. 

~. In this action on a disability clause in a policy of life insurance 
Which provided for benefits to insured if he should become perma- 
nhently and totally disabled to pursue any oecupation for wages or 
profit, all the evidence tended to show that Insured, although his 
health was greatly impaired by a progressive disease subsequently 
causing his death, continued to work regularly and cContiInuoUsLY 
While the policy was in force and after its termination, and was 
paid wages by his employer regularly during this period:  /Teld, 
the evidence failed to show total disability of insured while the 
policy was in force. and insurer's metion as of nonsiwit was pLrop- 
erly allowed. Jill ve Ins. Co., 166. 


Oo. A physician's statement as to the condition of insured is not conclu- 
sive on the question of insured’s disability within the terms of the 
policy. Guy ov. fis, Co,, 278, 


4. Where a disability Clause in a policy of insuranee provides for 
benelits to imsured upon proof of total and permanent disability, 
and that such disability lind continued for six mouths, under plain 
terms of the policy, disability as defined by the policy must exist 
for the six-months period before liability attaches to insurer, and 
where the insurance is not kept in force by the payment of. pre- 
miums for six months after insured sustained such disability, in- 
sured’s action on the disability clause is properly nonsuited. Johu- 
son v. Lus, CO., 312. 


0. Testimony that insured was rendered wholly disabled by disease 
from following any occupation for remuneration or protit held 
sufficient to take the case to the jury in this action on a disability 
clause in a policy of Hfe insurance, although the testimony of other 
Witllesses was in sharp conflict. Gennett vr, Tus. Co., 640. 


G. An incurable disease requiring careful and close observation of a 
physician, and requiring that the patient refrain from the ordi- 
nary exactions of a fixed employment, is field to haye been within 
the contemplation of the parties as a permanent and total dis- 
ability at the time the policies sued on were executed. Ibid, 


7. Attending school is not pursuing an cecupation for remuneration or 
profit as a matter of law. Jbid, 


S Liability and Property Damage Insurance. (Surety Bonds see Princi- 
pal and Surety.) 
a Rishs Covered 

1. The policy of insurance in suit indemnified insured against loss from 
ability imposed by law for personal injuries inflicted while the 

car was being driven by the owner or by an adult with the owner's 
permission, and an endorsement in the policy provided insurance for 
damage to the car from accidental collision, with 850 deductible 
feature, “subject to all the terms” of the policy: Held. the provi- 

Siow in fhe personal-injury clause limiting liability to injuries sus- 
tained while the car was being driven by the owner or an adult 
authorized by him does not apply to the collision-damage endorse- 

ment, the collision-damage endorsement not containing a limitation 

to this effect and the phrase “subject to all terms” of the policy 
being too indefinite to bring the limitation within its terms, and the 


9; 
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policy is held to cover damage to the car by ace:dental collision 
while it was being driven by the owner’s chauffeur against the 
owner's orders for the chauffeur’s personal pleasure. Hallock v. 
Ins, Co., 195. 


2, Damage to an automobile resulting when it was being driven around 


a sharp curve and failed to make the turn, ran off the road, down 
a bank and into some bottom land at the foot of the bank, upset- 
ting the car and turning it over on its side, is held damage by 
collision within the meaning of a policy of collisiou-damage insur- 
ance providing insuranee, with 850 deductible feature, for damage 
to the car by “accidental collision with another object, either 
moving or stationary, including upsets.” Jbid. 


> Property damage insurance in this case reid to include damage to 


property from blasting, though policy excluded “explosions.” Js. 
Co. v. Harrison-Wright Co., 661. 


. Plaintiff municipality was covered by a policy of indemnity insur- 


anee against injuries to third persons during the progress of busi- 
ness operations of the municipality in connection with its water- 
works and other municipal activities. A third person was injured 
when he stepped on a storm sewer near a sidewalk in the city, and 
the city paid him damuges under a consent judgment, and sought 
to recover the amount thereof from the insurer. There was no 
evidence that at the time of the accident the city was engaged in 
any business operations at the storm sewer: Held, the injury was 
not covered by the policy, maintenance cf equipment and struc- 
tures of the city not being covered by the policy, either by express 
langunge or by reascnable impheation. Lerington vu. fiudentnity 
Co, TTr4. 


» Insurer in a policy of indemnity insurance was advised by insured 


of an action for personal injury brought against iusured. Insurer 
requested and obtained an extension ef time for filing answer, hut 
thereafter denied lability under the policy, and insured defended 
the suit and thereafter entered a consent judgment therein: Jd7eld, 
the request for an extension of time did not bind insurer to the 
pavinent of the judgement rendered against insured, insurer uct 
being a party to the suit, and the request for extension of time 
having been made on behalf of insured. bid. 


Judgments, 


Il 


Lien, 
a Attachment of Lien 
1. A judgment for a fine, duly docketed, constitutes a lien cn the real 


estate of defendant, C. 8... 4655, which lien attaches immediately 
upon the docketing of the judgment, C. S., G14. Osborne v. Board 
of Education, 508. 


d Life of Lien 
J An actien on a judgment must be brought within ten years from its 


rendition and doeketing or the lien of the judgment against the 
lands of the judgement debter is lest, C. S., 497, but transfer of the 
lands by the judgment debtor does not release the land of the Hen. 
Osborne v. Board of Education, 508. 
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2, Where a judgment for a fine is rendered against a defendant residing 
in this State, and who remains in the State several months after 
the rendition and docketing of the judgment, the fact that there- 
after the defendant left the State will not prevent the loss of the 
judgment licn by the lapse of ten vears after the rendition and 
docketing of the Judgment aS against a purchaser of the land from 
the judgement debtor, C. S.. 487, no execution on the judgment hay- 
ing been completed within the ten-year period, and the land haying 
been subject to sale under execution continuously since the rendition 
and doeketing of the Judement. Ibid. 

Attack and Setting Aside. 

b For Surprise or Excusable Neglect 

1. Where, upon a motion to set aside a judgment for surprise and ex- 
cusable neglect, C. &., 600, on the ground that the judgment was a 
consent Judgment and was signed by movant’s attorney without 
authority, and a motion to set aside the consent judgment for such 
want of authority by movant’s attorney, the court finds, upon evi- 
dence by affidavits, that the attorney was duly authorized to sign 
the judgment for movant, the finding is conclusive on the Supreme 
Court upon appeal, Art. TV, sec. S$, and the order refusing the 
motions will be upheld. Adsfon vo. AW. AR. 1714. 


v 


2. After appeal from an order of the clerk refusing to set aside a jude- 
ment for surprise and exenseble neglect it is too late for movant 
to request the clerk to find the facts upon which he bases his order, 
lbid. 


» Where no evidence appears in the case on appeal from an order 
setting aside a judgment for surprise and excusable neglect under 
(.oS., GOO, If will be presumed that the findings of fact are based 
upon sufficient evidence in the absence of exceptions to the findings. 
and the erder will be affirmed where the findings sustain the court's 
holding that movants have shown excusable neglect and meritorious 
defense. As to whether the pleadings, judgment scught to be set 
aside, and the record incident thereto, and the motion and affidavit 
of Movants may be treated as evidence, quarc? RNadeher v. Royal 
Pines Park, 209. 


~ 


Operation of Judgments as Bar to Subsequent Action, 
a Judgnreits as of Nowsuit 
1. Wvidence in this action ke7d not substantially identical with evidence 
in former action nonsuited, and dismissal on plea of res judicata 


‘\=— 


was error, Jones v. BagiceH, 378. 

>. Judgment dismissing an action instituted after judgment of nonsuit 
in 2 prior action between the same parties is properly allowed 
upon the plea of res judicate where it appears that the allegations 
and evideuce in both actious are substantially identieal, and that 
the only variance is that the allegations and evidence in the second 
aetion are more elaborate and cumulative. Broren vu. Johnson, soz. 


b Matters Conchided 
1, Where, upon a plea of estoppel by judgment, the trial court finds that 
the allegations and evidence in the second action instituted by plain- 
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tiff after his majority are substantially identical with the allega- 
tions and evidence in the former action aguinst the same defendant 
brought by plaintiff through his next friend Quaring plaintiff's 
Ininority, and the findings of the court are supported by the plead- 
ings and evidence in the former trial introduced in evidence in the 
second trial, Judgment dismissing the second acticn upon the plea 
of estoppel will be affirined. Ferguson v. Spinning Co, 496. 


Judgments To b 





f Plea of Res Judicata, Procedure and Determination of Pica 


1. The refusal of na motion to dismiss an action on the plea of res judi- 
cata will be affirmed on appeal where no facts as to the identity of 
the actions are found by the trial court and none appear from an 
inspection of the reeord. Buchanan v. Oglesby. 149. 


MoO Conclusiveness of Adjudication. 
b Persons Concluded 


1, A judgment in plaintiff's favor against several defendants, and the 
recitius therein of the Hability of each of the defencants to plaintiff, 
is conclusive as between the plaintiff and the defendants, but is not 
conclusive as to the respective liability of the several defendants 
among themselves, unless the HMability among themselves is drawn 
in issue and determined in the action. Stanley ve. Parker, 159. 


2) Judgment against endorsers on nete reciting that defendants had paid 
plaintiff the amount ef the note in satisfaction of their joint lia- 
bility he/d not to preclude one defendant from showing by parol evi- 
dence that other defendant had agreed to pay more than one-half 
the judgment in so far as it affected the liability of defendants 
among themselves. Jdid. 


Judicial Sales. 
A Nature of Remedy and Conduct of Sales. 
ain General 


J. A Comuissioner appointed by the court to sell lands and distribute 
the preeceds in accordance with the order of the court is In a certain 
sense an officer of the court to perform the specific acts specified in 
the order, and he is not an attorney for either party to the suit. and 
the relationship of attorney and client existing between him and one 
of the parties prior to his appointment is terminated by the appoint- 
ment, since he must then act in accordance with che orders of the 
court, and can no longer act in accordance with private contract. 
Peal v. Martin, 106. 


2. A commissioner appointed by the court to sell lands and disburse the 
preceeds according to law is not a trustee in the general meaning 
of that term, nor an agent either of the court or the parties to the 
suit. NS. ov. Ray, 642. 

b Confirmation 

1. A judgement confirming a snle of land by a commissioner appointed 
hy the court which is entered out of the county under a misappre- 
hension of the agreement of the parties is properly set aside upon 
motion in the cause made before another judge of the Superior 
Court, since a judge has no authority to hear a cause or make an 
order substantially affeeting the rights of the parties outside the 
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Judicial Sales A b—continued. 
county in which the action is pending, unless authorized by statute 
or agreement of the parties. Broten v. VWitchell, 182. 


e Rights and Remedies of Distributeces 
J. Cause of action accrues to distributces upon commissioner's failure 
to distribute funds in accordance with order of court. Peal v. 
Martin, 106. 
Jury. 
© Right to Trial by Jury. 
a iin General 
1. Right to a jury trial is guaranteed by our Constitution, Art. I, see. 19, 
and where the parties do not consent to trial by the court. the court 
may not determine, prior to the introduction of evidence, an issue 
of fact joined by the pleadings. Jfershey Corp. vu. RoR. 122. 


Justices of the Peace. 
ID Proceedings in Civil Actions. (Jurisdiction in summary ejectment see 
Icjectment B a.) 
a Pleadings 
1. In proceedings before a justice of the peace oral pleadings are per- 
missible. CC. 8., 1500, Rule GG. Building & Loan Asso, v. Joore, 515. 
Laborers’ and Materialinen’s Liens. 
BB Proceedings to Perfect. 
eC Notice of Lien of Laborers and Sub-Coutractors 
J. Persons einploved by an agent of the principal contractor to perform 
certain work on the premises may not recover of the owner for the 
value of such Jabor merely upon a showing that they performed 
the work nnd that the owner veceived the benefit thereof. Cl &., 
M407. Price te. Gas Co. TOG, 
CS Operation and Effect. 
b Nature of Lien and Privrities 
1. Where a material furnisher gives notice to the owner of his claim. 
and there is a sufficient sum due or to become due by the owner 
to the contractor under the terms of the contract to pay such claim, 
it ix the duty of the owner to retain out of the tunds due or to 
become due to the contractor ea sum sufficient te pay the material- 
main fhe amount due the centractor by the owner being considered 
a trust fund for the material furnishers giving voetice for the pur- 
pese of enabling the materialmen to sue to have the fund so applied, 
and to attain a pro rate distribution of the fund to the material- 
men. Briggs & Sens v. Aen, 10. 
2. Netice of materialman to bank owner does not entitle muaterialman 
to preference upon bank's insolvency. Lbid, 
Landlord and Tenant. 
C Title of Landlord. (Stinmary ejectment see Ijectment DB.) 
bo fistoppel of Tenant to Deny Landlords Title 
1. Upon the foreclosure of a mortgage on plaintiff's land an officer of 
defendant bank, the mortgagee, bid in the preperty, and later con- 
veyed the property to the bank, Thereafter the mortgagers pro- 
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Landlord and Tenant C b—continued. 
cured the bank to lease the property to a third person for their 
benefit, and later procured the bank to lease the property to them 
and entered a consent judgment in which they admitted that the 
title to the land was in the bank, and acknowledged that their only 
claim to the land was under their lease: feild, the mortgagors are 
estopped by their conduct from attacking the title of the bank on 
the ground that in effect the bank bought the propevty at the fore- 
closure sale of ifs own mortgage, the title of a mortzagee bidding in 
the property at lis own sale being voidable and not void, and the 
mortgagors, by their conduct, having confirmed avd ratified the 
bank's title. Shuford v. Bank, 428. 

Libel and Slander, 

ID Actions. 
e Wridence 
1, While evidence of secondary publications of an alleged slander are 

ndmissible on the issue of damages when such secondary publica- 
tions are the natural, probable, and foreseeable consequences of the 
oviginil slander sued on, the evidence of subsequent defamatory 
statements made by others was erroneously admitted in this case 
for that it appeared the subseguent statements were not repetitions 
or secondary publications of the original slander which was the 
basis of the cause of action. NSicison tv. Pueking Ca,, Gt, 

Licenses. (See Taxation A ec; Bc; Municipal Corporations Is. b.) 

Limitation of Actions. 

A Statute of Limitations. (Charter provisions requiring retice and claim 
for damages see Municipal Corporations J b; life of judgment Hen 
seo Judgments H d; time for filing claim for injuries sce Master and 
Servant BL’ c,) 

b Actions Barred in Tivo Years 
1. An action to recover the statutory penalty for usury, C, S., 2806, is 
barred after the lapse of two vears from the accrual of the cause 
of action in the absence of disability or nonresidenee affecting the 
running of the statute. C. S8., 442 (2). Smith ve. Finance Co., det. 
e Actions Barred th Three Years 
1. Defendant had possession of a chattel purchased by her under a 
promisscry note and conditional sale contract sot under seal. 
Plaintiff, the owner of the conditional sale contract, instituted claim 
and delivery proceedings for the possession of the chattel for sale 
under the ferms of the contract. Defendant pleaded the three-vear 
statute of Hmitations, and plaintiff admitted that there had been 
no uew promise or payment on the purchase price for cver three 
years prior to the institution of the action: J7feld, the three-year 
statute of limitations, C. S., 441 (1), (4), barred the ancillary 
remedy of claim and delivery, C. S., $80, action on the note being 
also barred by the statute. Piane Co, v. Loven, OG. 


* An neuion cn a note under seal against a surety thereon is barred 
after the lapse of three years from the maturity of the note, or after 
three years from the expiration of an extension of time for payment 
binding on the surety, C. S., 441 (1). Davis v. Alexander, 417. 
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Limitation of Actions—confinued, 
B Computation of Pericd of Limitation. 
a Accrual of Right of Action 
1, A cause of action aecrues and the statute of Hmitations begins to 
run whenever a party beeomes Hable to an action, if at such time 
the demanding party is wader no disability. Pealov. Iartin, 106. 


9) A cause ef action for breach of a contract to devise or for the valne 
ef services rendered in reliance upon such agreement accrues upen 
default. which mnay arise from abandonment or anticipatory breech, 
but wiieh usually arises upon failure to make testamentary pro- 
vision as promiscd. Lipe or. Prust Co, TOA. 

&b Demand, Notice, and Fraud 

1. Persons entitled to funds derived from the sale of land by a com- 
missioner appointed by the caurt brought action against the admin- 
istratrix of the commiissiouver to recover the funds, the commissioner 
having failed to distribute the funds in acecerdance with the order: 
Held, plaintiff's contention that woon the commissioner's failure to 
tile a report and final account with the clerk the cause of action 
did net accrue wntil demand upon the commissioner or his acdmin- 
istrator is untenable, since the order did net direct the commis- 
sfoner to file such report. and if the statutes, C. S.. 765, 3246, ap- 
plied, the law made demand fer the disbursement of the funds, and 
plaintiff had notice cf such failure upon the expiration of the ten 
days therein preseribed for the filing of a report, or the sixty days 
therein prescribed for the filing of the account. Peal vc. Martin, 106, 


29 A enuse of action for reformation of an instrument for frawd or mis- 
tike accrues when the fraud or mistake is discavered, or when it 
should have been diseovered in the exereise of due diligence. 


On 


Jfoore v. Casualty Co,, 435, 


“y5 


—_~ 
- 


Bonds securing county funds on deposit in a bank contained a clause 
stipulating in unequivocal terms that fhe bonds showld not cover 
county funds represented by certificates of deposit. The county 
treasurer brought suit on the bonds to recover funds of the county 
on xeneral deposit and funds represented by certificates of deposit, 
and sought to lave the bonds reformed by clintinating the clause 
exempting ecrtificates of deposit because of the mutual mistake of 
the purties. Defendant surety company pleaded the three-vear 
statute of limitations, C. 8., 441 (9), it appearing that the action 
wus begun seme five vears after the delivery of the bonds. Plain- 
tiff wlleged in his reply that the clause exempting certificates of 
deposit was not discovered until after the failure of the bank in 
which the county funds were deposited: Held, the actual time of 
the discovery of the alleged mistake is not determinative, but the 
cause of action for reformation of the bonds accrued when the mis- 
take should have been discovered by plaintiff in the exereise of due 
diligence, and plaintiff being an educated man, and there being no 
evidence of any effort to conceal the plain language cf the bonds or 
to prevent plaintiff from reading them, plaintiffs cause of action 
was barred by the statute. Jbid. 

e Fiduciary Relationships 
1. Where a commissioner appointed in a civil action is ordered to sell 

land and distribute the proceeds as specifically directed, and after 
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sale by the commissioner an crder is entered directing him to forth- 
with execute a deed to the highest bidder at the sale upon the pay- 
ment of the purchase price, and to distribute the funds as specified, 
a cause of action accrues in favor of the persons entitled to receive 
the funds against the commissioner for money had and received, 
and the commissioner not being in a fiduciary relationship with 
such persons, and they being under no disability, their right of 
action against the commissioner is barred after the lapse of three 
years, Peal wv. Martin, 106. 


€ Absence and Nonuresidciuce 
1. The nonresidence of a foreign corporation will not prevent the run- 


ning of the statute of limitations in its favor where constantly from 
the accrual of the cause of action it might have been served with 
summons under the provisions of C. 8., 1187. Smith wv. Finance 
Co., 367. 


g Institution of Action 
1. Defendant surety company issued its bonds securing county funds on 


deposit in a bank. Upon the loss of the funds through the in- 
solvency of the bank, suit was instituted on the bonds. Part of the 
county funds were on general deposit and part were represented by 
certificates of deposit, and defendant surety company sect up the 
defense that the bonds contained a clause which provided that 
funds represented by certificates of deposit should not be covered 
by the bonds. Thereafter plaintiff was allowed to amend his com- 
plaint so as to allege that the clause exempting certificates of 
deposit was inserted through the mutual mistake of the parties 
and that the clause should be eliminated therefrom: Held, suit 
for reformation of the bonds was instituted as of the date of the 
amendment of the complaint. Moore v. Casualty Co., 483. 


Matters Affecting Waiver of Plea and Estoppel. 
a Partial Payment 
1. While payment of interest on a note by the maker will not ordinarily 


affect the running of the statute of limitations in favor of the 
endorsers, where the endorsers agree upon the face of the note to 
remain bound notwithstanding extensions of time granted the 
maker, and the maker pays interest for definite periods for exten- 
sions to dates certain, the statute does not begin to run in favor 
of the endorsers until after the maturity date under the last exten- 
Sion agreement, although the endorsers were ignorant of payments 
of interest by the maker and extensions of time granted him, and 
refused to sign a renewal note upon the original maturity date of 
the note. Bank v. Hessee, 71. 


2. Where more than three years elapse after the maturity of a note, 


and no notice of nonpayment is given the endorsers, and all pay- 
ments on the note are made by the maker thereof, and there is no 
waiver of notice on the face of the note, the endorsers’ plea of the 
statute of limitations is a complete defense to their liability 
thereon. Waddell v. Hood, Comr., 250. 
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3. After the statute of limitations has barred the right of action by the 
pavee of a negotiable note against the surety thereon, payment on 
the note by the maker thereof operates as a renewal only as to 
the maker, and does not repeal the bar of the statute as to the 
surety. C.S8., 417. Davis v. Alerander, 417. 


E Pleading, Evidence, and Trial. 
c Evidence and Burden of Proof 
1. Upon the plea of the statute of limitations the burden is on plaintiff 
to show that his claim is not barred. Savage v. Currin, 222; Davis 
a. Alerander, 417. 


2, Where plaintiff resists defendant's plea of the statute of limitations 
solely on the ground that defendant lett the State prior to three 
vears froin the acerual of the cause of action, and defendant denies 
the allegation of nonresidence, in the absence of evidence by plain- 
tiff in support of the allegation of nonresidence, defendant's motion 
as of nonsuit is properly allowed. Savage v. Currin, 222. 

Malicious Prosecution. 
A Right of Action and Defelses. 
ec Probable Cause 

1. Plaintiff was convicted in the recorder's court of Jareeny. On appeal 
to the Superior Court a volle prosequi was entered. Plaintiff then 
instituted this action for malicious prosecution in the Superior 
Court against the prosecuting witness in the criminal action, and 
introduced plenary evidenee that the conviction in the recorder’s 
court was obtained by fraud upon false and perjured testimony 
secured by threats and promises of reward: Held, the conviction 
in the recorder’s court was not conclusive evidence of probable 
‘ause, and the question of whether defendant had probable cause 
to believe plaintiff guilty of the larceny as charged in the warrant 
sworn out by defendant was properly submitted to the jury under 
correct instructions from the court, and testimony of a witness 
tending to show that the witness’ testimony in the trial in the 
recorder’s court was procured by intimidation is competent. Joore 
a. Winfield, TOT. 

Mandamus. 
A Nature and Ground of Reinedy. 
b Performance of Legal Duty 

1. A writ of mandamus can confer no new authority, but the writ Hes 
only to compel the performance of an existing ministerial duty by 
a party having a clear legal right to demand its performance. 
John v. Allen, 520. 

Master and Servant. (Employer's lability for employees negligent driving 
see Automobiles D b; group insurance see Insurance F.) 
A The relation. 
a Creation and E.cistenee 

1. The trial of the issues relating to the establishment and breach of the 
contract of employment sued on held without error in this case. 
Dotson v. Guano Co., 685. 
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db Distinetion Beticeen This and Other Relations 


1. Where a contract of employment is in writing and is unambiguous 
it is a question of law for the court whether the employee is an 
nvgent or an independent contractor. Construction Co, vc. Holding 
Corp., 1. 


2. In determining whether a contract of employment constitutes the em- 
ployee an agent or an independent contractor, the terms used in 
the contract to designate the parties are not controlling, but the 
question must be determined by the intent of the instrument and 
the meaning of the terms used, the employee being in independent 
eontractor if the owner has no interest in the performance of the 
eontract, but only in the finished product. Jbid. 


3. Where the contract for the erection of a building expresses a nominal 
consideration given by the builder and the further consideration of 
“services to be rendered” by him, and the owner agiees to pay the 
builder a ‘“‘fee for services,” and tie contract proviles that if the 
building should cost less than estimated the saving should be 
divided between the owner and builder up to a certain sum, and that 
if the owner should retain any savings in excess of the sum stipu- 
hited, and that the owner should reimburse the builder monthly 
for all moneys expended for pay rolls, materials, ote, is held to 
ccustitute the builder an agent of the owner in the construction of 
the building and not an independent contractor, ageney being im- 
plied by the use of the terms “fee” and “services to be rendered,” 
and the owner retaining some interest in and control over the cost 
ef the building, and certain contradictory ferms used in the specifi- 
ecntious do not alter this result, the contract of employment specify- 
ing that the owner sheuld so pay for materials notwithstanding 
stipulations in the specifications to the contrary, /bid. 


gq Breach of Contract of Employment 

1, Plaintiff declared upon a contract of employment, based upon suffi- 
cient consideration, under which defendant agreed to continue to 
sive plaintiff employment for life cr so long as ke was able to 
perform same, of the kind and character he was performing at the 
time of the execution of the contract. Defendant promoted plaintiff 
from time to time with increased compensation, but t-ereafter dis: 
charged plaintiff: Held, in plaintiff's action for breach of the con- 
tract, under the evidence the damages should have Seen limited to 
and based upon the rate of compensation paid for the kind and 
character cf the work plaintiff was performing at the time the con- 
tract was executed, and the rule that a contract will be construed 
in connection with the practical interpretation given thereto by the 
parties has no appheation to the case. Dotson v. Guano Co., 635. 


EF Workmen's Compensation Act. 
a Nature, Construction, and Application 

1. A worker employed by a city under a contract stipulating the wages 
to be received by the worker is an employee of the city within the 
menning of the Compensation Act, and the fact that the city obtains 
the money to pay the wages from the Reconstruction Finance Cor- 
poration is immaterial on the question of the relationship between 
the worker and the city. N. C. Code, 8081 (i). Alayze v. Forest 
City, 168. 
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2. A workman ina cotten mill paid by the piece or quantity of the work 
performed by him is an employee of the mill within the intent of 
the North Carolina Workmen's Compensation <Aet. Morgan v. 
Cloth Jills, 317. 

3. Plaintiff brought action in the Superior Court alleging that as a 
result of being required to move heavy objects in the performance 
of his work over a period of years plaintiffs health had been shat- 
tered, and that defendant had negligently ordered plaintiff to move 
the heavy cbhjeets without furnishing plaintiff sufficient help to do 
the work. Defendant demurred upon the ground that the action 
was Within the exclusive jurisdiction of the Industrial Commission : 
iTeld, the demurrer was properly sustained, injuries to emplovecs 
by aceident in the course of thetr employment being compensable 
Whether from active negligence cr not. and sickness or physical 
breakdown produced solely by negligence not being per se an “oecu- 


pational disease.” Johnson v. Mughes, odd. 


4, There was no evidence at the hearing of this proceeding by the 
North Carolina Tndustrial Commission tending to show that the 
death of plaintiff's lusband, A. G. Morrow, was the result of an 
injury by accident, or was the result of an occupational disease. 
For this reason, the award of the Commission denying compensa- 
tion to the plaintiff in this proceeding was property affirmed by the 
judge of the Superior Court. Jforreiw a Beploration Co. ST5. 


b Tnjurics Compensable 

1. In this hearing before the Industrial Commission there was evidence 
that the deceased employee was a piece worker in the employer's 
cotton mill, and was required to report for work at the mill at six 
o'clock in the morning. at which time he was given work if any was 
available, or told when to report back for work later in the dav; 
that on the morning of the accident the employce reported for 
work at the usual time, and was told to return at cleven or twelve 
ocloek: that he said he would go home and come back: and that 
shortly thereafter he was found unconscious near a platform at an 
entrance cf the mill with indications that he had slipped on some 
ice or stumbled over some hunber or a hand truck on the unlighted 
platform and had fallen to the frozen ground, fracturing his skull, 
which injury caused his death: Jdfe/d, the evidence was sufficient 
to sustain the finding of the Industrial Comission thet the cim- 
plovee’s death resulted from an accident arising out of and in the 
course of his employment. Jfergan ev. Cloth Jfills, G17. 


2, There was evidence in this case tending to show that claimant, while 
performing the duties of his employment, was corrected by his 
foreman, and that another emplovee, not on duty at the time and 
whose place of work was some distance away. and who was intoxi- 
cated at the time. thereupon abused claimant and hit chaimant with 
a hammer, that claimant ran away, but returned later to work, and 
that after his return to work the intoxicated fellow employee again 
got atter him, and claimant, in attempting to get away, fell and 
broke his leg, and that not until then did the foreman grab the 
intoxicated employee and force him to desist: J7eld, the evidence 
was sufficient to support the finding of the Industrial Commission 
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Master and Servant F b—contiiued. 
that there was a causal connection between claimant's employment 
and the injury and its tinding that the injury resulted from accident 
arising out of and in the course of claimant’s employment. Wilson 
v. Boud & Goforth, Inc., 344. 


8. Claimant was driving a truck in the course of his employment and, 
while passing a group of beys playing baseball, the baseball struck 
the windshield and a piece of glass from the windshield struck 
claimant in the eve, resulting in the injury: Held, the injury 
resulted from accident arising out of and in the course of the em- 
Wovment. Perkins vt. Sprott, 462. 

4, Each of the antecedent elements of an injury by accident. which 
arises out of and in the course of employment, is lecessary to an 
award of compensation under the Workmen's Compensation Act. 
Hoimes v. Brown Co., TSd. 


e Filing of Claim 
1. Claimant sustained an injury by accident arising out of and in the 
course of his employment, but no claim for compensation was filed 
with the Industrial Commission for more than twelve months after 
the injury, N. C. Code, SOS1 (ff). Claimant testified that within 
the twelve months period he inquired of his superintendent several 
times as te eompensation, and was told on one occasion that his 
“wives were going ons and that he relied upon the foreman’s 
statement. The evidenee disclosed that he received no wages or 
compensation for over twelve months after the injury: Held, the 
facts do not bring the case within the principle of equitable cestop- 
pel, there being no request by defendant that claimant delay the 
pursuit of his rights. nor was there an express or implied agree- 
ment not to plead the statute. and claimant's right to compensation 
was barred by N. C, Code, S081 (ff). Whether N. C, Code, S081 
(ff), is a statute of imitations or condition precedcut to the right 
to recover compensation which cannot be waived by the parties, 
quare? Wilson v. Clement Co., d41. 
g Persons Eutitled to Payment 
1. An illegitimate child, born after the death of its father, who before 
his death had acknowledged his paternity of the child, is a depend- 
ent of its deceased father within the provisions of the North 
Carolinn Workmen's Compensation Act, and such child is entitled to 
share with children of its deceased father who were born of his 
Marriage to their mother, from whom their father had been divoreed 
prior to his death, in compensation awarded under the act to his 
dependents. N. C. Code, SOS1 (uu), SOSL (i). Lippard v. Erpress 
Co., 507. 
h Amount of Compensation or Arcard 
1. The amount allowed by the Industrial Commission for serious facial 
or head distigurement is to be included with other amounts allowed 
an injured employee in determining the total compeusation allowed 
such employee, which in no case may exceed six thousand dollars. 
N. C. Code, SOS1T (kk), SOSL (mm), SOST (ww), -lrp v. Wood & Co., 
41, 
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Mechanics’ Liens. (See Laborers’ and Materialmen’s Liens.) 
Mortgages. (Rights of mortgagee in proceeds of fire insurance policy see 
Insurance Ic f.) 
C Construction and Operation. 


b Parties and Debts Secured and Parties Liable (Upon transfer of title 
or equity see hereunder F.) 

1. Where both the husband and wife sign and deliver a note and deed 
of trust securing seme it is iminaterial which ef them holds title 
to the lands, and upon the return of a temporary restraining order 
in a snit to set aside foreclosure of the deed of trust, an exception 
to the court’s refusal to find which held title will not be sustained, 
Whitford w Bank, 229. 


e Lien and Priority 

1. Where plrintiff in ejectment claims title as purchaser at the fore- 
closure sale of a registered deed of trust against the property, 
defondant’s subsequently registered contract of conveyance from 
the mortgagor is properly excluded from evidence, plaintift'’s prior 
recistered deed of trust being notice to the world. Biggs tv. Owen- 
dine, GOL, 

2.) Where the record discloses that a purchase-money mortgage ant 
nother mortgage given to ancther party to secure the cash pry- 
ment required by the grantor for the land were filed for registra- 
tion at the same instant of titne, neither mortgage hag priority over 
the other, but both constitute a first Hen on the land, ©. 8., 3061, 
and fact that one necessarily appeared before the other on the 
index of the day's transactions dees not alter this result, since the 
record fails to show that the mortgages were not indexed at the 
same time. Jived, Com. vr. Landreth, O21. 

FEF Transfer of Equity of Redemption. 
a Liability of Alortgagor After Transfer 

1. The liability of the maker of a mortgage note to the payee thereof is 
not changed from that of principal to that of guarantor by the fact 
that the maker transfers his equity in the preperty to a third 
person who assumes the debt and the payee accepts from such third 
person partial payments on the note and extends the time of pay- 
ment without the maker's knowledge. Bank wv. Carson, 495, 


b Rights and Liability of Purchaser of Equity 

1. Where the grantee in a deed, by valid contraet therein, personally 
assumes the payment of a prior mortgage debt against the Jands, 
which contract is accepted or relied upon by the mortgagee, as be- 
tween themselves and the makers of the mortgage note, the grantce 
becomes the principal debtor, and a discharge of the makers of the 
mortgage notes by the mortgagee will not release the grantee of 
liability to the mortgagee on the debt assumption contract. Bank 
v. Randolph, 241. 

» Transferee of equity Hiable for the debt held not party to contract 
to refinance first mortgage made by second mortgagee with holder 
of first mortgage notes. Land Co. v. Realty Co., 458. 
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Master and Servant F—continued, 
i Appeals 


1. 


The statutes regulating appeals from a justice of the peace are appli- 
cable and control in appeals from the Industrial Commission to the 
Superior Court, N.C. Code, SOSL (ppp), failiag to provide the pro- 
cedure for such appeals, Higdon «+. Light Co., 89. 


2. A carbon copy of a letter written by the secretary of the Industrial 


D 


Commission to the attorneys for uppellant relating to the appeal. 
Which carbon copy is sent by the secretary of the Industrial Com- 
mission to the attorneys for appellee, is not sufficient notice to 
appellee of an appeal from an award of the Industrial Commission, 
appeals from the Industrial Commission, N. C. Code, S081 (ppp). 
being governed by the statutes regulating appeals from a justice of 
the peace, and sueh notice being insufficient under the statutes ap- 
plicable, C. S., 1080, 1581, the appeal was properly dismissed in the 
Superior Court. Jbvid, 

The finding of the Industrial Commission that claimant is an em- 
plovee of defendant employer is conclusive on appeal when sup- 
ported by evidence. Jfayze v. Forest City, 163. 


. The award of the Industrial Comnission is conclusive on appeal as to 


all questions of fact involyed in the proceeding and determined by 
the Commission, and the jurisdiction of the Superior Court is 
limited to questions of law only, N. C. Code, SOS1 (ppp). Byrd 
ve. Lumber Co, 205, 


While the Compensiution Act contains no express provision authoriz- 
ing the Superior Court, upon appeal from an award of the Indus- 
trial Commission, to remand the case to the Commission for a 
rehearing on the ground of newly discovered evidence, the Superior 
Court has the discretionary power to do so in proper instances. 
Ibid. 


The findings of fact of the Industrial Commission are conclusive on 
the courts when supported by any sufficient evidence. organ v. 
Cloth Jills, 817; Wilson v. Boyd & Goforth, Lic, 34. 


On appeal from an award of the Industrial Conimission, the Superior 
Court may review all the evidence to determine whether any evi- 
denee tends to support the Commission's findings. Jforgan v. Cloth 
Afills, 817. 

Where all the facts are admitted and the Tndustrial Commission 
denies compensation on the facts as a matter of law, the Superior 
Court, on appeal, has jurisdiction to reverse the Industrial Com- 
mission and remand the cause. Perkins v. Sprott, 462. 


The Industrial Commission found upon competent supporting evi- 
dence that claimant’s injury did not arise out of his employment, 
Upon appeal the Superior Court interpreted this finding in the 
light of the evidence before the Commission, but reached the same 
conclusion: J/7e/d, the finding of the Commission was binding on 
the court, and it was without authority to interpret the finding in 
the light of the evidence, but as the same result was reached the 
error was harmless. Helmces v. Brown Co., 78d. 


Materialmen’s Liens. (See Laborers’ and Materialmen’s Liens. ) 


INDEX. 969 


Mortgages F—continued. 
e Transfer to Mortgagee and Presumption of Fraud 
1. A complaint alleging that a mortgagee in possession by fraud and 


) 


artifice procured the mortgagors to deed him their equity of redemp- 
tion is good as against a demurrer unaffected of admissions made 
by counsel in response to interrogation by the court. Warrelson 
v. Cow, 651. 


Transfer of equity to cestut que trust held to raise presumption of 


fraud under evidence indicating that trustee acted as agent of 
eestui que trust and was primary party to the purchase. infor 
rv. West, TO08. 


H Foreclosure, (Writ of assistance see Assistance, Writ of: summary 


ejectment see Kjectment B.) 


b Right to Foreclosure and Defcuses 


1. Where injunctive relicf is asked against the foreclosure of a deed of 


¢ 


) 


i) 


trust on the ground of usury and for an ascertainment of the 
amount of the debt due after deducting penalties tor the alleged 
usury, it is proper for the trial court to ascertain, with the aid of a 
jury, the amount of the debt with six per cent interest, and to order 
the land seld and appHed to the payment thereet. Thomason v. 
Siensan, old, 


Executor may not maintain suit to restrain foreclosure of mortzare 


on lands devised by will, Jfohe vu. Trust Co,, GOA. 


. Ina suit hy a junior lienor to restrain foreclosure under 2 first lien 


on the lands, the continuance of the temporary restraining order to 
the hearing upon the contemtion of the junior Henor that the amount 
due on the first lien is in dispute will not be disturbed on appeal 
Where it appears that the continuance results in no injury to the 
first lienor, although the first lienor Gontends that the ameuut 
secured by the first deed of trust is no longer in dispute. Porter 
uu. fas, Co., GAG. 


4. Upon the termination of a receivership, forcelosure against property 


theretefore held by the receiver can no longer be resisted on the 
ground that it would unnecessarily interfere with the administration 
of the property by the receiver. J7dyiroed v. Rigsbhee, 695, 


® Foreclosure of a deed of trust may not be enjoined merely upon alle- 


cations of general financial depression or that the time is not 
auspicious for a sale. Jbid, 


e Lnjyunction and Reccivership 


1. Where a temporary order restraining the sale of lands under # mort- 


gage thereon is dissclved aud the value of the land does net appre- 
claite or depreciate during the time the injunction is in foree, and 
the value of the land at the time of the issuance of the order and 
at the time of its dissolution is insufficient to pay the debt, the 
mortgagee is entitled to recover against the injunction bond, within 
the penal sum thereof, interest on the value of the property at the 
tine of the issuance of the order for the time the order is in force, 
plus the cost of readvertisement. Bank wv. Hielks, 157. 


2. In a suit attacking the validity of a foreclosure sale under a deed of 


trust, a temporary order enjoining further transfer of the property 
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Mortgages H c—continued, 
by the cestui que trust, the purchaser at the sale, is properly dis- 
solved, since jNaintiff trustor has an adequate remedy at law by 
tiling notice of Nis perdens in accordance with the statute. CC. S., 
DOO, et seq. Whitford v. Bank, 229. 


h Lrecution of Power of Sale 

1. The law presumes regularity in the execution of the power of sale in 
a deed of trust duly executed and regular upon its face, and the 
recital of proper advertisement in the trustee's deed to the pur- 
chitser at the sale is prima fecie evidenee of proper advertisement, 
and the burden is on the party attacking the validity of the sale to 
show failure of the trustee to properly advertise the sule. Biggs 
uv. O.renudine, GOL. 


) 


. It is not required that the trustee in a deed of trust give notice of 
sale under power contained in the instrument to the mortgagor or 
the purchaser of the equity of redemption, ner is the notice of sale 
defective for the sole reason that the name of the mortgagor is not 
recited therein. J/bid. 


3. Where foreclosure under power in a deed of trust is advertised 
according to law, the recital in the trustee’s deed to the purchaser 
at the sale that the advertisement was printed in one newspaper 
published in the county, wherens in fact the advertisement was 
published in another Lewspaper published in the county, is not oa 
vital defect. 2bid. 


J Purchase of Land by AMortgagec 


= 


1. The purchase of property by a mortgagee at the foreclosure of the 
mortgage, or the purchase of the property by an officer cf the mort- 
enzee and his transfer of the property to the mortgagee is not void, 
but is veidable at the option of the mortenaezor, NSihuford cv. Bark. 
428. 

>, Mortgagors held estopped by their conduct from attacking title of 
mMortgayee on ground that he purchased property af his own fore- 
Closure sale.  fbid. 


* 


> 


>» Defendant executed a mortgage to his half-brother to secure pay- 
ment of a note. and within four months thereafter defendant went 
inte barkruptey. The bankruptcy court adjudged the mortgage 
vidid and not avoidable preference and approved and confirmed 
the order of the referee, which did not find that there was any 
equity Gyver and above the mortgage debt, and which did not restrain 
the mortenuzee from exercising the power of sale contained in the 
instrument. Therenfter the mortgagee foreclosed under the instru- 
ment and the mortzagece’s wife bid in the property af the sate ane 
jastituted this action in ejectment against the movtgagor: Jfeld, 
the evidenee tended to show that the trustee in bankruptey saw no 
equity and abandoned any claim he might have. or at least asserted 
pone, in favor of the mortgagor's creditors, and upon the record the 
foreclosure was valid as between the parties, and jlaintiff was 
entitled to the relief praved for. Buuting v. Buirting, TO2. 


* 


o Consummation of Sale and E.vrecution of Deed 
1. A purol agreement to defer the execution of the deed from the trustee 
to the eestud que trust, the purchaser at the fereclosure sale, in 
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oy 
- 


we) 


order to give the trustor time to raise funds to redeem the lands, 
is revocable at the will of the cestui que trust where there is no 
agreement as to the length of time the execution of the deed should 
he deferred. Whitford 7. Bank, 229. 


. Ch. 275, Public Laws of 1933, has no application after a foreclosure 


sale under power contained in the instrument bas been confirmed. 
ibid. 


. Where, in proceedings to enjoin the consummation of a sale under 


the power contained in a deed of trust on the ground that the 
nincunt bid at the sale was inadequate, ch. 275, Public Laws of 1933, 
the parties expressly waive a jury trial, and the trial court finds 
from admissions in the pleadings and from conflicting affidavits 
filed by the parties that the amount bid at the sale represented the 
fair market value of the Jands, and that there was no assurance 
that a larger sum would be offered if the lands were resold, the 
findings support his judgment dissolving the temporary order re- 
straining the consummation of the sale, Barringer v. Trust Co., 
DOD, 


p Attach of Foreclosure 


1. Inadequacy ef purchase price, standing alone, is net sufticient to set 


wside a deed to the purchaser at a foreclosure sale where the sale 
ix innde in conformity with the power cf sale in the instrument, 
and, upon the return of a temporary restraining order in a suit 
attacking the validity of the foreclosure, the court’s refusal to find 
the value of the lands at the time of the sale will not be held for 
error, since such finding, in the absence of allegations of fraud, is 
immaterial, Whitford v. Bank, 229. 


Municipal Corporations, (Counties see Counties. ) 


B Powers nnd Functions, 


d Private or Corporate Powers 
1. The charter of defendant ¢ity authorized it to acquire and hold real 


and personal property and to invest, sell, or dispose of same, and 
provided that all questions of administration not provided for by 
the charter should be governed by the general laws of the State: 
Heid, the city had authority to lease an auditorium in its municipal 
building which it had equipped at the time the building was erected 
with a ticket booth and movinge-picture projecting equipment, C. s., 
PGSS, PTST (2). it appearing that the lease did not involve yroperty 
held in trust tor the use of the citv, or property devoted te govern- 
Metal purposes, although administrative offices of the city were 
loeated elsewhere in the building. Cline v. Hickory, 125. 


C Legislative Control and Supervision. 
ain General 
1. Counties and cities and towns are governmental agencies of the State, 


created by the Legislature for administrative purposes, and the 
Legislature retains contrel and supervision over both classes of 
municipal corporations, Jimited only by the organic law, Art. VITI, 
sec, 4. Saluda tv. Polk County, 180. 


2. Under the unlimited power of the Legislature to provide for the 


creation and extension of corporate limits of municipalities, it 
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would seem that it has the power to provide by private act enlarg- 
ing the boundaries of a town that it should take over the streets 
existing in the annexed territory and levy taxes to maintain such 
streets as a necessary power of its existence. and that sueh private 
act would not contravene Art. II, sec, 29, prohibiting the Legisla- 
ture from authorizing the opening, maintaining, o1 discontinuanee 
of streets by private act. Afattheiws v. Blowing Roc, 450. 
D Officers, Agents, and Employees. (As publie officers see Public Officers.) 
f Civil Liability for isfcasance or Malfeasance 

1, Where municipal officers wrongfully, wilfully, and knowingly disburse 
municipal funds in payment for municipal construction under a 
contract let without advertising for bids, as required by C. S., 2830, 
and if appears that the contract price was exeessive and exorbitant, 
and was let by such officers with intent to evade the law, such 
officers may be held Hable, for the benefit ef the city, in a suit by 
taxpayers of the city, for the amount by werich the contract price 
paid exceeds the reasonable worth of work performed thereunder, 
even though they did not act corruptly and of malice. The distine- 
tion between the suits by individuals to recover for themselves and 
suit to recover on behalf of the city is pointed out by Stacy, C. J. 
Moore vt. Lambeth, 25. 

IY Torts of Municipal Corporations, 
¢ Defects or Obstructions in Ntreets or Sideiralhs 

1, A municipality is not an insurer of the safety of its streets, but is 
required to use ordinary care and due diligence to see that they are 
sufe for travel, Jia@iney uv. Lincolifon, 232. 


» 
w 


2. It is the duty of a municipality to place some guard az dangerous and 
exposed places adjacent to ifs streets where the happening of 
aecidents to motorists exercising ordinary care for their own safety 
may be reasonably anticipated from the failure to place such guards, 
and whether the danger at a particular place is sufficiently immi- 
nent to require guards must be decided on the facts of each par- 
ticular case. /bid. 


3. A street within the corporate limits of defendant city interseeted, but 
did not cross, na paved highway. There was a dirt shoulder four to 
eight feet wide on the highway opposite the intersection, and then 
a gradual downward slope with a total drop of six to ten feet. The 
highway had been widened where the street inters:eted it so that 
the hard surface at the intersection was something cover thirty feet 
wide. DPleiutiff's intestate was killed when a car in which she was 
riding was driven along the street towdrd the intersection, and over 
the embankment opposite the intersection, and turned over: Held, 
the failure of the city to place a guard at the street end did not 
breach its duty to exercise ordinary care to keep its streets safe 
for travel to the injury of plaintiff's infestate. bid 


- 


4+, Active neghverce of driver eld to insulate failure cf city to erect 
fuard at street end, even if such failure amounted to inactive 
negligence. Lbid. 

The evidence in this case tended to show that plaintitf, in recrossing 
astreet, at an intersection in a slightly diagonal course by the same 


rd 
— 
. 
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6. 


route used by her in Crossing the street a short time before, slipped 
on ice and snow along the gutter on the south side of the street and 
fell to her injury. There was evidence that plaintiff ¢culd have 
avoided the ice and snow by crossing directly at the intersection, 
and defendant pleaded plaintiff's failure to have so avoided the 
hazard as contributory neglizenee. and aptly requested special in- 
structions cu this aspect of the cnse: Feld, the court's refusal to 
eive the requested instructions was error entitling defendant to a 
new trinl although the court cerrectly stated the abstract law of 
contributory nezligence, and the charge would have been sufficiently 
full in the absence of the request for special instruetion. Groome 
mr. Ntatesville, O38, 


In an action against a city to recover for personal injury resulting 


from the negligent condition of its streets or sidewalls, the burden 
is cn plaintiff to prove the alleged neglivence and proximate cause 
by the greater weight of the evidence, Gasque v. Asheville, S21. 


7. Duty of city to keep its streets and sidewalks in reasonably safe c¢on- 


dition, J/bid. 


f Treatment and Discharge of Sciage Into Streams 


is 


C. 


S.. 7125, does not impose the mandatory duty upon the trial judge 
oF enjoining a municipality from discharging raw sewage into a 
streain from which anether municipality takes its water supply, and 
where in an action for such injunctive relief the trial court finds 
that the acts complained of have resulted in no injury or incon- 
venience to the inhabitants of complaining municipality, und that 
there were no facts tending to show immediate menace to them, 
and that the financial cendition of defendant municipality is such 
that it could not immediately install purification plants, and that 
therefore the granting of the order praved for would cause untold 
hardship upon the inhabitants of defendant municipality, the court's 
order denying the injunctive relief but providing that the judement 
should not prevent the bringing of another suit for the same relief 
upoi a change in the fundamental conditions, will be upheld on 
appeal, Nuaithfield wt. Releigh, 597, 


EF Contracts and Conveyvances, 


d Remedies for Unlawful Letting of Alunicipal Contracts 
‘ ! g 


1. Where, in an action to recoyer for a city moneys expended by it for 


municipal coustruction, the verdict of the jury establishes that the 
contract for such coustruction was in excess of one thousand dollars, 
and that the contract was Iet to the corporate detendant without 
first advertising for bids, in violation of C. S., 2830, and that no 
cmergeucy involving the safety or health of the people or their prop- 
erty existed, and that the corporate defendant conspired with the 
other defendants to obtein the contract in violation of the statute, 
and charged excessive and exorbitant prices therefcr, the corporate 
defendant doing the work is entitled to the reasonable value of the 
work as determined by the jury on the issue of quantum amreruit, 
and it is liable to the city for the amount by which the price paid 
exceeds the reasonable value of the work performed. J/fvore v. 
Lambeth, 23, 


9 ] 
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2, Municipal ofticers held liable to city for less sustained by their wilful 


tud unlawful disbursement of city funds. Jbdid,. 


G Public Improvements. (Bonds for public construction see Principal and 
Surety B.) 


d Objections and Appeal 
1. The jurisdiction of the Superior Court upon appeal from a levy of 


dssessments for street improvements by the governing body of a 
town is entirely derivative, and as the governing body of the town 
has no jurisdiction in the statutory proceedings, C. S., 2712, 2715, 
to condemn land for street purposes, under the power of eminent 
domain, the Superior Court on appeal likewise Las ne jurisdiction to 
do so, and the petition of the town, fled in the Superior Court upon 
appeal, asking that the land in question be condemned, is properly 
dismissed. FR. R. wv. Ahoskie. 154. 


1 Nature of Licn, Priority, and Enforcement 
1. The lien against property for street improvements is a lien in rem 


agninst the land itself, but it is not strictly a tax lien and is based 
upen the theory of special benefit to the property itself, and there- 
fore does not come within the provisions of Art. VIJ, sec. 9. requir- 
ing all taxes on real and personal property to be levied by uniform 
rule and ad valorem, and a Hien for street assessmeits, while supe- 
rior to the liens of morteages or deeds of trust, C. S., 2713, is sub- 
ject to the lien of the city and county for taxes for ceneral revenue, 
and where the property is sold under the tax sale certificates of the 
city and county, the taxes due the city and county should first be 
paid before applying the proceeds of sale to the parment of street 
ussessmients levied against the property, NSelwda ve Polk County, 
180. 


J Actions. (Right to maintain action fer injury to easement over water- 
shed see Trespass B b.) 


b Charter Provisions as to Notice of Claim of Damages 
1. Notice to a city of a claim against it for damages for injury to lands, 


given the city by the owner of the equity of redemption in the lands, 
will not inure to the benefit of the trustee in a deed of trust 
thereon in the absence of a showing that such notice was given on 
behalf of the trustee or was intended to inelude the trustee's claim, 
since knowledge of the claimant is as necessary as knowledge of the 
injury in affording the city an opportunity to discharge its Hability 
without suit, and where no proper notice is given the city by the 
trustee within the time prescribed by the city charter, the trustee's 
action against the city on such claim is properly nonsuited. Trust 
Co, v. Asheville, 162. 


IX Fiscal Manngement and Power to Tax. (Constitutional requirements 
and restrictions in taxation see Taxation A.) 
b Subjects of Vunicipal Taration 


1. The churter of a city giving it certain powers in respect to the levy- 


ing of franchise taxes on trades and professions, etc... and C. S., 
2677, will be construed together in determining the legislative grant 
of power to the municipality to levy taxes of this class, and con- 
struing the charter of the city of Concord in pari materia with 
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Municipal Corporations K b—eontinued. 
C.S.. 2677, tf is held the city is given authority by the Legislature 
to levy a tax upon bakeries operating or delivering in the city, the 
Legislature being given the power to levy sueh taxes by Art. V, 
sec. 3. of the Constitution, and having the power to delegate this 
authority to counties, cities. and towns as administrative agencies 
of the State. Tilton v. Harris, 465. 


2. The charter of the city in question authorized it to levy a tax on 
“every person who shall manufacture and sell anv bread’ in the 
city. and gave the city "all powers incident and usual to corpora- 
tions of like character under the general laws of the State.” C.S., 
2677. gives municipalities power to tax trades, professions, efe., 
“carried on oor enjoved within the e@itw’: Held, construine the 
charter fu pari materia with the statute, the city is ¢iven power 
to tax a firm whose bakery is outside the city. but which delivers 
bread and bakery products inside the city te customers procured by 
its salesman. and collects for its gocds upon delivery, such trade 
being “carried on or enjoyed within the city." Jhid, 


eC Rights and Kemedics of Tarpayer 
1. A party not Hable for a franchise tax imposed by municipal ordinance 
may not attack the constitutionality of the ordinanee. Lilien 
Service Carp. v. Crisp, 635. 

Negligence. (In operation ef antes see Automobiles C: in operation of trains 
see Railroads 1, Street Railroads Bi tn preparation of food see Food: of 
municipal corporations, see Municipal Corporations I.) 

A Acts and Omissions Constituting Negligence. 
b Sudden Peril 

1. The court’s charge to the jury on the doetrine of sudden peril to the 
effect that a person confronted with a sudden and unexpected emer- 
eoncy Is not required fo exercise the same presence of mind and 
judgment as in ordinary circumstances, and that defendant would 
not be liable if the jury should find that he acted as an ordinary 
prudent man weld have acted under the circumstances, is held 
without error, and defendant’s objection on the ground that the 
court should have charged that defendant would not be liable if he 
acted as an ordinary prudent man might have acted under the cir- 
cumstances, instead of as an ordinary prudent man would have 
acted, cannot be sustained, “would” and “might having no sub- 
stantiai difference wnder the facts and circumstances of the case, 
and the charge containing no prejudicial error when construed as a 
whole. Jernigan v. Jernigan, 831, 


e Condition aud Use of Land and Buildings 
1. Doctrine of aitractive nuisance held not applicable to facts alleged in 
complaint in this action. Boyd +. R. &., 890. 
2, Evidence heid sufficient for Jury upen doctrine of attractive nuisance. 
Brannon ve. Sprinkle, 3898. 


3, While a child whe gees upen lands without legal right bv permission, 
invitation, Hcense, or relation to the premises or its owner is as 
much d trespasser as an adult, a chiid cannot be held to the same 
degree of care for its own safety, und where an owner permits a 
dangerous and exposed place, which is alluring and attractive to 
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Nogligence A c—continued. 
small children, to exist and remain unguarded on his lands, and has 
actual or constructive notice that small children hasditually play at 
cr hear such place, so that their presence there and injury to them 
could be anticipated, the owner may be held Hable for injury re- 
sulting from his failure to properly tuard aguinsr: such dangers. 
ibid. 
B Proximete Cause, 
¢ fatervening Negligence 
1. The intervening active negligence of a responsible third party will 
insulate the conduct of defendant, even though if amounts to in- 
active negligence. where the conduet of defendant weuld not have 
resulted in injury except for such intervening negligence. Haney 
v. Lineotnton, 282. 


eC Anticipation of Injury 
1. Injury in this case held not foresceable in exercise of due care, and 
defendant's motion of nonsuit was properly granted. Osborie v. 
Coal Co,, o4o. 
C Contributory Negligence. 
alin General 
1. Contributery negligence is plaintiff's negligent act coreurring and co- 
operating with defendant's negligence in producing the injury, and 
negligence and contributory negligence do not differ essentially. 


LD deed 


Jones v. Bagwell, 3878. 


2. The burden of proving contributory negligence is on defendant, and 
is ordinarily a question for the jury. ibid. 


38. Court’s refusal to charge that choice of dangerous way was contribn- 


tory negligence where safe way was open held error. Groome v. 
Statesville, 538. 


b Of Minors 
1. It is error for the trial court to hold as a matter of law that a seven- 


year-old boy cannot be guilty of contributory neg .igence. Jlorris 
ve Sprott, 858. 


>. While a child is not chargeable with the same degree of care as an 
adult, he is required to exercise such prudence for his own safety 
as one of his age may be expected to possess, which ts usually a 
question for the Jury. Jbid., 

D Actions. 
a Right of Action and Pleadings 

1. A complaint alleging that plaintiff was forced to abandon a contract 
for the delivery of merchandise because of defendant's negligent 
damage to plaintiff’s truck, and demanding the reccvery of the loss 
of profits from such contract 7s held not demurrabie for failure to 
state a cause of action. Wilson vc. Iotor Lines, 268, 


2. Where it is not alleged in the complaint that the negligence com- 
plained of was the proximate cause of the injury in suit, the com- 
plaint is subject to demurrer for failure to state a cnuse of action. 
White v. Charlotte, 721. 
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Negligence D—continued, 
¢ Sufficicney of Evidence and Nonsuit 

1. When more than one legitimate inference can be drawn from the 
evidence the question of proximate cause is for the jury. Lincoln 
Cedts, de Tks 

2. Phe issue of contributory neglizence is ordinarily for the jury, and 
it is only when the plaintiff proves himself out of court that a non- 
suit for contributory negligence should be allowed, and even then, 
In proper instances and upon sufficient showing, plaintiff may he 
entitled to go to the jury on the doetrine of last clear chance, 
lbid, 


do Instructions 
1. Where but one inference can be drawn from the evidence as to the 
proximate cause of the injury in suit, a new trial will not be 
awarded for the court's failure to charge the jury upon the ques- 
tion. Brannon v. Sprinkle, 398. 


New Trial. (In proceedings under Compensation Act see Master and Servant 
IF i5: motions for, in Supreme Court, see Appeal and Jcerror K e; setting 
aside verdict in discretionary power see Trial Ix.) 

Nonsuit. (See Trial I) a, Criminal Law I 7.) 

Nuisance. 

A Conditions Ccnstituting Nuisance. 
b Use of Land and Buildings 

1. Plaintiff brought suit alleging defendant maintained a private nui- 
sance in the operation by the defendant of a cotton gin on property 
near plaintiffs dwelling, The trial court charged the jury, upon 
competent evidence, in effect that the ordinary, careful, and reason- 
able operation of a business which is not in itself a nuisance creates 
no Uability to adjacent property owners, but that Jiabilitv would 
attach only upon itS negligent and unreasonable operation and 
maintenance: Aicld, the judgment upon the jury's verdict in plain- 
titf’s fayor Must be affirmed on appeal. Aing v. Ward, 782. 

Obstructing Justice. (Resisting arrest see Arrest Bd.) 

Parent and Child. (Criminal liability for failure to support illegitimate 
child see Bastards Bc; parent’s Hability for child’s negligent driving see 
Automobiles D ¢; right of adopted child to inherit see Descent and Dis- 
tribution B ¢.) 

Parties, 

A Parties Plaintiff. (Demurrer for misjcitder of parties and cusses see 
Pleadings DD b; owners of easement and fee may maintain joint action 

for trespass see Trespass B b.) 

a Person Who Jfay or Jlust Sue 
1. Question of whether plaintiff was real party in interest held not 
determinable by motion before introduction of evidence. fershey 
COP di doy, LES, 

2, It is not necessary that the interest of parties plaintiff should be 
identical, but only that cach have én interest in the subject-matter 
ef the action and in obtaining the relief demanded. C. S., 455. 

Wilson v. Motor Lines, 268, 
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Parties A a—continucd, 


38. Bank holding note as agent for collection may not maintain action 
on the note. Federal Reserve Bank v. Whitford, 267. 


Payment. 
B Application of Payment. 
b Where Debtor Docs Not Direct Application 
1. Where the debter does not direct the application of the proceeds of 
sale of his property in the hands of the creditor, tae creditor sell- 
ing the property may in his own judgment apply the proceeds of 
sale to any one of the debtor's several accounts. Weil v. Herring, 6. 


C Transactions Operating as Payment. (Conflicting evidence of payment 
of premiums sce Insurance J b 1; payment out of particular fund see 
Bills and Nofes C.) 
b Payment to Agent for Collection 
1. Payment by a debtor to the collecting agent of the ¢reditor is pay- 
ment to the creditor. Assurance Society v. Lazarus, G3, 


*) Evidence Acid sufficient to raise issue of whether party to whom pay- 
ment was made was collecting agent. bid. 


e Payment of Clains of Third Persons Against Creditor 

1. Where a builder contracts to erect a building as an agent of the 
owner, the builder to receive a certain “fee” for his services, and 
the owner te reimburse the builder monthly for sums expended for 
pay rolls and materials, the builder may not claim that a sum paid 
by him to discharge a materiahnan’s lien for material used in the 
construction of the building should be allowed as :. credit agitinst 
the amount due the builder for services rendered under the contract, 
since under the contract the owner and not the builder was bound 
to pay for materials. The owner would have been entitled to such 
eredit: agiinst the builder if the builder had been an independnet 
contractor in the erection of the building, since in such case the 
builder would have been liable for patwment of Materialmen. Cor- 
struction Co. uv. Molding Corp. 1. 


Physicians and Surgeons, 
A Licensing and Revoeation of Licenses, 
d Grounds of Reracation of Licenses 

1. The grounds for revecation of the license of a dentist under C. &., 
GO40, as amended by ch. 270, Public Laws of 1938, are solicitation 
of professional business and false advertising and the cireulation of 
false claims or fraudulent or mislendihng statements, and the statute 
dees not render truthful advertising and circulation of truthful 
statements by a dentist unlawful. Ji re Oieen, 445. 


2, Advertising in newspapers and the maintenance of ¢ large sign on 
the building in which he maintains his ofhce does not constitute 
solicitation of professional business by a dentist, sdvertising and 
solicitation not being synonymous terms, and where it is not allezed 
that such advertising was false or misleading, it is not sufticient 
ground for the revecation of the dentist’s license. Jhid. 
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Pleadings. (In criminal prosecutions see Indictment; in particular actions 
see Particular Titles of Actions. ) 
A Complaint. 
a Form and Joinder of Actions (See, also, hereunder D b.) 

1. It is not necessary that the causes of action of several plaintiffs be 
identical, but only that the causes of action arise out of the same 
transaction or transactions connected with the same subject of 
action. C.S., 507 (1). Wilson v, Iietor Lines, 268. 


® A cause of action in the nature of abuse of process for wrongful and 
uniawtul dispossessicn in summary ejectnient and for false im- 
priscnmeut is improperly joined with actions for breach of contract 
to purchase the land at foreclosure for the mortgagor and to set 
side the foreclosure for fraud. Fertilizer Co. v. Bowen, SOs. 


C Counterclains and Set-cffs. 
b NSubjcet-ouatter 
1. Our statute relative to counterclaims, C. S., 021, goes beyond the 
colmMmon-hew pleading and practice, and under its provisions a 
defendant in an action on contract may file a counterclaim arising 
on 2 contract unrelated to the cause of action sued on when the 
required mutuality exists, so that two independent disputes between 
the parties Inay be settled in cone action. Bourne ov, Bourd of 
inaucial Control, 170. 


D Demurrer. 
a For Failure ta State Cause of Action 

1. A complaint will be liberally construed in favor of the pleader upon 
y demurrer for failure to state a cause of action. Wilson uv. Jlotor 
Lines, 265, 

> A demurrer on the grounds that the complaint fails to state a cause 
of action must specify wherein the complaint is deficient, or the 
demurrer is defective and cannot be sustained. Jbid, 


2 A demurrer for failure of a pleading to state a cause of action should 
be denied unless the pleading is wholly insuficient for any cause, 
since a demurrer goes to the heart of a pleading and challenges 
the right of the pleader te maintain his pesition in any view of the 
matter. J/ire Trust Co., S02, 

bh VWisjoinder or Defect of Partics and Causes 

1. Plaintiff, a shipper of goods by rail, instituted this action against the 
earrier to recover damages sustained by the loss of the goods, 
alleging negligence of the carrier. Before a jury was impaneled, 
defendant carrier, upon depositions taken by plaintiff, meved to 
dismiss the action, for that the depositions showed that the loss had 
been paid to plaintiff by insurance companies, and that therefore 
plaintiff was not the real party in interest. C.8., 446. Over plain- 
tiffs objection, the court granted the motion, stuting that the sume 
question would be presented by a motion of nonsuit after the evi- 
dence, C. 8., 567, and that by this procedure the same result would 
be reached with Jess cost: J/Teld. the court had no jurisdiction to 
anticipate what the evidence would be ou the issue raised by the 
pleadings or whether plaintiff was the real party in interest, plain- 
tiff vot being bound to introduce the depositions in evidence, or if 
they were introduced, plaintiff having the right to controvert the 
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facts therein shown, thus raising an issue for the determination of 
the jury. C.8., 006. Hershey Corp. v. R. R., 122. 


2. Action was brought by the holder of a lien upon a truck to recover 
for loss of his security and by the owner of the truek to recover 
damage to the truck, and to recover loss of profits to the owner by 
reason of his foreed abandonment of a coutract to deliver merchan- 
dise, it being ulleged that all items of damage were the result of 
damage to the truck by the negligent act of defendant's agent: 
iicid, both plaintiffs had an interest in the subject-matter of the 
action, and in obtaining the relief demanded, C. 8. 455, and their 
respective causes of actious arose out of the same transaction or 
transactions connected with the same subject of action, C. S., 
d0T (1), and defendant's demurrer for misjoinder of parties and 
‘uses of action was properly overruled. Wilson . Jfotor Lines, 
263, 

d Time of Entering Demurrer 

1. Jurisdiction over the subject-matter of an action cannot be waived or 
conferred by consent, and objection to such jurisdiction may be 
made at any time during the trial, or even in the Supreme Court 
upon appeal. Dees v. Apple, 768, 

2. Demurrer for failure of complaint to state cause of action may be 
entered at any time, even in the Supreme Court on appeal. White 
vu. Charlotte, 721. 

e Effect of Demurrer 

1. A demurrer admits the truth of facts properly alleged in the com- 
Dlaint, but not inferences or conclusions of law therein. Richard- 
son vu. Richardson, 814. 

2, Upon demurrer a pleading will be construed liberally in favor of the 
pleader. Wilson v. Afotor Lines, 263: Fairbanks, Morse & Co, v. 
Murdock Co., jds. 

IX Amendment of Pleadings. 
e clmendment During Trial 

1. The trial court has the discretionary power to refise to allow a 
motion by a party litigant upon the trial to amenc. his pleadings. 
Winstead ve. Jify. Co., 110. 

2. The court has discretionary power to allow an amendment of the 
complaint during the trial. N. C. Code, 547. Gaffney v. Phelps, 
D0. 

F Bill of Particulars. 
a Light Thereto 

1. The granting of a bill of particulars pursuant to C. S., 584, lies in 

the sound discretion of the trial judge. Savage v. Currin, 222. 
LD Ejfcet of Bill of Particulars 

1. Where a motion for a bill of particulars is allowed the evidence 
offered at the trial must be confined to the specific items set forth 
in such bill. Savage v. Currin, 222. 
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Pleadings FY b—continucd. 


2. Where plaintiffs failure to comply with an order of the court to file 
an itemized statement of the account sued on is due to the fact that 
his records had been destroyed by fire, plaintiff is not precluded by 
his failure to comply with the order from establishing the debt by 
competent evidence. C.8., 584. Jbid. 


G Issues, Proof, and Variance. 
alin General 


1. The admission of evidence tending to show the extent of injuries 
sustained by plaintiff in an auto accident will not be held for error 
on the contention that such evidence tended to show special damuge 
not alleged in the complaint. Bun v. Poole, 244. 

I Motions. 
a Motions to Strike Out Allegations in Pleadings 

1. Plaintiff brought suit against defendant city to reeover for personal 
injuries sustained by plaintiff by reason of the alleged negligence 
of the city in the construction, operation, and maintenance of a 
municipal swimming pool. Issue was joined in the pleadings us to 
whether the city, in the construction, operation, and mabitenance of 
the pool, was engaged in a business enterprise for profit or in the 
performance of a governmental function. Plaintiffs allegation in 
his reply to the effect that the city carricd accident and liability 
insurance on the pool and otber recreational features of the munici- 
pal park was stricken out upon metion under C.8., 537, and plain- 
tiff appealed: Held, the allegation as to the city carrying accident 
and liability insuranee was an allegation of an evidential and 
probative fact and not of a material, essential, or ultimate faet, and 
there was no error in the trial court’s ordering it stricken out. 
Revis v. Asheville, 287. 


29, Whether evidenee in support of an allegation would be competent 
upon the trial does not determine plaintiff's right to have it 
—?¢)— 


stricken out upon motion under (. S., 587, the test being whether 
the allegation is of a probative or of an ultimate fact. Lhid, 


¢ Motions for Judgment on Pleadings 
1. A motion by plaintiff for judgment on the pleadings is in cifect a 
demurrer to the answer, and the motion should be overruled if the 
answer, liberally construed, alleges facts sufficient to coustitute a 
defense. Mitchell v. Strickland, 141. 


Pledges. (Payee need not exhaust collateral before suing endorsers sce Bills 
and Notes H a 1.) 


Principal and Agent. 
A The Relation. (Avent fcr collection see Payment C b.) 
a Creation and E.cistence 
1. Plaintiff brought suit for breach of alleged contract under which 
plaintiff was constituted defendant’s exclusive agent for the distri- 
bution of defendant's products in certain counties of the State. 
The president of plaintiff company testified that he had received a 
letter from defendant stating that K. was defendant’s agent, and 
Ix. testified thut he was defendant's sole agent in this State, with 
power to make the contract in question, and the president of plain- 
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Principal and Agent A a—continued. 

tiff company testified that he made the alleged contract with K. for 
exclusive distribution of defendant's products in certain counties 
and in certain towns and cities of this State, and that he accepted 
the agency for distribution in reliance thereon, and gave up a 
like contract with another firm, and advertised defendant's products 
in the territory assigned. There was also evidence of ratification of 
the contract by defendant by shipment of products to plaintiff: 
Ficid, the evidence was sufficient to be submitted to the jury on the 
issue of the existence of the alleged contract between the parties, 
and wn instruction to the jury that if they believed all the eyi- 
dence they should answer the issue in the negative constitutes 
reversible error, Grocery Co. v. Power Co,, 340. 

b Distinction Betircen Agency and Other Relationships 

1. Contract of employment determines whether employee is agent or 
independent contractor, and where contract is not ambiguous the 
question is one of law for the court. Construction Co. v. Molding 
Corp., 1. 

C Rights and Liabilities as to Third Persons. 
ad in General 

1. Employee held agent and not independent contractor in erection of 
building, and employer and not agent was liable to iaterial fur- 
nishers. Construction Co. v. Molding Corp, 1. 

b Scope of Authority (Insurance agents see Insurance C,) 

1. As between the principal and agent, the agent's authority is limited 
to the authority actually ecnferred, but as between the principal 
aud a third party dealing with the agent, the prine pal is bound by 
acts of the agent within the agent's apparent authcrity where such 
third party, in the exercise of reasonable prudenee, deals with the 
agent in reliance upon the agent’s apparent authority and has no 
knowledge that the acts of the agent are in violation of a limita- 
tion placed upon the agent by the principal. R. R. uw. Lassiter 
& Co., 408. 

2. Third party dealing with agent in reliance upon egent’s apparent 
authority Acid not required, as matter of Jaw, to make further 
inquiry us to agent’s actual authority. Jbid. 

e Undisclosed Principal 


1. An undisclosed principal may maintain an action to enforce a con- 
tract made by his agent in his own name. Cobb ». Dibrell Bros., 


Onbsc: 


f Ratification 
1. Acceptance by payee of payments on note held no: ratification of 
agent's void agreement not to sue thereon. Bank vu. Trotter, 442. 
Principal and Surety, (Guaranty see Guaranty.) 
B Nature and Extent of Liability on Surety Bonds and Rights of Parties 
Thereunder. (Authority of surety’s agent in writing indemnity 
bonds see Insurance C b.) 
bh Bonds for Public Construction 


1. The bond of a contractor given in accordance with a contract for 
public construction aud the contract itself will Le construed to- 
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Principal and Surety B b—continued. 


gether to determine the extent of the liability of the surety under 
the bond. Pcarson v. Simon, 351. 


2, The contract for municipal construction in this case provided that 
the contractor should file bond conditioned, among other things, 
for the payment of Inborers, foremen, and superintendents em- 
jHWeved in the performance of the contract. The bond filed in ac- 
cordance therewith stated it was for the benefit of all persons 
furnishing material or performing labor in the performance of the 
contract: J/feld, although the surety, by strict construction of the 
bond itself, might not be liable for the salary of a superintendent 
elnployed in the performance of the contract, construing the bond 
with the contract it is manifest that it was the intention of the 
parties to the contract, as well as the partics to the bond, that the 
bond should also be lable for the salary of the superintendent, such 
provision being expressly incorporated in the contract. /bid. 


d Bonds of Private or Corporate Officers and Agecuts 

1. Defendant surety executed a bond for a bank officer which provided 
that if sheuld continue In force until terminated or canceled by 
vritten notice to the employer stating when such cancellation should 
be effective, which notice should be given at least thirty days javier 
to such cancellation. Three vears thereafter the same surety ¢xe- 
cuted a bond on the same officer to the same euydover, which bond 
stated that if was issued as a continuation of the old bond, that the 
Gld bond and the renewal should be deemed one bond, nud that the 
suretyvs agevegute Hability should net exceed the greatest amount 
for which the surety was Hable under cue of the bonds: J7eld. the 
two papers, executed for a commen intent, will be construed to- 
gether, and in view of the language of the Donds and the construc- 
tion placed thereon by the parties, together with the pertinent prin- 
ciples of Taw, the two bonds coustituted buf one contract of indem- 
nity. flood, Con. t. Davidson, B20. 


2) The bond of a bank oflicial provided, among other conditions relating 
to notice, filing clatm and snit, that mo claim should he filed there- 
nuder after fifteen mouths from the expiration or canectlation of 
the bend. Thereafter a renewal bond was executed by the surety. 
which renewal bond and original bond constituted but one contract, 
and there was no evidence that the old bond had been canceled in 
accordiuice with its terms. Loss covered by the contract was stts- 
tained during the period covered by the original bond, but was lot 
discovered until more than fifteen months after the exccution of 
the renewal bond: J7fceld. the right to file claim and sue on the hod 
to recover such loss was not precluded by the limitation in the 
original bond, since the original bond had not expired and had not 
been canceled in accordance with its terms, and the provisious in the 
second bond requiring notice in thirty days after discovery of Loss, 
itemized proof of loss within three months after such discovery, 
and suit within twelve months from such discovery, amended anid 
meditied like provisions in the first bond, and governed the rights of 
the parties, Jbid. 
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Principal and Surety B—coptinued. 
e Construction of Surety Bonds in General 


1, Ambiguous language in a surety bond will be construed most strongly 
against the surety who chose the words to suit itself. JZo0d, Comr., 
ve. Davidson, 820. 


2. The measure of the surety’s liability is that of the principal, provided 
such liability does net exceed the penal sum of the bond, and where 
a bank gives a bond to an xegeney of the State to protect such 
agency's deposit, upon the insolvency of the bank with assets in- 
sufficient to pay depositors in full, the State ageney may not hold 
the surety liable for interest from the time actior on the bond is 
instituted, since in such circumstances the bank :s not linble fer 
interest, but the surety is liable for interest only from date of judg- 
ment against if on the bond, C. S8., 2309, on the amount for which 
the bank is liable to the State ageney as of that date. NS. a. Guar- 
anty Co., 725. 


f Canecllation of Bonds 


1. Where. in an action on a surety bond, the surety sets up the defense 
that the bond had been canceled by mutual consent of the parties, 
the burden on the issue of cancellation is upon the surety. S. ¢. 


i Pat 


Surety Co,, T2,. 


~ 


2. Peremptory iustruction in favor of obligee in surety bond on issue 

of cancellation by mutual consent he/d correct in this case. Lbid. 
Process, 
B Service of Process, 
d On Foreign Corporations 

1. A foreign corporation, having property and doing business in this 
state and not having a process agent here, may be served with sum- 
mons by service on the Seeretary of State, in accordance with 
CLS. 1137. Smith vw Finance Co., 367. 


Prostitution. (Maintaining house of assignation see Disorderly House.) 


Publie Officers. (Civil liability of municipal cficers for misfeasance see 
Municipal Corporations D f.)/ 
Bo Qualifications, Appointment, and Tenure. 


e Constitutional Prohibition Against Person Holding More Than One 
Public Office at a Time 


1. The Legislature of this State may abolish. subject to some specific 
constitutional restrictions, an existing public office, and therefore 
it has power to place additional duties upon the officers of a mu- 
nicipal corporation, and a statute (ch. 175, Private Laws of 1933) 
which places the affairs of a municipal corporation in the hands of 
a city council and a city manager and provides that in the event 
of a vacaney in the office of city manager, by siekness or other- 
wise, the council may delegate the duties of this oflice to one of its 
members, to be performed er officio as mere auxiliary duties with 
such compensation as the council may determine, but shall receive 
no salary as a member of the council, is held not to contravene 
Art. XIV, sec. 7, of the State Constitution prohibiting the holding 
of more than one office of trust or profit by any one person, since 
the statute merely places additional duties upon the municipal 
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Public Officers B c—continwed. 
of—feer and provides that the incumbent of the office shall receive 
compensation for that one office, C. S., 2806, Z8OT. Grimes ev. 
Tfolmes, 298. 

Railroads. 

D Operation. 
b Accidents at Crossings 
J. Jn action against driver of car and railroad, railroad company's 

demurrer is properly sustained upon coimplatnant’s allegation that 
driver dreve upon track after secing approaching train. George 
vu. R. It., 407. 


2. In this action to recover for intestate’s death resulting from a cojli- 
sion of intestate’s car with a train at a railroad crossing, defendant 
railroad company moved for nonsuit on the ground of contributory 
nevligence for that intestate did not stop the car before driving upon 
the tracks: Held, the motion should have been denied under the 
evidence, considered in the light most favorable to plaintiff. f¢n- 
coln vu. RB. Ra TS. 


3. Guest in automobile Held not entitled to recover of railroad for inju- 
ries sustained when driver drove car into train standing at crossing. 
Blackwell v. Hawhins, st. 

ce dujuries to Persons On or Near Track 

1. The evidence tended to show that defendabt railroad maintained two 
tracks at the scene of the accident, that it was customary for trails 
going east tO use one track and trains going west to use the other, 
and that plaintiff's intestate was walking west on one track towards 
av crossing and was struck and killed by a train going in ithe same 
direction which was running on that track contrary to custom, ald 
which failed to give signals or warning. There was no evidence 
that plaintiff's intestate was not in full possession of his faculties : 
Heid, defendant’s motion as of nonsuit was properly allowed. Wey 
Go Ik. Tey 199; 

ad Highway Underpasses 

1. Driver's own evidence held to disclose contributory negligence on his 
part in running into center post supporting railroad overpass, and 
nonsuit was properly entered in his action against railroad. Owens 
ve R. BR. $56. 

Rape. 
C Prosecution and Punishment. 
b Eridcuce 

1. In a prosecution under 38 C. 8S., 4209, it is not error to exclude cevi- 
dence of improper relations between the prosecuting witness and 
another several months after the alleged crime of the defendant. 


o'-—— 


N. vu. Houpe, 377. 


ec Sufficieney of Evidence and Nonsult 
1. Every element of the crime of having carnal knowledge of a female 
child under sixteen vears of age, 5 C, 8S., 4209, being supported by 
the State’s evidence in this case, defendant’s motion as of nonsuit 
was properly denied. S, uv. Moupe, 377. 
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Receivership. (See Corporaticns H, Banks and Banking H.) 


Receiving Stolen Goods. 
A Elements of the Crime. 
b Intent 
1. Felonious intent in receiving stolen goods with knowledge at the time 
that they had been stolen is necessary to a conviction under C. 8., 
4250, and a charge which fails to submit the question of such intent 
to the jury entitles defendant to a new trial. NS. v. Jiorrison, SOA. 
B Prosecution and Punishment. 
d Verdict 
1. In a prosecution under C, 8., 4200, it is not required that the jury 
should determine the value of the goods in its verdict. SN. wv. MWor- 
rison, SOA. 
Reformation of Instruments, (Limitation of acticns for, see Limitation of 
Actions B b 38.) 
A Grounds for Retormation. 
a In General 
1. Kquity has the power to referm instruments for mutual mistake of 
the parties, or for mistake of one party induced by the fraud of the 
other, in order to make the instruments express the true intent of 
the parties, J/eore uv. Casualty Co., 488, 


Release. (See Torts C.) 
Replevin, (See Claim and Delivery.) 
Rule In Shelley's Case. (See Wills E ¢.) 
Sales, 
A Requisites and Validity. 
a in General 
1. The essential elements of a valid contract of sale are ¢. completed and 


communicated offer and an acceptianee in the exact terms thereof. 
Cobb v. Dibrell Bros., 572. 
HE Remedies of Buyer. 
e Actions and Counterclaims for Breach of Warranty 

1. Under our rule that a pleading will be liberally construed in favar of 
the pleader upon demurrer, if is veld that defeidants’ answer 
alleged as a counterclaim in plaintiff's action on notes given for the 
purchase price of machinery, that plaintiff represented not only that 
the machinery would furnish power sufficient to produee thirty 
tons of ice per day, but also that it weuld develop cower sufficient 
to operate at all times, as desired by the defendant, the defendant's 
ice Jaut, the size and specifications of which plaintiff had full 
knowledge, and, there being evidence in support of the allegations 
of the counterclaim as thus interpreted. it was errcr for the court 
to dismiss the counter¢laim upon plaintiff's motion. J’airbanks, 
Morse & Co, vt. Murdock Co., dss, 

2. Plaintiff manufacturer brought suit on a promissory rote made pay- 
able fo its dealer, which note provided that transfer of the note 
should operate to transfer title to property deseribed in a condi- 
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Sales EL e—continued. 

tional sales contract between the parties of even date. The condi- 
tional sales contract contained a warranty by the manufacturer 
that the machinery was well made. of goed material, and capable 
under proper conditions of doing the work for which it was de- 
signed, Defendant offered evidence that the machinery failed to 
satisfy the warranties contained in the conditional sales contract: 
field, the note and conditional sales contract, being component parts 
ef a single transaction, are to be construed together, and the evi- 
dence of breach of Warranty was properly submitted to the jury. 
Case Co. t. Cor, Tad. 


3o Where a warranty provides that in case of claim thereunder the ma- 
chinery showld be returned free of charge to the place of delivery, 
it is culmpetent for the purchaser to testify that the machinery was 
delivered to him in his yard, and that upon discovery of its usxeless- 
hess be disconnected it and pushed it to the edge of the yard. Jbid, 


f NWatver of Breach of Warranty 

1. The purchaser of a tractor suffered Judgment to be taken against him 
for part of the purchase price and executed a mortgage on his lands 
for the balance thereof. Thereafter, to free his lands of the liens 
in order te obtain a Federal loan, he executed hoetes to the seller. 
In the seller's acticn on the notes, it is hetd, the purchaser waived 
his right to set up a counterclaim for breach of warranty in the sale 
of the traetor for defects in the tractor existing to his knowledge 
aut the time he executed the notes, and upon his testimony to this 
citect the trial court was warranted in charging the jury to answer 
the issue against him, if thev believed the evidence. Jivlt ov. 
Uaddow, 147. 

2. Where, upon his own testimony, the purchaser waives his rignt to 
set up a breach of warranty, the trial court properly exchides evi- 
dence of damage resulting from such breach of warranty. Jbid. 

Schools and School Districts. (Taxation for, see Taxation A a 1.) 
G Teachers and Principals. 
b Compensation 

1. Mandamus will not lie to compel a county to issue its voucher to pay 
a debt due by a county school district to a principal in its ele- 
mentary school, chs. SS and 861, Public-Local Laws of 1983, apply- 
ing only to county vouchers and county obligations. John uv. Allen, 
d20. 

Seduction. 
B Prosecution and Punishment. 
d Evidence 

1. In a prosecution for seduction testimony of witnesses that prosecu- 
trix told them she was engaged to defendant is competent in cor- 
roboration of prosecutrix’ testimony that defendant promised to 
marry her. S. v. Tuttle, 649. 


2. Testimony of prosecutrix as to each essential element of the offense 
held supported by other evidence in this case. Jbid. 
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Set-offs and Counterclaims. (Right to plead see Pleadings C.) 
A Nature and Grounds of Remedy. 
b Subject-matter 
1. Past-due bonds of county keld proper subject of set-off at their face 
vilue against note due county by holder of the county bonds, the 
necessary mutuality existing, Bourne v. Board of Financial Con- 
tral, 170. 


Sluuder. (See Libel and Slander.) 

State Hospital. (See Asylums.) 

Statute of Frauds. (See Frauds, Statute of.) 

Statute of Limitations. (See Limitation of Actions. ) 


Statutes, 
A Requisites and Validity. 
a Constitutional Requirements and Restrictions in Hnactment 
1. The courts will not go behind the ratification of an act of the Legis- 

lature to inquire as to whether notice required by Art. ITI, sec. 12, 
of the Constitution of North Carclina and C. 8., 6106. and will 
conclusively presume that this requirement binding upon the con- 
science of the Legislature hus been observed. Grimes v. Holmes, 
2038. 

2. Fee courts will conclusively presume from the ratification of a pri- 
rate act that the notice required by Art. II, sec, 12, has been given. 
Matthews v. Blowing Rock, 450. 


3. Sen.ble: Lezislature has power by private act to enlerge town limits 
and provide that town maintain streets in annexed territory. bid, 


b Inhibition on Legislature to Pass Special Acts 
1. An act relating to establishment and collection of tax liens was there- 
after repealed by a subsequent act of the same Leg:slature, but the 
repealing act exempted from its operation one designated county of 
the State: J/feld, the original act is void as a violation of Art. IT, 
sec, 29. of the State Constitution, since it is applicable to only one 
county of the State. Wake Forest v. Holding, SOS. 


e Attach of Statutes and Construction in Respect to Constitutionality 

1. An act of the General Assembly may be declared unconstitutional by 
the courts only in the exercise of judicial power properly invoked, 
ahd an order of the Supericr Court remanding a case to the record- 
ers court er mero motu, whicn cause had been transferred by the 
recorder’s court to the Superior Court in aceordanece with statute 
(ch. 115, Public Laws of 1929), will be stricken out on appeal. S, v. 
Rooks, 275. 

2. In the absence of allegation and proof that plaintiff's rights are inju- 
riously affected by a statute, plaintiff may not maintain an action 
to have the stutute declared unconstitutional. Matthews v. Blowing 
Rock, 450. 


3. A statute will net be declared unconstitutional unless clearly so. 
Albertson v. Albertson, 547. 
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Statutes—continued. 
C Repeal and Revival. 
a By Enactment 

1. An act relating to establishment and collection of tax liens was there- 
after amended by exempting from its provisions certain “counties 
and each municipality therein.’ Thereafter the act was repeated. 
but the repealing act provided that nothing therein should effect 
one designated county of the State: Held, the preyiso in the re- 
pealing act exempting from its operation the designated county 
does not apply to municipalities within such county, and as to 
municipalities in such county the original act is repealed tn accord- 
anee with the legislative intent. Wahe Forest v. Holding, sds, 

Street Railways. 
B Operation. 
b Collisions With Other Vehicles 

1. The evidence in this case tended to show that plaintiff was driving ¢ 
truck along a busy and congested street in a city, that at the place 
of the aceident there were cars parked at angles and double parked 
sy that there was not sufficient space between the parked cars and 
the street car tracks for a vehicle to pass, that plaintiff was driving 
behind another truck, that the first truck turned off the street and 
plaintiff then saw for the first time defendant's street car approach- 
ing him from the opposite direction, that plaintiff was powerless to 
eet out of the way of the approaching street car because of the 
automobiles parked along the curb of the sfreet, and that the strect 
car was being driven 25 to 28 miles an hour, and that without slack- 
ening its speed or giving warning by bell or gong, the street car 
erashed inte the truck plaintiff was driving, resulting in injury to 
plaintiff: #feld, the evidence was suflicient fo be submitted to the 
jury on the issue of the negligence of defendant street car company. 
Alerander v. Utilities Co., 4388. 


Submission of Controversy. (See Controversy Without Action. ) 
Supersedeas. (Stay bond in criminal actions see Criminal Law Ks g.) 


Taxation. 
A Validity of Levy or Bond Issue and Constitutional Requirements and 
Restrictions. 
a Necessity for Vote 

1. Plaintiffs, taxpayers of a county, filed suit to restrain the issuance of 
bouds by the county for necessary county expenses until the issu- 
ance of such bonds shculd be authorized by the qualified voters of 
the county, and plaintiffs alleged in their complaint that the levying 
of taxes for the proposed bond issue would work irreparable injury 
to plaintiffs and other taxpayers, and that a petition signed by more 
than twenty per cent of the qualified voters of the county had been 
filed with the defendant county commissioners, which petition asked 
that the proposed bond issue be submitted to the voters. N.C. Code, 
ch, 24. Art, VII-A. Defendants filed answer alleging that the peti- 
tion did not contain names of the required fifteen per cent of the 
qualified voters of the county: Held, the temporary order restrain- 
ing the issuance of the bonds was properly continued to the hearing 
on the merits of the case when the sufficiency of the petition could 

be determined. Scrugas v. Rollins, 335, 
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Taxation A—continued. 


B 


e Uniform Rule and Classification 
1. The municipal ordinance in question levied a tax on bakeries operat- 


ing or delivering bread and bakery products within the city. 
Plaintiff firm operated a bakery outside the city. but delivered 
bakery products inside the city to customers obtained by its sales- 
man, and collected for its products upon delivery. Plaintiff con- 
tended that as to it the tax was discriminatory, and that while the 
city might have the power to tax the trade it did not have the 
power to tax an ineident to such trade: Held, plaintiff's conten- 
tions cannot be sustained, the tax being equal upon all who operate 
or deliver brend and bakery products within the city. and tending 
to protect bakeries operating within the city ard thus prevent 
monopolies, Art. I, sec. 31, and taxing without discrimination both 
residents and nonresidents carrying on the trade within the city. 
Flilton v. Harris, 465. 


® The municipal ordinance in this case levied a tax of $100.00 on 


bakeries operating or delivering bread and other bakery products 
within the city, and levied a tax of $50.00 on bakeries operating and 
delivering only cakes or pies or doughnuts within the city: Held. 
the Classification was not unjust, arbitrary, or discriminatory. but 
operated equally upon all coming within the specified classifications, 
whether operating within the city or bringing themselves within 
the city for the purpose of carrying on the trades nade the subjects 
of such classification, bid. 


Liability of Persons and Property. 
c License Ta.res 
1. Plaintiff paid, under protest. a municipal franchise tax levied against 


persons renting or supplying clean linen who solie:ted business for 
services to be performed outside the city. The statement of facts 
agreed disclosed that plaintiff supplied clean linen to its customers 
within the city under contract giving it the option to supply new 
linen or to have the soiled linen of its customers laundered and 
returned. but the facts agreed did not show that plaintiff laundered 
the soiled linen of its customers: Held, plaintiff did not render 
any service to its customers outside the city, and was not liable for 
the tax, Linen Service Corp, v. Crisp, 633. 


d Exemptions from Tacation 
1. Plaintiff railroad company paid under protest that part of its income 


tax to the State that was based upon its compensation from the 
Federal Government for carrying United States mail, plaintiff clain.- 
ing that its income from that source was exempt from taxation 
under the Revenue Act of 1981, ch. 427, sec. 317 (2) (e): Held, 
plaintiff was not entitled to the exemption claimed, since the pro- 
vision of the act exempting from income tax that part of gross 
income received from salaries, wages, or other compensation from 
the Federal Government applies to individuals only and not to cor- 
porations, foreign or domestic. R&R. R. v. Maciel, Comr., TAG. 


2. The principle that the State cannot tax a public agency of the United 


States Government in the performance of a governmental function 
does not apply to exempt from State income tax compensation paid 
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Taxation B d—continued. 
a railroad company by the Government for carrying United States 
mail the railroad being a corporation engaged in business as a 
common carrier and not being an tustrumentality of the Federal 
Government in carrving the mail, its relation to the Government in 
respect to the mail being that of an independent contractor, and the 
tax on its income derived from carrying the mail not interfering 
or burdening the Federal Government in the performance ef its 
governmental funetion with respect to the mails, /bid, 
C Tevy and Assessment. 
e Levy and Assessment of Corporate F.reess or Stock 
1. Where, in a suit by a bank against a board of commissioners of a 
ecunty fo restrain the board from listing shares of stock of plaintiff 
bank for taxation, it appears that the method for determining the 
“alue of the bank stock for taxation, prescribed by sec. 600, ch. 204, 
Public Laws of 19338, has not been followed, judgment continuing 
the temporary restraining order to the hearing will be athrmed, 
Bank v. Comrs. of Pasquotank, 50. 
D Wien and Priority. 
c Priority 
1. Construing ch. 889, Public Laws of 1931, with C. &., TOST, it is held, 
the liens for taxes due a city and the Hens for taxes due the county 
against property situated in the city within the county are on a 
parity and are equal, and the proceeds of sale of the property in a 
tax foreclosure suit instituted by the city and county should be 
applied equally to the payment of city and county tax liens against 
the property, and the remainder, if any, should then be applied to 
the payment of a lien for street assessments levied by the city 
against the property. Saluda v. Polk County, 180. 
E Refunding 2nd Remedies for Wrongful Collection. 
b Notice, Claim, and Demand 
1. Where a taxpayer, claiming a refund for overpayment of tncome 
taxes to the State by reason of error in its return, fails to apply to 
the Commissioner of Revenue for a revision within three years 
from the filing of its return. its claim is barred, N.C. Code. TSSO 
(155). nor will the fact that the application for a revision is made 
within three years of redetermination of income tax by the Federal 
Government avail the taxpaver where he does not make a new 
return Within thirty days after such redetermination by the Federal 
Government, N.C. Code, 7880 (152), since the limitation prescribed 
by N.C. Code, TS8O0 (155). is explicit and unequivocal, and since the 
procedure preseribed by N. C. Code, TS8SOQ (155). that such new 
return be made within thirty days of redetermination by the Fed- 
eral Government is ex¢lusive and must be followed to entitle the 
taxpayer to the relief therein provided. Waermrell Comer. vu. dfins- 
dale, 37. 
Fo Pavinent and Discharge, 
c Set-offs 
1. Past-due bonds of county may not be used as set-off against taxes due 
the county. Bourne v. Board of Financial Control, 170. 


992 


INDEX. 


Taxation—continued, 


H Tax Sales aud Foreclosures. (Special acts relating to enforcement of 
tax licens see Statutes A b 1.) 


b Parties and Process 
1. It is necessary that the holders of liens under prior registered mort- 


gages be made parties and be duly served with sumrions in proceed- 
ings to foreclose a tax-sale certificate in order for the purchaser at 
the sale to obtain title free from the lien of the encumbrances, the 
holders of such liens being entitled to notice and an opportunity to 
be heard under the fundamental law of the land as a part of due 
process, and the provisions of ch, 260, sec. 5, Public Laws of 1954, 
cannot affect this fundamental right of notice and hearing. Beau- 
fort County v. Mayo, 211. 


2, Where the trustee and holders of notes secured by rezistered deed of 


Trespass. 


trust against the property are not made parties to the foreclosure 
of the tax-sale certificate, they may intervene and make motion in 
the cause to set aside the tax foreclosure for such irregularity. 
Orange County v, Atkinson, 399, 


A Acts Constituting Trespass. 
d Forcible Trespass 
1. Kvidence tending to show rudeness of language or a slight demonstra- 


tion of force against which ordinary firmness is sufficient protection 
is insufficient to sustain an action for trespass agcinst the person 
or possession of plaintiff. Aaylor ¢. Sain, 312. 


BB Actions. 
b Jurisdiction, Parties, and Process 
1. A town owning by condemnation an casement over lands for its 


watershed and the owner of the fee in such lands may maintain 
a joint action against a third party for damages for trespass and 
to restrain further acts of trespass, beth plaintiffs having an inter- 
est in the lands. JWorganton v. Hudson, 360. 


¢ Pleadings and Brideiece 


1. 


A complaint alleging that defendant wrongfully and unlawfully 


entered upon lands over which the municipal plaintiff owned an 
ensement for its watershed and in which the other plaintiff owned 
the fee, and that the defendant cut and removed from the lands 
valuable timber and interfered with the enjoyment of the easement, 
nnd threatened the health of the citizens of the town, and praying 
dinige for the trespasses committed and an order restraining fur- 
ther acts of trespass, is fe7d not demurrable on the ground that it 
fails to state a cause of action, it not being allezed that defendant 
owned or lived upon land embraced in the municipal watershed. 
C.8., 7116, 7128. Morganton v. Hudson, 360, 


Torts. (Particular torts see Automobiles, Negligence, Railroads D, and Par- 
ticular Tities of Torts.) 
C Release from Liability. 
e Scope and Lifeet of Release 
1. Plaintiff, having asserted a claim against defendant, signed a release 


for the elaim asserted, and for “all claims of every nature, kind, 


INDEX. 993 


Torts C e—continucd, 
and description, which Ihave . . . up to and including the date 
of this release.” Thereafter plaintiff instituted this action upon a 
claim existing, to her knowledge, at the time of the execution of the 
release, but based upon an unrelated cause of action: eld, in the 
absence of fraud or mistake, plaintiff is bound by the terms of the 
release, which are sufficiently broad to include the cause of action 
sued on, the plaintiff having signed the release after full cousidera- 
tien of its contents at a time when she knew all the facts, and the 
release being supported by consideration. MWerrimon v. Tel. Co., 101. 
Trial. (Trial of criminal prosecutions see Criminal Law I: of particular 
actions see Titles of Particular Actions.) 
RB Reeeption of Evidence, 
b Order of Proof 

1. The trial court has discretionary power, not reviewable on appeal, to 
allow plaintiff, prior to the introduction of evidence by defendant, 
to offer additional evidence after plaintiff bas rested and after 
(denial of defendant's motion as of uonsuit. Pearson v. Sinn, 391. 

f Admission of Evidence for Restricted Purpose 

1. Where part but not all of a Jetter offered in evidence is competent, it 
is the duty of the objecting party to point out the objection at the 
time and request court to properly restrict ifs admission. Cobb 
ve. Dibrell Bros. dt. 

D Yaking Case or Question from Jury. 
a Vonsulf (In criminal actions sce Criminenl Law J gj: in particular 
actions sce Negligence D ¢ and Particular Vitles of Actions.) 

1, A nonsuit and dismissal under the Hinsdale Act has the same legal 
effect as a directed verdict, and where, in an action on a note, there 
is no evidence in contradiction of defendant's evidence constituting 
a complete defense to the action, a judgement as of nonsuit will net 
be held for error, since the evidence would support a directed ver- 
dict in defendant's favor, the court not weighing the evidenee, but 
taking it to be true. Hood. Comr., v. Bayless, &2. 

2, Upon a meticn as of nonsuit all the evidence which makes for plain- 
tiffs claim cr tends to support his cause of action is to be con- 
sidered In its most favorable light for plaintiff, and te is entitled 
to every reasonable intendment thereon and every reasonable infer- 
ence therefrom. ©. 8., 5607. Garren v. Youngblood, SG: Banh v. 
Bank, 216; Jones v. Bagiell, B78; UcGee v. rrohman, 4759: Oliver 
tr. dfecht?, 481: James ve. Coach Co. T7423 Lincoln wR. RR. TST; 
Gasque v. Asheville, 821. 

3. Where there is evidence in support of plaintiff's contention as to the 
eancunt of indebtedness sued on, defendant's motion as of nonsuit 
is properly denied, although there is evidence in contradiction. 
Pearson v. Simon, 361. 

+. A mere scintilla of evidence, which raises only a suspicion, conjec- 

ture, guess, surmise, or speculation, is insufhcient to resist a motion 
as of nonsuit. Jones v. Bagirell, 378. 

. Only the evidence favorable to plaintiff need be considered in yrssing 
upen the sufficiency of the evidence to be submitted to the jury 
upon defendants’ mction as of nonsuit. Brannon v. Sprinkle, 39s; 
Davidson v. Telegraph Co., TOV. 


er 
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Trial D a—continued. 

6. Where defendant in an action on contract sets up a counterclaim 
arising out of the same contract declared upon by plaintiff, defend- 
ant may not withdraw his counterclaim over plaintift's objection 
in crder to enter a motion as of nensuit on the plaintiff's cause of 
action, JcGee v. Frohman, 475. 





7. Where defendant does not move for nonsuit in the lower court he 
waives his right to have the insufficiency of the evidence to be sub- 
mitted to the jury considered on appeal. C. S.,, 307. Harrison v. 
Ins, Co., 487. 


8. A showing sufficient to support plaintiff's claim carries the case to the 
jury over defendant’s motion as of nonsuit, and pliintiff's case may 
be established by circumstantial evidence, and mere discrepancies 
and contradictions, even in plaintiff's evidence, ave not sufficient to 
Warrant the withdrawal of the case from the jury, since the weight 
ald eredibility of the testimony is for the jury, but where the evi- 
dence is so slight as not reasonably tu warrant the inference of 
the fact in issue the motion should be allowed. Zincoln v. R. R., 
TST. 


9, Where the evidence is sufficient to support a verdict in plaintiff's 
favor, detendant’s motion as of nonsuit is properly overruled. C. S., 
OOT., Davidson ve. Telegraph Ce., T90. 
b Directing Verdict 
1. Where there is no real conflict in the evidence as it relates to certain 
of the issues, the court may instruct the jury to answer such issues 
as directed if they believe the evidence. Jfoore v. Lambeth, 23. 


2. Ividence on issue of payment of premium held condicting, and di- 
rected verdict in insurer's favor was error. Irerrell v. dus. Co., 51, 


d Questions of Law and of Fact 


1. The competency of evidence and witnesses is for the court, while 

their credibility is tor the jury. Lineoli v. R. R., 7ST. 
Ic Instructions. 
¢ Form, Requisites, and Sufficiency of Instructions 

1. Where the charge of the court fully sets forth all substantive, mate- 
rial, aud essential questions of luw arising upon the facts necessary 
to a determination of the controversy, the charge will not be held 
for crror upon appellant's exception to its sufficiency, it being 
incumbent on appellant to have requested special instructions if he 
desired a fuller and more specific instruction on any aspect of the 
case. Garren v. Youngblood, S86. 


2. A party desiring the judge to present a particular theory of the case, 
or ad particular phase of the luw applicable to his evidence, should 
olfer a prayer for special instructions. Chestnut v. Sutton, 256. 


3 The charge of the trial court will be construed as a whole, and if, 
upon such construction, it fully charges the law applicable to the 
facts aid does not impinge C. 8., 564, it will not be held for error 
on appeal. Harrison vc. lis. Co., 487. 

4. Where contention of plaintiff is not supported by allegations in com- 


pinint, court's refusal to submit such contention is not error. 
Watson v. Durham, 624. 
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Trial E—continued, 
e Requests for Instructions 
1. The refusal of the court to give instructions aptly requested which 
present a material aspect of the case supported by the evidence 
aud pleadings is reversible error. Groome v. Statesville, 538, 


+, 


2. A request for special instructions will not be held fatally defective 
because prefaced upon the finding of the jury from all the evidence 
instead of by its greater weight, since the instruction as requested 
would have been substantially correct when taken in connection 
with a correct instruction from the court on the burden of proof 
on the issue. Jbid. 


. The refusal of the court to give requested Instructions will not be 
held for error where such requested instructions are not supported 
by the evidence, or where the requested tnstructions are substan- 
tially given in the charge, Gasque v. Asheville, S21. 


1% 
w~ 


f Objections and E.rceptions to Charye 

1. An objection to the statement of the contentions of a party by the 
trial court must be made in time to afford the court opportunity 
to make correction in order to be available on appeal. JZoud, Comyr., 
vt. Cobb, 12s. 

2, A Slight oversight of the court in calculating the length of time for 
Which plaintiff was entitled to compensaticon for services rendered 
will not be held for prejudicial or reversible error when the over- 
sight was not called to the court's attention so that it could be 
corrected, and it appears from the verdict of the jury that no harm 


prayed 


resulted therefrom. Aciger v. Spriukle, 735. 


g Construction of Instructions 
1. A charge to the jury will be construed contextually as a whole, and 
detached portions thereof will not be held for error when the charge 
considered as a whole contains no reversible error. Jfarriner 7, 
Mizeclic, 34. 
EF Jssues, 
a Form and Sufficiency of issues 
1. Where the court submits the first two issues tendered by a party, 
which issues arise upon the pleadings and are determinative of the 
controversy, the court's refusal to submit other issues tendered wiil 
not be held for error, flarrison uv. fs, Co,, 487. 


2, Where questions sought to be presented by issues tendered are sub- 


mitted enconmass all material phases of the evidence, the refusal 
to submit the issues tendered will not be held for error, the form 
of the issues being largely in the court's discretion and not being 
the proper basis for exception unless prejudicial or affecting sub- 
stantial rights. Gasque v. Asheville, $21, 
G Verdict. 
b Porm aud Sufficiency of Aisicers to Lssues 

1. The verdict of the jury will be construed in the light of the pleadings 

and charge of the court. Bundy v. Sutton, 422. 
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Trial G—-continued. 
e Netting Aside Verdict 

1. The parties have a substantial right in the verdict 027 the jury, and 
While the trial court has the power to set aside the verdict in his 
diserefion or as a matter of law to prevent miscarriage of justice, 
or to allow the jury to correct their verdict with his approval, or 
to dismiss the action irrespective of the verdict where the plaintiff 
is not entitled to reeever on any aspect of the case, the trial court 
does not have the power to reverse or amend the verdict of the 
jury by “setting it aside’ as to some of the defendants as being 
against the weight of the evidence while rendering judgment against 
the other defendants upon the verdict. Bundy v. Sutton, 422. 


2. A motion to set aside the verdict as being contrary to the evidence 
is addressed to the sound discretion of the trial court, and his 
refusal of the motion is not ordinarily reviewable on appeal. C. &., 
oO1. Harrison v. lis. Co., 487. 


He Trial by Court by Agreement. 
Db Pindings of Fact (Review of findings see Appeal and I.rror J ¢.) 

1. Where the parties waive a jury trial and agree that the court should 
find the facts, and the court fails to find the materia. facts, the case 
may be remanded for sufficient and definite findings of fact upon 
appeal from the judgment rendered therein. Shore v. Bank, TO8. 

I Waiver and Correction of Irregularities and Errors. 
a Wrrors Cured by Verdict 

1. In this action to recover for services rendered deceased, an exception 
that reeovery suould have been based upon the clain filed with the 
vadministrators is not sustained in view of the verdict of the jury, 
the claim filed with the administrators being in evidence. Heiger 
uw. Nprinkle, 733. 

Trusts, 
A Creation and Validity. 
b Resulting Trusts 

1. A resulting trust arises in favor of the party paying the purchase 
money for property, although legal title is conveved to a third 
person, unless a contrary intention or contrary presamption of law 
prevents. Furniture Co. v. Cole, 840. 


2. Evidence that the purchaser of property stated at the time of the 
purchase that he was buying the property for plaintiff, with evi- 
dence that thereafter the property was treated as belonging to 
plaintiff, and that plaintiff furnished the money fcr the purchase 
price of the property, fs held sufficient to sustain the jury’s finding 
that a parol trust was created in plaintiff's favor, although there 
was abundant evidence from whieh the jury could have found 
contra. Lbid, 

DD Revoention or Termination of Trusts, 
a By Trustor 

1. In this action to revoke gratuitcus or voluntary trust upon allega- 
tions that it proved ill-advised, improvident, and impossible of 
fulfillment, decree terminating the trust is upheld. Durner v, Hood, 
Comr., S56. 


INDEX. 997 


Trusts D—continued. 
b By Bencficiaries 

1. The owner of stock in a corporation transferred certain numbers of 
shares to each of his children. After his death the children entered 
into a written agreement which provided that, in order to keep the 
stock intact and in the immediate family in accordance with their 
father's wish, a trustee should hold the stock intact, and that none 
of it should be sold or hypothecated without the written consent of 
all. Possession of the steck was given the trustee, but the stock re- 
mained in the names of the individual owners upon the books of the 
corporation, and each of them received the dividends from and voted 
his respective stock: Held, as no duties were imposed upon the trus- 
tee in respect to the stock except to hold same. and as the individuals 
were the sole beneficiaries of their respective shares without limi- 
tation over, the trust was a simple, passive, or dry trust, and the 
trustee was bound to deliver possession and Jegal title to a bene- 
ficiary demanding his respective share, and to the administrator 
ce. ft. ad. of another beneficiary demanding his testatrix’ share in 
order to carry out the terms of her will bequeathing her share to 
her husband. Bank v. Sternberger, 811. 


Usury. (Actions for, barred, see Limitation of Actions A b.) 
A Usurious Contraets and Transactions. 
ain General 
1. In this action against the purchaser of notes to recover the amount 
of interest paid thereon on the ground that the notes were tainted 
with usury, C. 8., 2806, it appeared from the facts agreed that the 
borrower executed notes for the principal sum borrowed and notes 
for the interest on the principal notes from the time of their execu- 
tion until their respective maturities, and that the lender paid the 
borrower the principal sum borrowed less an amount deducted and 
retained by the lender: Held, in the absence of an agreed fact or 
a finding by the court that the sum deducted was reserved by the 
lender as interest, the transaction did not constitute usury, and 
therefore the notes were not tainted with usury in the hands of the 
purchaser. Ray v. lis. Co., 654. 


B Effect of Usury and Penalties. 
b Where Claim for Usury Is Coupled with Demand for Equitable Relief 
1. Where foreclosure is enjoined for an accounting for usury, order that 
land be sold for debt as ascertained with legal interest is proper. 

Thomason v. Swenson, 519. 


Venue. 
A Nature and Subject of Action. 
a Interest in Realty 

1. The form of action alleged in the complaint determines whether the 
action is local or transitory, and upon defendant’s motion for re- 
moval under C. 8., 468 (1), the allegations in defendant's pctition 
that the question of title would be put in issue by defendant's 
answer denying that portion of the complaint alleging title in plain- 
tiff, must be disregarded in passing upon defendant's motion. 
Blevens v. Lumber Co., 144. 
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Venue A a—continued. 
2. A complaint alleging that defendant wrongfully cut and removed 


Veterans. 


timber growing upon lands in which plaintiff had an interest, and 
Which seeks to recover the reasonable worth of plaintiff's interest 
in the timber so cut, states an action of trover and conversion or 
of trespass de bonis asportatis which is transitory, and defendant's 
motion for removal from the county of plaintiff's residence where 
the action was instituted to the county in which the and is situate, 
upon allegations that the plaintiff's title would be put in issue, was 
properly refused. Jbdid. 


(War Risk Insurance see Insurance N a.) 


War Risk Insurance. (See Insurance N a.) 


Wills. 


B Contracts to Devise. (Claim against administrator upon implied con- 
tract see Executors and Administrators D b.) 


ain General (Limitation of actions on, see Limitation of Actions B a 2.) 
1. When a person performs services under an oral agre2ment, express 


or implied, that compensation therefor should be previded in the 
will of the person receiving the services, and no such testamentary 
provision is mude, a cause of action accrues against the estate for 
breach of the contract or for the value of the services rendered. 
Lipe v. Trust Co., T94. 


e Jlcasure of Damages 
1. Plaintif€é alleged that he performed services in reliance upon testa- 


trix’ oral agreement to will him all of her property. Testatrix’ 
estute consisted largely of real estate: Heid, upon the facts dis- 
closed by the record, plaintiff's recovery was properly limited to the 
reasonable value of the services rendered. Lipe v. Trust Co., T94. 


( Requisites and Validity. 
d Holograph Witils 
1. A paper-writing in the handwriting of testatrix, duly proven by three 


credible witnesses, signed by testatrix and found aragng her valu- 
able papers after her death, which paper-writing contains disposi- 
tive words sufficient to dispose of the estate, is valid as a holograph 
will, and it is not necessary that the writing be dated or show the 
place of execution, N. C. Code, 4181, 4144 (2), and the fact that the 
paper-writing contains printed words not essential to the meaning 
of the written words dces not render such paper-writing invalid 
as a holograph will, and the charge of the court on this aspect of 
the case is held without error. In this case the will was written 
on a printed form for nuncupative wills and there was evidence 
that the written words disposed of the estate in accordance with 
the declared intention of testatrix. Jn re Will of Parsons, 584. 


D Probate and Caveat. 
m Costs and Attorneys’ Fecs 
1. Where an executor named in a will advises the chief beneficiaries 


hamed therein that a caveat had been filed and that his interest was 
identical with the caveators’, but that the beneficiaries could use 
his name as executor in joining the propounders in the caveat pro- 
ceedings, and it appears that the will would not be proven in solemn 
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Wills D mn—continued. 


form unless the beneficiaries propounded same: Held, upon the 
determination of the proceedings in favor of the propounders, the 
trial court has the discretionary power to allow reasonable fees out 
of the estate to the attorneys employed by the propounders, the 
employment of the attorneys being necessary to the successful prose- 
cuticn of the proceedings. Wells vr. Odum. 226. 


Ii Construction and Operation. (amily agreements see Jexecutors and 
Administrators EF e.) 
a General Rules of Construction 
1. Where a competent person undertakes to make a will, the law pre- 
sumes he does not intend to die intestate as to any part of his 
property. Case v. Biberstein, O14. 


2, The inteution of the testutor as gathered from the entire instrument 
is controlling, and will prevail over particular expressions which, in 
their technical sense, are apparently inconsistent therewith. Hay- 
wood v. Rigsbec, GS. 

b Estates and lutercsts Created 

1. The pertinent provisions of the will in this case were “I will and 
bequeath” certain sums of money and a chattel to named beneficia- 
ries, “to my aunt, C., use of the entire balance during her lifetime 
and at her death this balance to J.": Held, the dispositive words 
“will and bequeath” are sufficient to include both realty and per- 
sonalty, and the word “balance” referred to both, and under the 
presumption against partial intestacy, C. and J. took a life estate 
and remainder in such realty and their joint deed conveyed the 
fee-simple title thereto. Cause v. Biberstein, 514. 

c Rule in Shelley's Case 

1. A devise to W. “for the term of her natural life,” remainder ‘to her 
legitimate children” should she die leaving lawful issue of her body 
her surviving, otherwise to her brother, T., with an ulterior limita- 
tion that in the event either W. or T. should die without lawful 
issue, then to the survivor for life, remainder to his or her heirs 
in fee simple forever, but if both should die leaving no lawful 
“issue of his or her body, him or her surviving,” then to the testa- 
tor’s “nearest blood kindred as regulated by the laws of descent,” 
is held to create less than an indefeasible fee in W., the rule in 
Nhelley’s case not applying, since the expressions in the will indi- 
cate that the word “heirs” in the ulterior clause was intended to be 
taken in the sense of issue or children, and not in its technical 
sense. Brown v. Mitehell, 182. 

2. Where the limitation over to the heirs of the first taker is restricted 
to some but not all of his heirs general, it is a circumstance indi- 
cating the testator’s intention, and with other indicia, may be suffi- 
cient to show that the word “heirs” was not used in its technical 
sense, / bid, 

ad Vested and Contingent Interests 

1. A devise to testator’s wife for life, the property then to be sold and 
divided equally among testator’s children by his first wife, “and if 
hone alive, to my first wife’s grandchildren,’ is held to vest the 
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remainder after the life estate in the sole survivor of testator’s chil- 
dren by his first wife as of the date of the death of his widow, 
unaffected by the direction to sell the land and divide the proceeds. 
Fulier v. Rhododendron Corp., 660, 


f Designation of Devisces and Legatees and Thier Respective Sharcs 
1. Where a will bequeaths property to be equally divided among testa- 
tor’s “children and their issue,” but it is apparent from the context 
of the will that testator intended a stirpital distribution of the 
funds, the language of the bequest will not be given a technical 
construction which would deteat the intent of the testator as gath- 
ered from the whole instrument, and the property will be dis- 
tributed per stirpes among the lineal descendants, tliereby preelud- 
ing children taking with their living parents. IHayiood v. Rigsbee, 
OS4. 
2, Under provisions of will in this case funds held in trust should be 
distributed per stirpes upon termination of trust. Jb'd, 
IF Rights and Liabilities of Devisees and Legatees. 
h Lapsed Legacies and Devises 
1. Under C. 8., 4166, devise lapses upon prior death of devisee unless 
devisce would have been heir at law and bequest lapses unless 


legatee would have been distributee of testator. Farnell v. Dongan, 
G11. 


2, Judgment that legacy did not lapse by reascn of fact that legatce pre- 
deceased testator is affirmed, (. &., 4166, it appearing that legatee 
would have been distributee of testator had she survived him. 
Beach v. Gladstone, S76. 

Witnesses. (Testimony of transactions with decedent see Evidence D b; 

impeaching or corroborating witness see Eyidence D f, Criminal Law G r.) 

A Competency of Witnesses. 

a Age 


1. The competency of a T-year-old child to testify as ¢: witness is a 
matter resting in the sound discretion of the tria. court. S. 2. 
Satterfield, 118. 


Workmen's Compensation Act. (See Master and Servant F.) 


Writ of Assistance. (See Assistance, Writ of.) 


